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PREFACE. 

The following twelve Lectures are the Tagore Lectures for 1887. In 
consequence of my having to be absent in England for some time last 
year they have been somewhat delayed in publication. I have, however, 
taken advantage of the delay to incorporate the ^lportant alterations 
made in the law %y Acts VI and VII of 1889, and also a number of cases 
decided since the Lecfures were delivered in the hope that this may mate- 
rially add to the usefulness of the book. In other respects the Jjectures are 
published as they were actually delivered. The references to “ Intestate 
and Testamentary Succession in India ” are to a book published by me 
under that # title in 1882. 

g! s. h. 


Calcutta , July , 1889. 
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ADDKNDA AND OO It FOUND A 

3 fnr “ Uurmeone " rend “ BiymoHo.” 
f» for “by** rend “to." 

5 delete comma after “ Booing.” 

(4) add Horen dranantin Acharji, v. Ohandrakanta Lahiri, 1. L It. 16 Gal. 19* 
(3) for “G'ogbrwoII” mad “CrMMWoll.” 

23 for “6" (roforonoo to footnote) read ‘4." 

31 for “ 23" read “7." 
ffc) delete " Supra p” 

(7) 2ml lino for 11 Act. ” j'ead “Act." 

28 for “90" read “98." 

16 for “Wills Act" read “ Hindu Wills Act ” 

(5) for “ Sasi ” read “ Dasif* 

(I) for Act XXXIV of 1838 read “Act XXXIV of 1858." 

(3) after note, at Id, “ Soo Aot VI of 1889, s. 19." 

(7) for “Indian Succession Act s. 275" j;c«d “ Indian Succession Act, 

b. 270 ; Act V of 1881, b. 97. m 

(8) for “ % 275 ” read “ s. 27b." 

(II) for “ Jff>t V ” read “ AoPV ” 
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THE LAW 

OV 

TESTAMENTAR Y REVISE AS ADMINISTERED 

IN INDIA. 


LECTURE I. 

INTRODUCTORY. 

Early history of wills — Roman wills — Tostumeiitary Suorossion in England — Laws as to wills 
in India — Mahomedan Law — Practice of making wills among Hindns — Validity of 
wills, whon established in Bengal— in Bombay — in Madras — in N. W. Provinces — in 
Punjab and Oudh— Wills of Burmans— Regulations affecting wills in Bengal— In Madras 
— in Bombay— Act XXV of 1838— Indian Succession Act, I860 — Wills of Sikhs, Jains, 
Cuteh Memons an3 Buddhists— Applicability of Indian Succession Act — Native Christians 
—Hindu Wills Act, 1870— Prnbnto and Administration Act, 1881— Classes of wills in India 
—Wills of Hindns to whom Hindu Wills Act doOB not apply— Wills in favour of females. 

Among European nations the institution by which a man is allowed to regu- 
late the deposition of hi^ property after liis death is of great antiquity. Research, 
however, into tlio early history society and law in Europe seems to show that 
such an institution is not to be found in the more primitive stages of society but 
is the outcome of a more or less developed social state. It has been affirmed as 
a general proposition by Sir Henry Maine* in his Ancient Law 1 that in all 
indigenous societies a condition of Jurisprudence in which testamentary privileges 
are not allowed, or rather not contemplated, has preceded the later stage of 
legal development in which the mere will of the proprietor is permitted with 
more or loss restriction to override the claims of his kindred in blood. 

Reference to wills or testaments is to be found in Roman history long 
before the celebrated Code, known as the Twelve Tables, was promulgated, about 
460 years before the Christian era, by the Decemvirs. But it seems to be admitted 
by those who have made a study of the history of early institutions, that the tribes 
which settled on the outskirts of the Roman Empire had not yet„wben they first 
came in contact with the Romans, acquired the idea of testamentary deposition. 
As pointed out by Sir Henry Maine, there is no trace of any such conception 
as that of a will to be fojnd in those parts of their written Codes which 

1 Ancient Law, p. 177. 


2 


INTRODUCTORY . 


comprise the customs practised by them in their original seats and in their 
subsequent settlements on the edge of the Roman Empire. 1 

In time the Barbarians, as might be expected, began to follow the example 
of the more highly civilized people with whom they mixed. The conception of 
testamentary power once acquired, appears to h|ve spread rapidly throughout 
Europe, notwithstanding the fall of the Empire, its spread and general adop- 
tion being most materially assisted by the influence of the Churoh. Modern 
European wills, therefore, traco their origin to the ancient Roman testament. 
The English law of testamentary succession in regard to personal property is 
only a modified form of the institution by which in its later developement the 
devolution of property was regulated among tho Roman citizens. 

Among the Romans themselves the law relating to wills passed through many 
phases. Possibly in its earliest form, a will was merely a mode of declaring 
who should have the chieftainship, or the management in succession to the 
testator. The early history of Roman jurisprudence shows that in ancient 
times wills were proclaimed or recited in the Oomitia Curiata , or the General 
Assembly of the Patricians, which was convened ( calata ) twice a year for the 
purpose. In time of war, wills were similarly proclaimed before the assembled 
army in martial array, or in prooinctu. Wills made before ffie Comitia Ouriata 
were therefore in the nature of private laws directing in each case an interference 
with what ^would have been the ordinary devolution of property by descent. 
It is possible that a will in prooinctu was considered also to have a sort of legis- 
lative sanction, as being the act of tho people convened together, but in military 
array. There was necessarily no secrecy attaching to%ills made either before 
the Comitia Curiata or in procinctu , and it is probable that, in earlier times at 
least, suqji wills were not ordinarily reduced to writing. 

In later times another form^ of will was introduced. It appears to have 
had its origin among the Plebeians who were net admitted to the Patrician 
Assembly. This form of will was in effect a complete conveyance of the 
effects of the testator to tho persons whom he meant to be his heirs or successors. 
It was an imaginary sale (or mancipation) in the presence of five witnesses before 
a person who attended with a pair of scales and who was called the Ubripens. 
It was designated teat amentum per ms et libram. Originally the vendee of the 
testator's estate, ovfamiliae emptor, as he was called, was the heir nr successor 
of the testator* The transfer was irrevocable, and the presence of the famUiae 
emptor being necessary, the intended deposition by this form of testament 
also was in *no way secret. In time the famiUae emptor ceased to be the 
person beneficially interested. He still, however, continued to be a neoessaiy 
party to the proceedings in gnitation of the more ancient form, but his duty 


» Ancient Law, p. 172. 
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now was, like that of an executor under Enlglieh law, to distribute the estate 
according to the testator’s wishes. Afterwards, in order apparently to secure 
secrecy, the wishes of the testator were committed to writing, and the fictitious 
sale became a mere form for the purpose of giving effect to the directions 
contained in the wilting. 

The will per ats et libram is known also as the Plebeian will, and at first 
questions seem to have been raised as to whether a Plebeian will could be binding 
without the sanction of the Comitia Ouriata , but all such questions were set at 
rest by the legislation of the Decemvirs. Their Twelve Tables to which 
reference has already been made, expressly recognised the general power of 
disposing of property by will, declaring the law in the following terms : “ Pater 
famiUas uti de pecunid tutelaque rei suce legamt ita jus esto ” — “ the directions of 
the testator as to his property and the guardianship of his children shall be 
carried into effect.” 

By the law laid flown in the Twelve Tables the powers of a testator in 
disposing of his property were; practically unlimited, but these powers were 
gradually circumscribed by different laws having for their object the protection 
of those who had a natural claim upon the testator. 

In the Roman taw the essence of a testament was the institution of the heir, 
or haeres , on whom devolved the persona , or the rights and duties of the 
testator, the theory being that the testator had, as it were, a posthumous legal 
existence in the person of his heir. If no heir was appointed, the intended dis- 
positions could not take place, as the legal existence of the testator was not 
continued. If a father^rished to disinherit his children or those who had a 
natural claim to the inheritance, he had to do so expressly, otherwise the will 
was void. 

According to Sir Henry Maine, who refers to it as a remarkable circum- 
stance, a will was never regarded by the Romans as a means of disinheriting a 
family or of effecting the unequal distribution of a patrimony, and the rules of 
law preventing its being turned to such a purpose increase in number and 
stringency as the jurisprudence unfolds itself. 1 Of the various provisions for 
the protection of the natural heir, the most important was the lex Falcidda passed 
in the year 40 B. C. in the reign of Angnstns. By that law no one was allowed to 
give in legacies more than three-fourths of his goods, after making deductions 
for debts and funeral expenses, so that at least one-fourth was secured to the 
natural heir* This fourth part was known as the Faleidia or portio legitim* 
For a long time it had been allowed to parents, children and brothers who had 
been disinherited by name to prefer a complaint called the querela inqfjteiosi testa* 
menti, It was an answer to such a complaint that a certain portion^ afterwards 
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fixed at a. fourth by the Lex Falcidia) had been left by tho testator to the claimant. 
Justinian abolished the querela inafficiosi % testamenti if any portion of tho inherit- 
ance had been left to those who were entitled to the portio legitima . 

Apart from direct legislation the la>y of wills was from time to time further 
fhodified by the edicts of the Praetors who by the application of principles more 
in conformity with equity and justice adopted the law to the exigencies of the 
period. This influence of the Praetors continued tor some time under the 
Empire. In the time of Hadrian the Praetorian law was consolidated by Julianus 
in what is known us the Perpetual Edict. 

Under this Edict which was approved by the Senate in the yoar 131 A. D. 
we have an almost entirely new form of will, which is sometimes called the 
Praetorian will. The form of mancipation or the ceremonies necessary to tho 
will a* el lib ram had entirely dropped. All that was required was that the 

will should be authenticated by tho affixing of tho seals of seven witnesses, two of 
whom corresponded with the Ub ripens and the familae emptor and the remaining 
five with the five witnesses of tho mancipation. 1 Under the new system of wills 
the person designated as the heir took, not the legal estate, for the mancipation 
was omitted, but only the equitable estate or bonorum possess io, but he had all the 
proprietary privileges of the heir by the Civil, as opposed tm the Praetorian or 
Edictal, law. 

Hefore the time of Justinian when the pi’Ogrcss of society and the imperial 
Constitutions had, to a great extent, produced a fusion of the civil and praetorian 
law, a form of will had been established which derived its validity from three 
sources, namely the Civil law, the Praetorian Edict and%he Imperial Constitu- 
tions, and on this account it was called testamentum tripartitum. Seven wit- 
nesses and their presence at one time for the purpose of giving the testament the 
requisite "formality were required by the Civil law. In accordance with the 
Imperial Constitutions, the subscriptions of the testator and of the witnesses were 
necessary , while under the Edict of the praetor, the witnesses were required to 
affix their seals.* This last will is that generally known as the Homan will, but 
it would appear to be the will of the Eastern Empire only, the researches of 
Savigny having shown that in Western Europe the old Mancipatory tes tam e n t 
continued to be the form in use far down in the Middle Ages. 8 

Tho English Law of Testamentary Succession as to personal property is, as 
I have already stated, to a great extent merely a modified form of the institution 
by which the postumous devolution of property was regulated by the in 

later times, and as the Indian Succession Act which forms a not inconsiderable 
portion of the law relating to wills in India is mainly based upon the 


8 Just. II, xvii, 1 6. 
* Just. II, x 1 8. 
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law, I have deemed it right to give the foregoing brief outline of the main 
features of the history of the Roman testament. I shall now proceed to deal 
in more detail with the more immediate subject of this Course of lectures — viz., 
the law of testamentary devise as now administered in India. 

As might be expected in country such as India where wc have various 
races widely different in their laws and creeds, and where the legislature has 
from time to time passed enactments, limited in some cases in their application 
to particular territories, and in others to particular races or to persons professing 
particular creeds, the systems of law relating to wills now being administered 
in British India are various. 

The Maliomedans have a special law of wills of tlicir own which they 
claim to be a divine institution expressly sanctioned by the Koran. 1 * * 4 * Among 
them, however, the right of testamentary devise extends, as we shall see hereafter, 
only to one-tliird of the testator’s property, except with the consent of the 
heirs. It may, however, surprise many in these days to learn that the right 
or power of a Hindu to make a disposition of his property by will is not provid- 
ed for or even recognised by the texts on Hindu law-. There is in fact no 
word in the Indian languages which accurately conveys the conception of a will 
as understood by \^%stern lawyers. The idoa of making a disposition of property 
to take effect after the death of the giver, as has been frequently pointed out by 
writers on Hindu law, is really opposed to the fundamental principle of the joint 
Hindu family.* The practice among Hindus of making wills has grown up in 
comparatively modern times. After having obtained judicial sanction, it has 
finally received the san^ion of the Legislature. 

In Bengal, where the right of alienation of property was first and most 
extensively established, it may be affirmed that the validity of the wills qf Hindus 
was “fully recognised in 1831, but it can hardly be said that such wills were 
beyond dispute in Madras and Bombay till considerably later.® It was not 
apparently till 1859 that the validity of such wills was actually decided in 
Madras. In that year, in the case of P. Narraimvami Chetti v. P. ArunacheUa, 
Chetti a will of a Hindu was held to be valid, so far at least as it disposed 
of self-acquired property, and in 1863 in the case of ValUnayagam PUlai v. 
Pachche 6 it was apparently settled that the testamentary power of a Hindu in 
respect of property, whether ancestral or self-acquired was co-extensive with his 
independent right of alienation inter vivos. About the same time the right of 

1 Koran Cb. V, p. 97, Sale’s Translation. 

• 2 Dig. 516. See 1 Str. 255, 2 Str. 417, 419, 421, 428, 450 ; Fallinayagam Pillai v. Pachchs 
1 Mad., H. 0. R., 826. 

* See Purottufn Jugjivtm v. Nyrsondus Hyrik%sand<u 9 8 H. C« ft. A* C\, 6. 

4 U Mad. B. D. 1800 p. 115. * 

4 lMad.H.C.B.,886. 
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Hindus in the North Western Provinces to dispose of their property by will 
w m established by the Judicial Committee of the Privy Council. 1 * * The first 
reported eases, so far as I can find, in which it was there recognised were decided 
ty the Privy Council in 1846 and 1862. 

In 1881 a Bill intended to apply to the pdiolc of India and to supersede 
the Hindu Wills and Probate and Administration Acfcs^ was introduced into the 
Legislative Council. Its object was to deolard the extent of the testament* 
ary power of Hindus and Buddhists* and to provide rules for the execution, at- 
testation, revival, interpretation and probate of their wills. In the usual course, 
opinions were called for and collected from Commissioners and other selected Go- 
vernment officers, from public bodies, private’ individuals, town and village elders, 
hamsters, pleaders and others, with a view to ascertaining how far testamentary 
power had already been recognised throughout British India. From the opinions 
so collected, it appeal’s that in the Punjab and Oudli the right of testation was one 
until recently very rarely exercised, but the practise of making wills was there 
rapidly spreading. To some extent the nght of testation had already been recog- 
nized by the Legislature in 1869, for under the Oudh Estates Act, 1869, 8 every 
taluqdar and grantee and every heir and legatee of a taluqdar and grantee of 
sound mind and not a minor was declared, subject to th% provisions of the 
Act-, 4 * competent to bequeath by his will to any person tho whole or any portion 
of his estat^, or of his right and interest therein. 1 The spread among landholders 
of the practice of making wills in Oudh, it was said has been considerably in- 
fluenced by the example of the taluqdars who, had generally, since the passing 
of the Act, made wills. There is a reported case of the Cmef Court of the Punjab 
in which it was held in 1869 or 1870 that what a village proprietor might do 
whilst l*} was alive, he might do by an instrument which should take effect 
after his death. 6 * 

From Burmah, whore the populatjpu is mainly Buddhist, a large number 
of opinions upon the proposed Bill were forwarded to Government. It would 

1 Rowan Pentad v. Radha Beeby 4 Moo. 1. A. 137 ; Nana Narain Rao v. Hurt** Punth 
Bkao, 9 Moo. 1. A., 96. 

* Seetiou 3 of the Bill declaring tho extent of testamentary power is ns follows i 
11 Kveiy Hindu and Buddhist may bequeath property iu the oases and to the extent in, 
and to which he may transfer the same : provided that when tho testator is a member of an 
undivided family and his right to bequeath conflicts at the time of his death with any right 
of the surviving members of such family, the latter right shall prevail.” The Bill has not 
been passed. 

• Act I of 1869. 

4 Act I of I860, as. 11— 80. 

4 Act 1 of 1869, s. U. 

9 Avckka v* Mohan Lai, 8 Punjab Record, 1870. Bee Boalnois and Raitigaa’s Customary 

taw, p. 87. 
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appear doubtful from these opinions whether the right or power of disposing of 
property by will has ever been fully recognised in Burmah. It is true that in one 
reported case, that of Kokya Dyne, 1 probate was granted in the case of a will of 
a Burman, and it seems to have been considered, in that case, that no special 
formulas were necessary for th^ execution of a will by a Burman. The point Jk 
to the right, as a matter of law or usage, among Burmans to make a will 
was not really raised, fn 1880 a special Court at Rangoon consisting of the 
Judicial Commissioner and the Recorder held that a Burman had no power to 
make a valid will. I have had the privilege of seeing the various opinions 
collected in Burmah— opinions of Commissioners, judicial officors, pleaders and 
others most likely to be able to give the Government valuable assistance and 
information, not only as to the existence of any custom and practice of making 
wills among the Burmese, but as to the wishes of the people themselves in 
regard to any intended legislation upon the subject. The general opinion 
seems to be that there is no right of testamentary disposition among the Burmese 
and the popular view is very clearly against the introduction of a law creating 
such a right amongst them. 

It is not unlikely that with the opening out of Upper Burmah and the 
subsequent settlemdlit there of Europeans and natives from other parts of India 
for the purposes of trade and with the increased development of commerce, the 
Burmese may come to desire to have as full a power of testamentary disposition 
either recognised, if it doeB exist, or given to them by Statute, if it does not exist, as 
is recognised in other parts of India. There is nothing now in Burmah analogous 
to that of the joint famrfp among Hindus. A kind ol deathbed disposition seems 
to bo recognised not so much because of any assumed right to make such a 
disposition as because from feelings of affection, respect or even superstition, 
the last wishes of the deceased are considered to be entitled to weight among 
the members of his family. 

In 1862 the practice of making 'wills, had been so far adopted among 
Hindus generally throughout India that in that year the Judicial Committee 
of the Privy Council were able to declare that it might be taken that, whatever 
might have formerly been considered the state of the Hindu Law as to testa* 
mentary power over their property, that power had been long recognised and 
must now be considered as completely established.* 

It will be seen by reference to the Regulations of the Governor-General 
in Council that the Legislature had already from time to time, beginning as far 
as I have been able to ascertain in 1793, been forced to recognise, if not to sanction, 
the existence of the practice among Hindus of making wills. Sections & and 6 of 

1 S B. L. Ap. 79 j gee F rndm r oo dd— a Adam Shaw, H W. B* 418* 

f Bet Soorjmmtmay Domi v. Dtnobundhoo MuUick, 9 Hoc, I. A 188, p. 185, 
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Regulation XI (Ben.) of 1793, (A Regulation for removing certain restrictions on 
the operation of the Hindu and Mahomedan Laws with regard to the Inheritance 
of landed property subject to the payment of Government Revenue) provided that 
nothing in the Regulation contained should be construed to prohibit any actual 
proprietors of land bequeathing or transferring^ by will or by a declaration in 
writing or verbally, cither prior or subsequent to tho 1st July 1794, his or 
her landed estate entire to his or her eldest son #r next heir or other son or heir 
in exclusion of all their sons or heirs, or to any person or persons, or to two 
or more of his or her heirs in exclusion of all other persons or heirs in tho pro- 
perties, and to bo held in the manner which such proprietor may think proper, 
provided t hat theboquest or transfer wore not repugnant to any Regulations that 
have been passed or might be passed by the Governor- General in Council, or con- 
trary to tho Hindu or Mahomedan Law and that the bequest or transfer whothor 
made by will or other writing or verbally Bhould be authenticated and made 
before such witnesses and in such manner as those laws and Regulations respec- 
tively did or might require. 1 

Tnjlhu same year another Regulation, XXXVI (Ben.) of 1793, was passed for 
the purpose of establish ing a registry iu each district for (among other documents) 
or wills, in order as stated in the preamble to afford persons 
the means of obviating, as far as may be practicable, litigation respecting the 
authenticity of their wills or any written authority they may grant to their 
wives to adopt sons after their death.” From the use of the wwd tvusseatnamah 
in the body of the Regulation, and the reference to powers of adoption, it would 
appear that the Regulation w'as intended to have refereifce to the wills of natives 
of India as well as to those of Europeans. 

Regulation XLV of 1795 which applied to the Province of BenareR by s. 6 
provided that itH provisions should not be deemed to prohibit any actual pro- 
prietors of land from bequeathing or transferring, by will his or her land in 
certain specified ways, provided that tfie bequest or transfer was not contrary 
to the Hindu or Mahomedan Law, and that it was authenticated by, or made 
be fort? such witnesses, and in such manner as those laws required. 

By s. II of Regulation V of 1799, which was applicable to the Provinces of 
Bengal, Behar, Orissa and Benares, it was declared that in all cases of a Hindu, 
Mussulman or other person subject to the jurisdiction of the Zillah Courts 
having at his death left a will and appointed an executor or executors to carry 
the same into effect, and in which the heir to the deceased might not be a dis- 
qualified landholder subject to the superintendence of the Court of Wards, the 
executors so appointed were to take charge of the estate of the deceased and 

1 See Beer Bertab 8ah\ v. Maharajah Rajendra Pertap Sahi, 12 M. I, A. 1, (S, 0.), 9 W. R. 
(P.C.)lA 
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proceed in the execution of their trusts according to the will of the deceased, and 
the laws and usages of the country, without any application to the Judge of the 
Dewant Adalat % or any other officer of Government for his sanction, and the 
Courts of Justice were prohibited from interfering in such cases except on a 
regular complaint against the executors for a breach of trust or otherwise. Thii 
section, however, so far as it Elates to executors of persons who are not Maho- 
medans, but are subject the jurisdiction of a District Court in the territories 
subject to the Lieutenant-Governor of Bengal, has been repealed by s. 4 of the 
Hindu Wills Act, XXI of 1870. The Regulation, however, still applies in the 
Province of Benares, and Act XV of 1874, Sched. V, has declared that the 
Regulation is to be in force all over the North-Western Provinces. 1 * * 

In Madras a Regulation was passed in 1829 s declaring that wills loft by 
Hindus should have no force whatever except so far as they might be in 
conformity with the provisions of the general Hindu law obtaining in that 
province. That Regulation declared that cl. 2 of section XVI of a former 
Regulation* which, like the Bengal Regulation, V of 1729, originally provided that 
in all cases of a Hindu, Mussulman or other person subject to the jurisdiction of 
the Zillah Courts having at his death left a will and appointed an executor or 
executors, the executors should, except in certain cases mentioned, take charge 
of the estate of the deceased and proceed in execution of the trusts created, did 
not apply to Hindus. 

In Bombay a Regulation was passed in 1827 to provide for the formal 
recognition of executors appointed by persons dying and leaving property, and 
for the proof of wills aj# registration of wills wh*>h had been duly proved. 4 * 
The Regulation is silent as to ihe race or creed of the persons to whose estates 
it is applicable. 

In 1888 an Act 6 was passed by the Governor- General in Council Applying 
certain provisions to the wills made after the 1st February, 1839, by persons whose 
personal property could not by the law^bf England pass to their representative# 
without probate or letters of administration obtained in one of Her Majesty's 
Supreme Courts of Judicature. This Act still applies in the cage of wills made 
after the 1st February, 1839, and before the passing**! the Indian Succession Act. 
The te s tam en tary clauses are somewhat similar to those contained in the Succes- 
sion Act, and having regard to the fact that in these days comparatively few 
wills to which the Act is applicable come before the Courts, it has not been deemed 

1 See Probate and Administration Act, which, subject to the provisions of s. 2, applies to 
the whole of British India. 

* Beg. V of 1829 (Mad.). 

* Regulation IH of 1802. 

4 Regulation VIII (Bum.) of 1827. 

* Act XXV of 1888. 

B 
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at all neeeiMMuy to enlarge upon its provisions. It is curious to note, however, 
that the provisions of the Act were made to apply, and did for many years 
apply, to all classes in t.ho Straits Settlements, Mahomedans, Hindus, and Chi- 
nese and Englishmen alike. 1 * * They wore, however hold not to bo applicable to 
Ate wills of persons not entitled by birth or domicil to have applied to them 
the actual law of England. 8 

The Indian Success ion Act: was passed m burtfc did not apply to Hindus. 
By s. 2, it is declared to constitute the law applicable to all cases of testamentary 
succession, but by s. 381 the provisions of the Act are declared not to apply to 
testamentary succession to the property of any Hindu, 8 Mahomodan or Buddhist, 
nor to nuy will made before the 1st day of January 1866, and by h. 332 the 
Governor- General in Council was given power from time to time by an order 
cither retrospectively from the passing of the Act, or prospectively to exompl 
from the operation of the whole or any part of the Act the members of any 
race, sect or tribe in British India, or any part of such race, soot or tribe, to 
whom he might consider it impossible or inexpedient to apply the provisions 
of the Act. 

It is pointed out by Mr. Stokes in bis commentary on the Succession Act, 
that in section 331 the term “ Hindu, M used us it is in conjunction with the 
terms Mahomodan ami Buddhist, is used as a theological term, and as denoting 
;i person professing any form of the Bruliminical religion or religion of the 
Puranas, 4 * ami would therefore, as the Courts have since held, include Jains, 6 and 
Sikhs. ft As io Jains, it has been, in fact, held that the ordinary Hindu law, in the 
absence of any special custom varying the same, is ap^ic.able to them. 7 Sikhs 
are in the main governed by the Mitakshara school of Hindu law. 8 Cutch 
Me mons are not included in the term Hindu. 9 They are Mahomedans to 
whom Jftahomedan Law is to be applied except when an ancient and invari- 
able custom to the contrary is established. 


1 8eo OniH'tte of India, Part V, lN89, p 00, 

4 Oiwmrrtv v. Hoijij , on nppenl. Bonrko's Rop. A. O. C. Ill ; 9. C. 1 Ooryton’ii Rep. 97. 

• This term includes Jains- Bach obi v. Mukhan Lai , 1. L. R., All., 55 j Chotay ball v. Chunnoo 
bully L. R., 6 I. A. 15 8. C., 1. L. 11., i Cal., 744 f Bhayvandas Tejinal v. Rttjmal, 10 Bom., 
H. 0 H., 2U ; IrailaH Mahohwr Perohad v. Kundur Koonmtr, 2 Ind. Jar. 312. 

4 Sot* AhraAaw ▼ Abraham, 9 M. I. A., p. 239. 

4 Itachrhi v. Mukhan ball, 1. L. R., 5 All., 55 ; Choiuy Loll y. Chunnoo ball, L. R., 6 I. A. 
In ; ^S. C.) I- h. R«, 4 Cal., /44 ; (S. C.), 3 C. L. R., 405 ; Bhagmnda * lejmal v. Rajmal , 10 
Bam., 11. C. R., *241 ? ball ah Mahahter J'emhad v. Kundur Koonwar, 2 Ind. Jar., 312. 

• Dm d. K%i*en Chunder Shah v. Bindam Berber, 2 Mori. Dig, 22. 

' Chotay ball r. Chunnoo bal, L. R., 6 I. A. 15 j I. L. R„ 4 Cal., 744 ; 3 C L. R., 465. 

" See Dm d, K***on Chanda? Shah v. Bin dam Boebeo, 2 Mori. Dig. 22. 

9 iu r^a/i Imail Abdulla, 1. L. R., 0 Bom., 452. 



INDIAN SUCCESSION ACT. 


11 


Mr. Stokes on the authority of Mr. H. H. Wilson, 1 has expressed his 
opinion that the term Hindu would not include tho Baba Lalis “ who adore 
but one God dispensing with all forms of worship and directing their devotions 
by rules and objects derived from a medley of Vedanta and Suti tenets nor 
Pran Nat bus or Dhamis in Bundclkhand who consent to the real identity of the 
Hindu and Maliomcdan creeds ; nor the Sad bus, a sect, of Hindu Sectarians who 
are found chiefly in thfc upper parts of tho Doab from Parukabad to beyond 
Dolhi ; nor porliaps the Satnainis who profess to worship one God, though 
they recognise the whole Hindu Pantheon ; nor the (Jira Narayanis who simply 
profess the worship of one God and admit proselytes alike from Hindus and 
Mahomedans ; nor Cunyavadas whose doctrines are atheistical ;* nor does it in- 
clude Santhalis, Kols, Sub-Himalaya n and other Bhutan tribos, Nagas of Assam, 
the Kub, Gonds, Bhils, Hajmnhalis, K bonds of Orissa, Todas of the Nilgiris, 
Shonars and other demonolators of Southern India. 8 

Under the term “ Buddhists " apparently Tibetans and Uepclias in British 
India are included. 

The Indian Succession Act, ho\\c\cr, includes the following classes of porsons : 

(1.) Europeans by birth or descent domiciled in British India. 4 

(2.) East Imrans or persons of mixed European and Native blood. 

(3.) Jews, 6 except in Aden, where they have been exempted by notification 
under s. 332.° 

(4.) Armenians. 7 

(5.) Parsecs, in regard to testamentary succession.* 

(6.) Native Christians and their Christian d oendants 9 

(7.) Natives of India other than those comprised in the terms Hindu, 
Mabomedan and Buddhist, and not excluded under s. 332 of the Act. 

(8.) All Europeans in India not having an Indian domicile, except in so 
far as the Act relates to the succession to moveable property, which, according 
to the almost universal rule follows th<? domicile. 10 

J Works, pp. 347 — 350. 

• Stokes' Indian Succession Act,, p. 200. 

• Ibid., p. 201. 

4 As to domicile, see Intestate and Testameutary Succession in India, pp. 8—19. 

• Gabriel v. Mordakui , 1. L. H , l Cnl. 148 ; 8. E. Muileah v. R. E. Mueleah, 1 Bottl., 234 t 
J&uxleah v. Musleah, Fait. 420. 

• Gazette of India, 1886, p. 707- 

» See Aratoon H. Aratoon v. 0. Aratoon, 7 Select Reports, 528, Stephen v. Hume , 1 Fnlt. 
224, p. 242, Aratoon v. Johannes, Morton (by Montriou) 19. 

• Intestate Succession among Parsees is now regulated by Act XXI of 1865. 

• Ponnueami Nandan ▼. Doraeami Ayyan, I. L. R., 2 # Mad. 209 \ Joneph Vathiar, 7 Mad. 

H. 0. E., 121. See Abraham v. Abraham , 9 M. I. A„ p. 239 ; Admin.-General v . Anundachari, 

I. L. 9 Mad. 466 j Tillit y. Baldanha, I. It. 10 Mad., 69. 

*• Buhehiutle r. VardiU, 7 Cl. aud Fin. 695 (S. C.), 5 B. aud C., 438. 
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Under a* 332 of the Indian Succession Act Native Christians in the Province 
of Coorg have been exempted from the provisions of the Indian Succession Act 
retrospectively from the 16th March 1 865,1 on which date the Act received the 
assent of the Go vernor- Genoral in Council. Khasias and Syntengs in Assam were 
similarly exempted as having special laws of inheritance incompatible with the 
provisions of the Indian Succession Act.® 

When the Indian Succession Act was under* the consideration of the Legis- 
lature it was at one time proposed to extend the testamentary portion of the 
measure to natives of India* but it was felt then, as pointed out by Sir Henry 
(then Mr.) Maine in the Statement of Objects and Reasons for the Bill wlych 
afterwards passed into law as the Hindu Wills Act, 1870, that sufficient infor- 
mation was not before the Council to justify an immediate extension in that 
direction, and accordingly the proposal was not then carried out. Steps, how- 
ever, were taken to obtain information upon the subject. Doubts, it was said, 
were entertained as to how far it would be politic to interfere with the power 
to mako oral wills which Maliomedans had always possessed, and evidence 
was wanting ns to the propriety of restricting Natives of India in creating 
perpetuities and in making bequests to religious and charitable uses, and it was 
for that reason that h. 331 excluding Hindus, Maliomedans, and Buddhists 
from the operation of any part of the Indian Succession Act was inserted as 
a temporary provision. Some months after tlio passing of that Act, a circular, 
dated the 12tli August, 1865, was issued by tlic Government of India to the 
various local Governments, calling for information respecting the advisability of 
extending the provisions of the testamentary portion of tlhe Act to Natives of 
India. 

The circular drew attention to the fact that there were no securities such 
as the requirement of writing, signature and attestation, as under the English Law, 
for the due exercise of that power by Natives of Iijdia. It also pointed out that 
although in England nuncupative wills had long been placed under considerable 
restrictions as to the persons by whom they could be made, as to the witnesses 
required to be present, and as to the time within whioh testimony was admissible 
to prove the making of such wills -in India the Courts were compelled to recog- 
nise such wills when made by Hindus of any age or *wlllng and under any 
circumstances whatever. It was observed that the fraud of bringing forward 
false wills was encouraged by the non-requirement of writing ; that the evidence 
setting up a false nuncupative will might revoke a true written one, and that 
even in the case of a genuine testamentary disposition the certainty of writing 

• Gnette of 1868, p. 1084. Intestate and Testamentary Snooes- 

•ion. p. SIS. 

• Guette of Indio, 1887, p. 618. 

• ti.Mttc of India, PL V, I860, p. 80. 
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was replaced by the frailty of memory. Further remarks were made as to the 
absence in the case of Native testators of any restraints on the creation of 
perpetuities and on devisos to religious or charitable uses, as to the non- 
requirement of probate of their wills, whether written or oral, and as to the 
difficulty of ascertaining the character and powers of a Native executor. 1 9 

To this circular replies were received from all the local authorities 
accompanied in almost 3 very instance by papers written by such European 
and Native gentlemen as were deemed best capable of advising in the matter. 
The general result of the opinions was compendiously expressed as follows : 

(1.) The practice of making nuncupative wills should be abolished, and 
the provisions of the Indian Succession Act as to the execution of v >11 s and 
codicils should bo adopted iu the case not only of Hindus but of Mahomcdans. 

(2.) Marriage should not in the case of a Native testator revoke his 
will. In other respects the provisions of the Succession Act as to revocation 
should be followed. 

(3.) It is inexpedient to impose in the case of Native testators any restric- 
tions on the exorcise of the testamentary power iu favour of religious or 
charitable uses or for the creation of perpetuities. 

(4.) The provisions of the Succession Act as to the interpretation of 
wills should, with some few exceptions, bo adopted. 

(5.) Probate should bo made compulsory, and the provisions of the Suc- 
cession Act as to administration with the will annexed, and as to the powers 
and duties of an executor should be extended with some slight modifications. 9 

As the outcome of ttfe opinions collected in response to the circular issued 
by the Government after the passing of the Indian Succession Act, the Hindu 
Wills Act, XXI of 1870, was passed in 1870 ; — providing rules for the execution, 
attestation, revocation, etc. and probate of the wills not only of Hindus, but of 
Jains and Sikhs and Buddhists in the territories subject to the Lieutenant- 
Governor of Bengal and in the towns of Madras and Bombay. 9 Originally it had 
been intended that the Act should apply to Hindus and Buddhists only and to 
the Presidency towns. It was not proposed to interfere with the elaborate system 
of testamentary law of the Mahomedans as it was considered that to impose 
upon the Mahomedans of India a body of rules, which might have the effect 
of superseding any portion of their then existing law, might create alarm and dis- 
content. Snch considerations, however, had little application in dealing with 
the wills of Hindus. The fact that the law as to Hindu wills which had grown 

1 Gazette of India, Pfc. V of 1869, p. 60. 

• Statement of Objects and Bessons, Gas. of India, Pt. V, 1869, p. 90. 

* By s. II (a) the Act applies to all wills and codicils made by any Hindu, Jain, Sikh or 
Bnddhist cm or after the 1st September 1870 within the territories or the local limits of the 
ordinary Original Civil Jurisdiction of the High Govts of Madras and Bombay. 
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up and was being recognised in the Courts was not a portion of the ancient' 
Hindu law, but was of comparatively modern origin, and was assumed (wrongly 
as it will be submitted hereafter) to have been the creature of the English 
Law Courts, was considered to justify the Legislature in subjecting the wills 
flf Hindus to such restrictions as wore deemed necessary and expedient. 

The next Act dealing with the subject of wills was the Probate and 
Administration Act, V of 1881. The portions of £be Indian Succession Act 
relating to the grant of probate and administration, and the powers, dutios and 
procedure of executors and administrators, omitting those sections which make it 
compulsory to obtain probate or administration, and which lay down the order 
according to which the various persons interested are entitled to administration 
on intestacy, were made applicable, in some oases in a modified form, to the estates 
of all persons not then governed by llio Indian Succession Act, with a proviso 
that except in case to which the Hindu Wills Act applies, (and for which 
provision had already by tliaf Act been made for granting probate and letters 
of administration) no Court in any local area beyond the limits of the towns of 
Calcutta, Madras, and Bombay and the territories for the time being administer- 
ed by the Chief Commissioner of British Burma, and no High Court in the exer- 
cise of the concurrent jurisdiction over such local area thereby conferred, should 
receive applications for probate or letter of administration, until the Local 
Government had with the previous sanction of the Governor- General in Council 
by a notification in the official Gazette authorized it so to do. 1 

In exercise of the power conferred upon him the Lieutenant-Governor of 
Bengal, authorized the High Court of Judicature at F&fc William in Bengal, 
throughout the territories subject to the Lieutenant-Governor of Bengal, and all 
District fudges within the said territories, and such judicial officers os the High 
Court- might, from time to time, appoint as District Delegates, to receive appli- 
cations for probate and letters of administration.! By another notification, the 
Chief Commissioner of Assam in 1881 authorized the High Court of Judicature 
at Fort William in Bengal, throughout the territories subject to the Chief Com- 
missioner of Assam, and all District Judges, aud such judicial officers as the 
High Court may, from time to time, appoint as District Delegates, to receive 
applications for probate and letters of administration. 8 

Similar notifications have boen issued with reference to the Punjab, 6 Anda- 
man and Nicobar Islands, 6 aud Hyderabad Assigned Districts. 6 

» See Act XX of 1886. 

• Calcutta Gazette 1881, p. 445. 

• Assam Gazette 1881, p. 837. 

• Punjab Gasette, 6th Oct. 3*81, p. 483. 

• Andaman Gasette. 17th June 1881, and Gasette of India, 39th Hay 1881, p. 214. 

• Gasette of India, 8th Novr. 1881, p. 540. The District Delegates Aot, VI of 1881, is also 
made applicable in the Hyderabad Assigued Districts : 16 id. 
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The Indian Succession Act, the Probate and Administration Act, and the 
District Delegates Act, have been declared to be in force in the Scheduled Distrcts 
of Hazaribagli, Lohardugga and Manbhum and Pergunnalis Dhalbhum and 
Kolhan in the district of Singhbhum. 1 * * * * * * 

Having regal'd to the different enactments which have boen passod by the 
Legislature, it will be aeon that there aro at least tho following classes of will* — 
differing in some way in Pespect of tho rules as to execution, attestation or other 
formalities, or as to the machinery by which their provisions are to be carried 
out or otherwise — 

I. Wills of Hindus, Sikhs, Jains and Buddhists outside the limits of 
tho territories subject to tho Lieutenant-Governor of Bengal and the local 
limits of the Ordinary, Original Jurisdiction of tho High Courts of the towns of 
Madras and Bombay, i. e., of persons of those races or creeds to whom the Hindu 
Wills Act does not apply. 

These may bo subdivided into ( a ) wills to which the Probate and Adminis- 
tration Act applies and (b) wills to which that Act has not been applied under 
s. 2 of that Act. 

This class will include the wills of Hindus in Benares and the other 
provinces in tho Ncyth West® to whom s. 11 of Reg. V of 17911 is applicable. 

As to Buddhists, wo have seen that in Burmah the Buddhists apparently 
have no indigenous law of testamentary devise of their own, hut the Probate and 
Administration Act 8 in places where it applies or is made by notification to 
apply, is specially applicable to tho Wills of Buddhists, and s. 155 of that 
Act validates grants of^robate made in British Burmah made before the Act 
came into force.* 

II. Wills to which the Hindu Wills Act applies, viz. : — wills of Hindus, 
Sikhs, Jains and Buddhists made after the let September, 1870, within the 
territories of the Lieutenant-Governor of Bengal and the local limits of the 
Ordinary Original Jurisdiction of the High Courts of Madras and Bombay and 
apparently also wills of such persons made outside those territories and limits 
so far as relates to immoveable property situate within those territories or 
limits. 

1 Gazette of India, Oet. 22nd, 1881, p. 604. 

* See Act XV of 1874, Sched. V, which made Regulation V of 1799 applicable tft those 
provinces. S. 2 of the Regulation has been repealed by s. 4 of the Hindn Wills Act, so far os 

relates to the executors of persons who are not Mahomedans but are subject to the jurisdiction 

of a District Court in the territories subject to the Lieutenant-Governor of Bengal. 

* V of 1881. 

* See In the goods of Kohy a Dyne } 2 B. L. R., A. G., J9 ; (S. C.), 10 W. R. 417 ; In the 

goods of FneJcerooddsen Adam Bhaw , 11 W. K., 419. See s. 2 of Probate and Administration 

Act. 
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III. Wills governed by Act XXV of 1838.* 

IV. Wills governed by the Indian Succession Act. The persons to whose 
wills this Act applies have already been referred to. 8 

V. Wills as to moveable property of persons not domiciled in British 
Aidia. Such wills are governed by the law of the domicile wherever that 
may be.* This class of wills it is impossible to discuss here, as such a discus* 
sion would practically involve a disquisition on the lfw of wills as to moveable 
property of all other countries. It may, however, be pointed out that it has 
been held that officers of the Crown coming to India in the time of the East India 
Company did not lose their domicile, whereas it seems that officers of the East 
India Company did. 1 * * 4 * 

VI. Wills of Mahomedans. 

In dealing with these classes of wills it must be borne in mind that the 
Probate and Administration Aci which applies, in cases to which the Indian 
Succession does not apply, to the whole of British India, applies in the case 
of every Hindu, Mahomodnn, Buddhist, and person exempted under s. 322 of 
the Indian Succession Act 6 dying before, on, or after the 1st of April 1881, 
with the proviso that, except in cases to which the Hindu Wills Act applies, 
no Court in certain specified areas should receive applications far probate or letters 
of administration until Authorized by notification to do so. 

* With reference to the first class one must be guided by the rules which have 
been grafted on the Hindu Law by custom and by the decisions of the Courts, and 
the Regulations of the Governor- General in Council so far as they may apply, not 
only as to the formalities required for the execution offerills, but also as to the 
extent to which, and mode in which, a Hindu may validly exercise testamentary 
power, and, except in cases where the Probate and Administration Act is made 
applicable, as to the manner in which the provisions of the will are to he carried 
out. Thus for example under the law applicable to these wills, that is, the Hindu 
law as it existed previous to the passing of the Hindu Wilis Act, no particular 
formalities are required in the execution or attestation of Hindu wills.® So that 

1 Bee p» 9 supra. 

4 See p. 11 *uj»ra. 

• See Indian Succession Aet, s. 6 ; Birtwhistte v. Vardill, 2 Cl. and P. 571 : See also In the 
good* of JEUiot, 1. L. B., 4 Cal., 106 ; (g. c.) 2 C. L. B., 496. A* to payment of debtor see s. 208 of 
the Indian Succession Act as amended by e. 9 of Act VI of 1889. 

• Bruce v, Bruce, 1 B. and P. 829 note ; Munroe v. Munroe, 5 Mad., S79 : Forbes v. 
Forbes, Kay, 841 i Jopp v. IPood., 8 De (1., J. and S. 610 j Wauchope ▼. Wauchope, Court of Boa* 
atons Rep. (Soot.) 4th Series, Vol, IV, p. 945, (s. c.) 2 C. L. R., 497 note ; In the goods <f Elliot, 
I. L. X, 4 Cal., 100, (a. o.) 2 C. L. R. 496. See In the goods of Wemyss, I. L. R. 4 Cat, 721. 

1 See supra, p. 10. • 

4 Vinaynk v. Narayan Jog v. Ooi indror Chintamun Jog, 7 Bom. H. C. R. 224 j Mansharji 

Pestonji v. Jtaraymn Luhshuanji, 1 Bom. H. C. R. 77 i Crinivae Ammal v. Vy&yammal, 2 Mad, 

Q. <?• 87 | Beer Ferteb Smhes v. Muharaja Rajendr* Psrtab Bakes, 12 Moore v e L A„ i. 
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a Hindu whose will comes within this class may make a nuncupative or oral will, 
in respect of either moveable or immoveable property, 1 but in case of such a 
will the strictest proof is required. 9 A testamentary paper of this class, so long 
as it is in accordance with the instructions of tho testator and is assented to 
by him does not by Hindu law require signature, 3 nor, where it is signed, does tM 
signature require attestation. 4 The form of a testamentary paper is imma- 
terial under Hindu law* if it contain the wishes of the testator. Thus a peti- 
tion presented to a Collector in the year 1830 was held to amount to a will/* 
So also was a communication as to the disposition of his property after his death 
made by a taluqdar at the request of Government. 6 In the case of Haitian 
Singh v. Samval Singh? a soilless Hindu widow, who was in possession of 
her deceased husband's estate, made a statement before a Revenue official, 
which was recorded by him, to the effect that she wished tho property to go to 
her nephew after her death, and it was held that this statement operated as a 
will. A minor, it has been held, is incapable, under Hindu law, of making a 
will,' * minority terminating at the age of sixteen years, hut a married woman 
has power to make a will of her stridhan or other properly which is absolutely 
under her control unless it is immoveable property given to her by her 
husband, 9 or which 43 inherited from males, and in which she has only a limited 
estate. Again, under Hindu law, as opposed to the later Statutory law, a will 
may be revoked by parol, and where authority has been given by the testator 
to destroy a will with the intention of revoking it, that operates as a revoca- 
tion although the instrument is not in fact destroyed. 10 

In determining thc^onstruotioft of a will whal wo must look to is the inten- 
tion of the testator no less under Hindu Law than under English Law, and there 
is no difference between the one law and the other as to the materials from 
which that intention is to be collected. Primarily tho words of the will aro 

' Beer Pertab Sahee v. Maharajah Rajcndct Pertab Sahee, 12 M. I. A., 1 ; Crinivn# Ammul 
v. Vijayammal, 2 Mad. It. 0. B., 37 ; Subbayyn v. Surayya, I L. K., 10 Mad., 261. 

• Beer Pertab Sahee v. Maharajah Rajender Pertab Sahee, 12 M. I. A., I. 

* Tarachand Bo** v. Noheen Chund*r Mitter, 3 W. R., 138 ; Jladhabai v. Goneeh Tatya, i. L. R. 

3 Bom., 7. 

4 Radhabai v. Goneeh Tatya, I. L. R., 3 Bom., 7; Muncharp Fes ton}* v. Narayan Lukahu- 
manji , 1 Bom., H. 0. R., 77. ' 

* Mahomed Shumsool v. Shewukram, L. R., 3 1. A., 7. 

4 Burpwrehad y. Qheo Dyat, l*. R., 3 1. A., 268. 

* I. L R., 7 All., 163. 

• Cossinath Byeack v. Purraoeoonderry, 2 Morley’s Dig. 108. 

• Teencowrie Chatterji v. Dinonath Banerjee, 3 W. R., 49 ; Venkata Rama Rao v. Venkata 

Suriya Rao, ). L. R. f 2 Mad., 833. # 

*• Pertab Naniin Singh v. Maharanee Subhao Koer , I. L. B., 3 Cal., (P. C.) 626 j (8. C.) 1 
C. L. R. f 118. 

C 
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to be considered. But the meaning to be attached to them may be affected 
by surrounding circumstances, and where this is the case, these circumstances 
must be regarded . 1 It is not necessary that technical words should bo UBed. 
But if the law has attached to particular words a particular meaning, or to a 
particular disposition a particular effuot, it is to be assumod that the testator, in 
the dispositions which he has made, had regard to that meaning or that effect.* 
►So by Hindu law as under the English law and Indiarf Statutory Law if a devise 
of an estate be made in general terms without express words of inheritance it 
will in the absence of a conflicting context cany the whole interest of the testa- 
tor,* In construing wills with bequests to Hindu females, the Courts (not only 
under Hindu law but under the Statutory law, as we shall see,) have thought it 
right to take into consideration what are known to he the ordinary notions and 
wishes of Hindus with respect to the devolution of property, it being assumed 
that a lliudu generally desires that an estate, especially if it be ancestral, 
should he retained in the family. Accordingly it may he taken as an estab- 
lished rule that, in the absence of ex presH words showing such an intention, 
a doA r ise to u female does not confer an estate of inheritance but carries only 
a life estate or a widow’s estate as understood by Hindu law> 

To the classes of wills to which l have referred, one # might add another 
class, nr., wills in the construction of which the Courts are to bo guided by 
equity, justice and good conscience under the Regulations . 6 This class is neces- 
nrily limited. 

The extent of the testamentary power of Hindus whether subject to the 
ordinary Hindu law or to the statutory law will be couriered hereafter. 

* Swmufty S^WmnNfjf / W,* v. Deuobuudon UulHck, G M. 1. A., 660, per Turner, L. J. 

J Ihftl. 

* Tagore v. T.../oiv ( 9 II. L. R„ p. 30,3 j Indian Succession Act, e. 82. 

4 Kooujbfhuri D/o tr v. Vnmchand butt, I. R., 5 Cal., 684; Mahomed Shumsool v. Shewn- 
kn,m > L - R 111 A *> V' 14 ; »• c * 14 h. 226 ; Hirabai v. Lakthmibai , J. L. It., 11 Bom., 679 ; 
lire rraiNfiNn (War (!W v. Tarrucknath Sirkar , 10 B. L. H., 867; Punchoo Money Doeeee v. 
Troylutko Mvlnnvy IWo, 1. L. H., 10 Cal., 3V2. See s. 82 of the Indian Succession Act. 

* feu lteg. Ill ( Ben.) of 1793, h. 21 , Reg. II (Mad.) 1802, b. 18: Bronyhtmv. Poffoee, 12 B. 
h. R , 74. Abraham v, Abraham, 9 M. I A., 195, fu to p. 239. 
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LECTUBE II. 

HISTpRY OF THE HINDU WILL. 

Testamentary Power among Hindus — Growth and Early History of Hindn Wills— Quasi testa* 
montary character of tho faculty of adoption — Example of EngliBlunon making wills 
among Hindus — Influence of Brahmins — Jurisdiction of Supreme Court as to probate of 
Hindu wills — Early practice of the Courts as to probate— Biboe Muttra's cases — Influence 
of English Courts and lawyers— Example of Mahomodan Testators among ITindna — Hindu 
Wills, whothor of foreign origin — Earliest existing Hindu Will — Earliest reported cases os 
to Hindu Wills — Nudiya Rajah’s case — Establishment of validity of Hindu Wills in 
Bengal — Early recognition of Hindu Wills by Legislature— Establishment of validity of 
Hindu Wills in Madras — Early recognition of Hindu Wills by Legislature in Madras — 
Establishment of validity of Hindn Wills in Bombay — Declaration of Judicial Committee 
of Privy Council as to general recognition of testamentary power among Hindus. 

Tlio law relating to the Wills of Hindus, as I have said, is of comparatively 
modem origin. Mr.J&ontriou in tho Introduction to liis treatise on the Hiiulu 
will of Bengal has remarked that the Dharma or infallible rules and schemes of 
conduct of Hinduism fully regulate posthumous devolution and succession both 
proprietory and personal, but no express or literal prohibitory enactments in rcgaj*d 
to posthumous disposition such as grew up in tlio civil law and such as tm> 
promulgated in the Ko^m and other systems are found in the Hindu Code, 
yet noither in word or spirit do tlka shasters sanction or contemplate unrestricted 
testamentary or posthumous disposition . 1 

A referenco to the origin of tho Hindu joint family and to the* history 
of the various steps by which the modern rules relating to inheritance and suc- 
cession and to partition and alienation ^of property among Hindus have boon 
established will show that the right to dispose of property by will is a very 
considerable departure from the principle underlying the joint Hindu family. 
“ In tracing society” says Mr. Mayne 8 “ baekwfti*ds to its cradle, one of the 
earliest if not the earliest unit, is the patriarchal family.” In India from the 
patriarchal family, which he describes, with its despotic head claiming to be 
entitled to take possession of, and appropriate the earnings not only of himself 
but of his wife and children, emerged tho early joint Hindu family presided over 
by the eldest son, or by one chosen from among the sons of the ancestor, as head 
of the family, all members originally being equally interested in the property 
and its administration, and no member being competent to sell or give away any 

1 See VaMnayagam v. Pathche> I Mad., H. C. B., 326. 

0 Hindu Law. $ 203. 
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portion of the family property, except in case of distress or for the performance of 
religious duties . 1 When the family extended, each member so long as the family 
kept together naturally regarded himself as haying a vested interest in the joint 
property, and it is not surprising, therefore, to find Hindu lawyers treating the 
•joint family property as a fund for the maintenance of the members of the family. 
This simple form of tho joint, family was more adapted to a purely pastoral 
or agicultural community dependent for the most \>nrt on tho products of tho 
soil, than to a community which had begun to apply itself to commerce and other 
modes of industry, and gradually, ns the society emerged from its more primitive 
condition, wo find that serious encroachments were made upon it. 

In the early stage of Hindu society a right to appropriate what is called 
self-acquired property did not exist. But “ when,” as Mr. Mayne 8 remarks" the 
joint family arose, self-acquisition became possible but was gradual in its rise. 
While the family lived together in a Binglo house supported by the produce of the 
common laud there could be no room for separate acquisition. The labour of 
all went to the common stock and if one possessed any spocial aptitude for making 
clothes or implements of husbandry his skill was exercised for the common 
benefit, and was rewarded by a similar interchange of good offices, or by tho 
improvement of the family property and the increased cqjnfort of the family 
home. But as civilization advanced and commerce aroso new modes of industry 
were discovered which had no application to the joint property. As the family 
had ouly ft claim upon its members for their assistance in the cultivation of the 
land and tho ordinary labours of the household they could not compel the exertion 
of any special forms of skill unless it was to meet witli ^ special reward. It was 
recognised that a member who chose to abandon his claims upon the family 
property might do so and thenceforward pursue his own special occupation 
for liis* own exclusive profit.® But it might be for the advantage of all to keep 
tho specially gifted members in the community by allowing him to retain for 
himself the fruits of his special industry. On the other hand an injury would 
be done to the family if while living at its expense he did not contribute his fair 
share of labour to its support or if he used any appreciable portion of the 
, family property for the purpose of producing that which he afterwards claimed 
as exclusively his own. The doctrine of self-acquired property sprung from 
a desire to reconcile these conflicting interests.”* 

The recognition of tho title to self-acquired property was tho first important 
step towards the disintegration of the joint family. The essence of the title 
consists in the property having been acquired by the agency of the individual 
member without making use of anything which belonged to tbe family. As the 
Spirit of enterprise arose, men began to engage in industrial pursuits which had 

* Dig. 455, 2 Dig., 189. 

* Hindu Law, $ 215. 


* Maim IX, § 207 j Taj naval ka II, { H6. 

• Mayne'e Hindu Law, § 215. 
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bo application to the family property, and thus the tie which bound the family, 
became gradually weaker. Those who were able by their individual exertions 
to add more rapidly than the other members of the family to the family stock 
soon sought to secure the fruits of his labours to themselves and their own 
descendants by separating from his less able or less enterprising coparc^neri. 
In this way the right to claim a partition of the family property came to bo 
recognised, and, largely fSstered as it seems to have been by the influence of tlio 
Brahmins, was finally established on the present basis. 

A much wider departure from the original conception of the joint family, 
than the establishment of the right of partition was the subsequent establish- 
ment of the right to dispose of the family property inter vivos, Thai right 
being established, it was no great step to the assertion and subsequent mainten- 
ance of tlio right to interfere by will with the ordinary devolution property 
after death. 

Although the idea of testation is admittedly contrary to tlio spirit of tho 
early joint Hindu family, yet we have in the ancient Hindu doctrine of adoption 
an element which may bo viewed as to some extent testamentary in its character. 
The power or faculty of adoption is an institution by which tho ordinary course 
of descent is interrupted. The husband by giving his wife power to adopt a 
son after his death clearly gives her power to interfere with tlio devolution of the 
family estate by diverting it into a totally different family. But while this is so, 
it must be borne in mind that the object of the husband in giving his wife a 
power to adopt is not disruption of the line of descent hut, by a fictitious creation 
of blood relationship^ t^cause a continuation of tho Hue. 

It seems to be taken for granted that tho practice amongst Hindus of 
making wills first originated in the Presidency towns, and from this circumstance 
many have supposed that the Hindu Will owes its origin to tho example of 
Englishmen or to the influence of European lawyers in the Courts established 
in India by the English. 

When wills first began to be made by Hindus it is impossible to say with 
certainty. Mr. Mayno says, u there can be no doubt that from the earliest 
period of our acquaintance with India are to bo found traces of a struggling 
towards testamentary power, often checked but constantly renewed/* 1 and he 
expresses his opinion that the true origin of tho testamentary power is to be 
sought for in the influence of the Brahmins, who were especially strong in 
Bengal. The working of this influence is thus described by Mr. Mayne : “ The 
moral law as promulgated by Manu might be described as a law of gifts to 
Brahmins. Every step of a man’B life from his birth to his death required 
gifts to Brahmins. Every sin which be committed might be expiated by 
gifts to Brahmins. The huge endowments for religious purposes which are 

1 Hayne's Hindu Law, § 367. 
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found in every pari of India show that these precepts were not a dead letter. 
Every day’s experience of present Indian life shows the practical belief in the 
efficacy of such gifts. Naturally every rule of law which threw an impediment in 
their way would be swept aside as far as possible. And, when we remember 
that the Brahmin was the King’s minister in his Cabinet, the King’s judge 
in his Court, it is obvious that it was a mere question of the means that would 
be adopted to secure the end. Even the earlier writers had led the way by 
mingling pious gifts with tho necessary purposes which would justify an aliena- 
tion of family property. 1 It was a further step to emancipate the holder of 
the estate from nil control whatever. This was effected iu Bengal by the 
doctrine that a father was absolute owner of tho property and by its further 
extension that every collateral member held his share as tenant in common and 
not as joint tenant. The favour shown to women, who were always the pets of 
priesthood, by allowing them to inherit and to enforce partition in an undivided 
family seems to me an additional Htage in tho same direction. The validity 
attributed to deathbed gifts for religious objects which gradually ripened into, 
a complete system of devise completed the downfall of the Common Law of 
property in India.”* 

u It is obvious” Mr. May no in another passage 8 says “ amaa is never more 
disposed to pious generosity than in his last days when the approach of death fur- 
nishes him with the strongest motives for investing in the next world that wealth 
which he can no longer enjoy in the present. Tho acuteness of the Brahmin would 
have readily discovered and utilized this fact.” The same learned author goes on 
to draw attention to tho remarkable fact, which had already been pointed out 
by Sir Thomas Strange in 1812 as to wills made by Hindus in Madras, that in 
’ the earliest wills of which we have any knowledge, enormous sums are bestowed 
for religious or superstitious purposes. 

Whether or not wo are to look to the influence exercised by the Brahmins 
for the actual origin of Hindu w ills, as suggested by Mr. Maync, there can be no 
doubt that the struggle for testamentary power received very considerable support 
from the Brahmins. 

Although it may bo that the example and influence of Englishmen and 
Western lawyers have done much to hasten the growth of the H in du will 
it is perhaps too much to snv that to these circumstances the Hindu will 
owes its origin. So far as the Courts are coneerned it must be borne in tnind that 
Hindus were not subject to the jurisdiction of the Mayor’s Courts which were 
established at Fort William, Madras and Bombay in 1726 and again re-established 
in 17t>3, with some alterations. The Mayor’s Court ut Fort William was iu 1774 
succeeded by the Supreme Court. At Madras and Bombay the Mayor’s Courts 

* S Dig. 96, Mitak., 1, § 28, Daya Bhoga, XI, 1, § 68. • Ibid, 868. 

* Mayno’s Hindu Law, § 288. 
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existed till 1797 when they were abolished and Recorder's Courts established in 
their place under 37 Geo. Ill, c. 142. The Recorder's CourtB in Madras and 
Bombay were respectively abolished in 1800 1 and 1823* to make way for the 
establishment there of the Supremo Courts. It was indeed the practice in tlio 
Mayor's Courts to grant probates of Hindu wills, but tho practice was far from 
uniform. In Bibee Muttra's case s which was decided in 1832, a question arose as 
to whether the Supremo Court at Fort William had jurisdiction to grant probato 
of the wills of Hindus, and an enquiry was instituted as to what the previous 
practice had boon. The result of that enquiry is instructive as it indirectly gives 
some idea as to what extent at that time the custom among Hindus of making 
wills had grown. 

It appeared that, at Fort William, from 1775, or from the time of tho 
establishment of tho Supremo Court to 1782 about 200 probates of the wills 
of Hindus and Mahomedans had been granted, but fiom 1782 to 1804 thoro 
had been a total cessation. From 1804 to 1816 only six were granted but from 
the latter date to 1832 about 230 probates and administrations had been issued. 

At Madras, it appeared that in the Mayor's Court a practice of granting 
probate in respect of tho Wills of Hindus had sprung up and was followed 
in the Recorder’s C^uri, 4 but tho practice ceased after the establishment of the 
Supremo Court and was not revived till shortly before 1812. 6 In Sir Thomas 
Strange’s Hindu Law, published in 1830, Vol. II, 417 — 427 the opinions of the 
Pundits of Bellary, Madras, Mussulipatan, Chittoan, Chingleput and Vizagapatam 
are given each upon a different case. In each case the power of a Hindu to 
make a will seems to Jjpve been admitted or assumed so far at least as it 
might not bo contrary to tho shelters. 

In Bombay, tho practice apparently underwent tho same vicissitudes as in 
Bengal. 6 

In 1775, Hyde, J., doubted whether the ecclesiastical jurisdiction could extend 
to any but Christians. In 1776, Impcy, C. J. and Chambers, J. in the case of 
Ex parte GommulaJ doubted, and took time to (insider, whether administration 
of the goods of a Hindu could over bo granted, but they afterwards decided that 
a dminis tration should be granted, but that tho administrator should be bound 
to administer according to the Hindu customs. In 1778, Impey, C. J. said. “ I 
was at first againBt granting any administrations to Hindus thinking it would 

• Goo. HI, 79. 

• 4 Geo. IV, o. 71. 

■ Morton's Bop. by Montriou, p. 191. 

« 1 Str., p. 867. 

• 8 Sfcr., p. 867 i Ohellammal ▼. Garroio, 8 Str. Notes of Cases, p 1. 

• Bee In the goods of Bebee Muttra , Morton's Reports by Montriou, p. 19S. 

f Morton's Sep. by Montriou, p. 1. 
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create confusion T acceded to the opinions of others of the Judges 

( Lamaist ro and Hyde, JJ.) and agreed that administration might bo granted 
to Hindus under the description of British subjects." 1 

Iu 1791 the Court, 'which consisted of Chambers, 0. J., Hyde and Dunkin, JJ., 
unanimously refused to grant probate of the Wijl of a Mahomodan observing 
that since Stat. 21, Gee. II T, c. 70 had arrived in the counjary it had been 
resolved that the statute was a prohibition against granting private of the Wills 
of Hindus or Mabomodans, and tlmt since that time it had never been done * 

It was not till 1832 that the practice at Fort William was finally settled. In 
that year the Court (Russell, C. .1. and Franks, J., and Ryan, J., dissenting) held 
that it had power to grant probate in respect of the Wills ofc Hindus* and 
from that time probates of such Wills were constantly granted. 

If we are to judge by the manner in which the Courts up to comparatively 
recent limes dealt with the, wills of lliudus which camo before them, we shall 
certainly not be justified in saying that in the making of wills much diroct en- 
couragement was given to Hindus by the Courts. So far as the Supreme Courts 
an. concerned we must bear in mind that on all questions of Hindu law the Judges 
professed to follow the opinions of the Pundits attached to their Courts “whom 
they wore bound by law to consult, and of the Judges of the ladder Cuurt. This 
circumstance, taken with the fact that in Bengal from 1791 to 1832 the Courts 
net ually refused to admit the w ills of Hindus to probate, and that in tlic other presi- 
dencies, there was also a period when the practice of granting probate was sus- 
pended, is against the view that the growth of the Hindu will owed much to the 
judges of the influence of the Supreme Court, or of the English lawyers practising 
before them. Be they as it may, Hindus in the Presidency towns have had, for 
upwards of a century at least, and it may be for a much longer period, an 
opportunity of being more or less familiar with the ideas and forms of English 
testamentary dispositions. That they have borrowed much of the technical 
legal language and forms peculiar to Bnglish wills and English dispositions of 
property is evidenced by many of the earlier wdlls of which a record has been 
preserved, and it is im|K>ssible to say that they may not also have absorbed 
some of the ideas and modes of testation imported from England by the British 
settlor. 4 It may be also that as the Hindus undoubtedly iu later times borrowed 
much of the language and forms from the English settler, they had already imi- 

1 In the j foods of Bindabnnd Gomtaiti, Morton, p. 3. Under the Royal Charter granted in 
1726, all the common law and statute law at that time extant in England was introduced into 
the Indian Presidencies — See Morley’a Administration of Justice, p. 7; Clarke’s Rales and 
Orders of the Supreme Court, Fref. p. 4. 

* In the goods of Had jet Mudogha, Morton, p. 74, 

* In the geode of Bebee Muttra, Morton’s Rep. by Montriou, p. 191, 

4 See Montriou’* Hindu Will, p. xlriii. 
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tated their Mahomedan brethren in the matter of making wills, and that wills 
were not unknown to them long previous to the advent of the English. 

In the case of Kumara Asima Krishna Del v. Kumara Kuwait a Krishna /)»/>, 1 * * * 
Markby, J., in 1868, collected the reported cases as to wills or so-called wills 
in Bengal, and, from the number of such cases which he was able to find, 
he concluded thg,t up to that time the cases of genuine wills outside Cal- 
cutta were extr^jpgly rard? Ho seems, however, to have considerably under- 
estimated the! axhount of litigation which had taken place in respect of the 
wills of Hindus* ^As to the wills of Hindus in Calcutta itself, lie was of opinion 
that such wills in any but the simplest form, wore of undoubtedly English 
origin, in the sense that the Hindus in Calcutta had learned from the English 
tho habit of making wills. It caunot be denied by any one who has practised as 
a lawyer, or had to administer the law, in the Presidency towns, that Hindus 
in the making of wills have, as I have already stated, learned much from tho 
example of Englishmen, but 1 do not understand Markby, J. to mean that tho 
real origin of the Hindu will is necessarily traceable to tlic example of Europeans. 
He says : “ The usage (of making wills) in Calcutta is not a Hindu usage but 
an English usage adopted by Hindus. Not that oven in Calcutta, have 1 any 
reason to suppose, t||at such wills as are now under consideration are common. 
I believe that they are of very recent origin and probably owe their existence 
to some discussions which have taken place in tin's Court and in the Privy 
Council which have been misunderstood. That they will become common 
if tho testamentary capacity is affirmed to that extent 1 think not unlikely. 1 ' 
That in 1868 it shoul^ have been found that Hindu wills were still rare, 
or that the more corn plicated Hindu wills showed evident signs of having 
borrowed English forms or usages, does not greatly assist the solution of the 
question of the origin of Hindu wills. In the opinion of Mr. Justice A. G. 
Macplicrson the .custom of making wills prevailed among Hindus quite in- 
dependently of any decisions of the Qourta, or any intervention of English 
lawyers.* It appears too that Hindu wills were recognised at Pondicherry by 
the .French from tho commencement of French rule in that settlement. 5 

The earliest known existing Hindu will is that of one O midland. Tfc is 
dated 1758.* The first reported case in which a Hindu will was recognised by 
the English Courts was that of Mnnnvolall v. Gopee l)utt , 6 decided in 1786. The 
next case is that Russick Itall Dutt v. Choifun Churn Duit decided in 1789. In 

1 2 B. L. R.» (O. C. I.), 11. 

* Kris hnaramani Dasi v. Ananda Krishna Bom J, 4 13. L. R , 0» C«. p. 288. 

■ Montriou’s Hindu Will, lv. 

• Tho Will is set out in Montriou’i Hindu Will, p. 0. 

* Montriou, H. L.Caa., p. 290. 

• Montriou, H. L. Gas., p. 304. 
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that cftwo the testator, who was possessed of both ancestral and self-acquired pro* 
perty, devised the whole of his property to his two younger sous to the exelusion 
of tlio two elder sons, one of whom contested the will, which was, however, after 
reference to the pundits, declared to be valid. The case of tlio Nadiya Rajah which 
waH decided in 1792 1 * * 4 * has been treated by Mr. Colebroke and others as an autho- 
rity that a Hindu father has power to make an actual disposition of property by 
will, even contrary to the injunctions of the law', fiut the instrument which 
the Court had to consider in that case was not a will but a deed of gift accom- 
panied by actual delivery of possession. This appears to be clear from the docu- 
ment itself and by the steps taken by the Rajah to give it full effect.* The next 
cases wore those of Vial Chtiud Ad die v. Kvwory Daxwi* and Gope Malum l)cb 
v. Sire lUijnistnu Deb* decided in 17D1 and 1800 respectively. In the latter 
case the testator, who had a natural bom son and an adopted son adopted 
before the birth of the other, bequeathed an ancestral taluq to the adopted son 
and his four brothers, thus excluding his natural horn son from all interest, 
liis right to do so was not questioned by cither party to the suit. The decree 
therefore recognised the right of a Hindu to dispose by will of all manner 
of property. 6 In 1808 tlio will of Nemy Churn Mu Hick was am tested in the 
Supremo Court and the decree “ declared that by the Law Nomy Churn 

Mullick deceased might and could dispose by will of all his property as 
well moveable ns immoveable and as well ancestral as otherwise.” 6 There was 
an appeal to the King in (,'onncil and the decree was atiirmed, tlio validity of 
the will uot being, however, questioned on the appeal. 7 * The brother of Nomy 
l Mi urn Mnllick died possessed of a very large property, aq^cstral and self-acquired, 
immoveable ami moveable, and although ho left a will by which ho almost 
complete!) disinherited his son, the ease was not brought into Court, the 
disinherited son apparently being satisfied that any attempt to act asido his 
father’s will, must fail.* 

In ISO!) two eases were heard by, the Supremo Court in which the wills 
of Solmrun Rysnek and Muduu Moliun Bysack w'ere contested 9 and after a 
protracted litigation a final decree was made by the Privy Council in 1825. 

1 £«hflmchHii<! ton v. Kslutrchund ton, 1 Select Rep. 2. 

* See Siromawi’s Commentary on Hindu Law, pp. 198, 199. 

* Montriou, U. L. Cases, p. 371. 

4 Ibid, p. 38L 

* See F. Maca., 35U, 7. 

* F. Macn., p. 840 ; Montriou’s Hiudn Will, p. 83. See Breenarain v. Lullutnarain Rai , 2 
Select Rep., p. 29. 

* 1 Knapp. 145. See Montriou’s U. L. Cases, p, 476, 

* F. Macn., p. 350. The will is set out in Montrion’s Hindu Will, p. 112. 

* The wills arc set out in Moutrion's Hindu Will, pp. 92—97. 
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The main question on appeal >vas as to the extent. of power or control of a Hindu 
widow over the moveable or immoveable property of her doccoased husband. 1 * * 4 * * 

In 1812, in a case referred by the Suddcr Court of Bengal, the pundits, who 
were consulted, gave their opinion that although there were no texts in which 
the case of a bequest was expressly meritorious, yet the same rule applied to 
bequests as to gifts, and that every person who hud authority while in health 
to transfer property to another had the same authority to bequeath it..* 

Finally, in 1881, upon a reference made by the Judges of the Supreme Court 
who had differed in opinion, the Suddcr Court returned a certificate in which they 
said that in the province of Bengal a Hindu who has sons, can without the consent 
of his sons “by will prevent, alter or affect their succession to such (immoveable 
ancestral) property.” 8 From that timo it may bo taken as beyond dispute that 
in Bengal a man who is absolute owner of property might dispose of it by will 
as he pleased, whether it were ancestral or uot.* 

I have already referred to Regulations XT of 1798, XXX VTT of 1798 and 
V of 1799 to show that the existence of wills of Hindus had long been re- 
cognised in Bengal by the legislature.* 

In the Madras Presidency the validity of Hindu wills was not fully recog- 
nised till some wh ablator. The first reported case in Madras appears to bo that 
of Verapermall Pillay v. Narrain Fillay , decided in 1801 in the Recorder's Court,® 
but there the question as to the competency of a Hindu to make a testamentary 
disposition of his property was not touched upon at the hearing, the will in that 
case being treated by all parties for the purposes of the suit as a direction in 
writing to adopt. Sir Thomas Strange, who was then Recorder, speaks of a 
disposition by will as being unknown to the Hindu, and not to be defended 
in the Courts. We have seen, however, that in the Mayor’s Court and afterwards 
in the Recorder’s Court a practice, as in Bengal, had already sprung up of grant- 
ing probates of will in case of Hindus, but that this practice was discontinued by 
the Supremo Court, 7 In 1812 the qpestiou as to the validity of a will by a 
Hindu was raised in an equity suit, Tho Comt doubted whether a Hindu could 
make a will at all, but was of opinion that he could not do so in tho case of undi- 
vided property. The bill was accordingly dismissed, but a ro-liearing was after- 
wards allowed in order to see whether it might not bo sustainable to the extent 
of the testator’s share, or with regard to such portion of it as had been acquired 

1 Montrioa’e Hindu Will, p. 104. 

• Sreenarain Rni v. Bhya Jha , 2 Select Rep., New E<ln. 29, p. 87. 

• Dos D. Juggomohun Roy v. 8 . Af. Neemoo Do**ee, Morton’s Decisions, p. 90. 

4 Nayalutchmee Ummal v. Oopoo Nadaraja C hetty, G M. I. A., p. 344 per Lord Kingsdown. 

• See supra, pp. 7 — 9. 

• Mad. Notes of oasea, p. 78. 

• I Str. H, L., 267. 
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by himself, but the opinion of the Court was not finally taken upon that 0101*6 
restricted view of the subject. 1 

While Sir Thomas Strange Hat in the Supremo Court, ho has told us, the 
validity of a Hindu will in Madras had not boon decided in that Coart, 8 but 
shortly after his retirement a case occurred in jvliieh a will in respect of self- 
acquired property was held to bo valid. 8 In upholding the particular bequests 
in the will the Court appeared to have proceeded by analogy to what they 
considered to be the Hindu law regulating’ gifts inter vivos . Since that case it 
does not appear to have been doubted that a Hindu in the Madras Presidency 
might dispose of property by will. 4 Jt was apparently the only case in the 
Supreme Court upon the question of the extent to which the power of the 
disposal by will could be exercised.* The question, however, was considered 
from time to time in the S udder Court. In a case referred to in the report of 
the ease of Vail inti ijo (jam v. Parhchr as having boon instituted in 1823 6 it "was 
held, with respect to ancestral property, that a Hindu was not competent to 
dispose of the whole or such property so as to deprive an elder brother of his 
regular legal succession, and in another case, instituted in the following y oar 
tuid referred to in the same report , the Court expressed an opinion that a 
man is authorized to dispose of no property by will, which nyder the same law 
ho could not have alienated during his lifetime by any other instrument. In 
iu> casfe, however, before the 8 udder Court was the question of the extent of 
validity of Hindu wills actually determined. 

In 1829, Regulation V (Mad.) of that year was passed repealing b. XVI, 
rl 2 of Regulation 111 of 1802 no far as it applied to JEJ^mlus. 7 It recited that 
wills arc instruments unknown and have been made so as to he repugnant 
to the Hindu law, according to the authorities within the several provinces of 
the Madras Government, ami by s. 4 it directed that wills left by Hindus should 
have uo legal force whatever, except so far as their contents might bo in con- 
formity with the provisions of the Ilicdu Law according to the authorities 
prevalent in the respective provinces in the Madias Presidency. The Court 
seems to have considered that the effect of the Regulation was to make wills 
wholly inoperative, for in a case* referred to in argument before the Privy 

• 1 Str. 207-8. See 2 Str. 417—225, 435, 437, 439, 441, 452. 

• 1 Str. 208. 

• See r. Kurainwami Chetti v. P. Annin Ghelta Chetti, I Mad. U. C. K., p. 330} l Str., 

269, 

4 See VaUinayiigam v, Pachche, 1 Mod. H. 0. R., p. 336. 

• ibid. 

• Ibid, p. 336. 

9 See *upra, p. 9. 

9 Decisions, Suddrr Adalat, Mad , p. 27. 
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Council in the case of Nagalutchmee Ummnl v. Gopoo Nadaraja Chatty' it was 
held that a will devising ancestral property was a nullity. 

The case of Nagalutchmee Ummal v. Gopoo Nadaraja Chetty was decided by 
the Suddcr Court in 1851. There too it was argued before the Suddcr Court 
that the effect of Reg, V of J829 was to make the will and codicil altogether 
void. The suit was by the widow to recover her husband’s estate which was 
both ancestral and self -acquired. She claimed it as heir upon the ground, 
amongst others, that her late husband was wholely incompetent to dispose of 
the property by will. The defendants insisted that the widow's title as heir-at- 
law was displaced by the will and codicil by which they had been appointed 
executors and managers. Thu will after making provision for tlie main tenanco 
and rosidence of the testator’s w r ife and daughters and certain other female rela- 
tives and giving certain bequests, gave the rest of the property to various religi- 
ous and charitable institutions. It also provided that if the wife, who was then 
preguunt, were delivered of a son, the estate should revert to him on his coming 
of age, hut if a daughter were born, the same provision was to bn made for her 
as for his other daughters. The testator had left, no male issue, and his widow 
was delivered of a girl. The will was found to have been duly executed, but tho 
widow set up a verbi^ power from her husband to adopt a son, of which, however, 
no mention was made either in the will or codicil. 

Before finally deciding the suit the Judges consulted tlio pundits of the 
Suddcr Court as to whether the will was valid, and 2ndly, whether assuming 
that the deceased had given his wife verbal instructions to adopt a son in the 
event of her bearing a ^.lighter, her compliance u »'th the instructions would 
operato to invalidate the will. T4e following answer was given by the pundits : 
“ The will referred to in the question is valid under Hindu Law, the testator 
having thereby bequeathed a portion of hiH estate for the maintenance) of his 
wife and other members of his family whom he was bound to protect, and directed 
the remainder to be appropriated to chaai table purposes in the event of his wife 
who was then pregnant not being delivered of a son. If the testator had really 
given his wife verbal instructions to adopt a son in the event of her not bearing 
male issue her compliance with those instructions would invalidate the will 
according to Hindu Law, it being incompetent for the testator, who authorized 
the adoption of a son, to alienate the whole of his estate and thereby injure 
the means of maintenance of his would-be heir.” The Chief Judge found against 
the power of adoption and decided in favour of the will. On appeal the Sudder 
Court affirmed his decision. In their judgment they say: w The Court have 
referred to all the authorities quoted by the appellant in support of this position 
(that the will was illegal because the widow was the person to whom the 
law gives the estate) and found that although the opinions regarding wills of 

6 M. I. A., p. 386. 
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Hindus generally are conflicting, yet the majority of them are against the 
argument of the appellant. It is unnecessary to cite all the opinions given on 
the subject, and the Court will content itself by referring to the case of 
Ramtoonoo Mullick v. Ramgopal Mullick (1 Morley’s Dig., p. 39, No. 3) in which 
it was held that a Hindu might and could dispoge by will of all his property, 
moveable and immoveable, and as well ancestral as otherwise, and this decision 
was affirmed on appeal by the Privy Council. 

44 Questions, however, regarding the legality of the will now under dis- 
cussion were referred to the law officers of tho Court to whom the legislature 
have assigned the duty of declaring tho law in such matters, and they distinctly 
stated thoir opinion that it is a valid and good instrument. The argument there- 
fore of the appellant that it is not recognizable under the provisions of Reg. 
V of 1829 cannot be sustained.” 

The case was afterwards fully argued before the Privy Council and the 
decision of the Sudder Court was affirmed. Tho Privy Council, however, did not 
express any opinion upon tho general question as to the right to dispose by 
will being co-oxtensivo with the right of disposal by act inter vivos . In 
their judgment thoir Lordships said 1 : — 44 It must be allowed that in tho 
ancient Hindu law, as it was understood through tho wholo # of Hindostan, testa- 
mentary instruments, iu the sense affixed by English lawyers to that expression, 
were unknown ; and it is stated by a writer of authority (Sir Thomas Strange) 
that tho Hindu languago has no terms to express what we mean by a will. 
But it does not necessarily follow, that what in effect, though not in form, are 
tostamontary instruments, which are only to come jj^to operation and affect 
property after the death of the maker of the instrument, were equally unknown. 
However this may be, tho Btrictncss of the ancient law has long since been 
relaxed, and throughout Bengal a man who is the absolute owner of property 
may now dispose of it by will as he pleases, whether it be ancestral or not. 
This point was resolved several years ago by the concurrence of all the Judicial 
authorities in Calcutta, as well of the Supreme as of the Sudder Court.* No 
doubt the law of Madras differs in some respects, and amongst others, with 
respect to wills, from that of Bengal. But even in Madras it is settled that 
a will of property, not ancestral, may be good ; a decision to this effect has been 
reoognised and acted upon by the Judicial Committee,* and indeed, the rule of 
law to that extent is not disputed in this case. 

If, then, the will does not affect ancestral property, it must be, not because 
an owner of property by the Madras law cannot make a will, but because by 

, * Kagalatchmee Ummal v. Qopoo Ketdraja Chstty, 6 Moore, I. A., pp. 344—346. 

8 See Juggomohun Roy v. B. M. Ktmoo Dosne, Morton, 30* 

8 Malrau v. OhaUk any, 2 Moore’s, I. A., 54. 
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some peculiarity of ancestral property, it is withdrawn from the testamentary 
power. * 

It was very ingeniously argued by the respondents’ Counsel, that in all 
cases where a man is able to dispose of his property by act inter vivos, he may 
do so by will; that he cannot f do so when he has a son, because the son, im- 
mediately on his birth, becomes coparcener with the father ; that the objection 
to bequeathing ancestral property is founded on the Hindu notion of an un- 
divided family ; but that when there are no males in the family, the liberty of 
bequeathing is unlimited. 

It is not necessary for their Lordships to lay down so broad a proposition ; 
they think it safer to confine themselves to the particular case before them. 
Under the circumstances of tho testator’s family, when he made his will and 
codicil, and having regard to tho instruments themselves, the Pundits, to 
whom this question was properly reforred by tho Court — the Pundits of tho 
S udder Dewawny Adawlnt, have declared their opinion, that these instruments 
are sufficient to dispose of ancestral estate ; that opinion has been affirmed by 
two Judges successively, of whom it is but justice to say that they appeal 1 to 
have examined the subject very carefully, and, after much consideration, to 
have pronounced veqy Satisfactory judgments, though in one or two incidental 
observations which have fallen from them, their Lordships may not entirely 
concur,” 

In the case of Vallinayagam Filial v. Pachche 1 which was decided in 1863 by 
the Supreme Court at Madras all the previous authorities “wore discussed. From 
the judgment it would^appoar that tho Sudder Court in more than one case 
refused to follow not only their own decision in 1851 in the case of Nagalutchunee 
Urnmal v. Oopoo Nadaraja Chetti , but tho decision of the Privy Council in 1856 
affirming it. In one of the cases decided in 1861, which was said to be exactly 
similar to that of Nagahitchmee v. Oopoo Nadaraja Ghetto it appeared that their 
sole ground was the retractation by the pundits of their former opinion. The fol- 
lowing is reported to have been their judgment. “ We reject this, appeal. The 
Privy Council go wholly upon the opinion of the pundits which they (tho pundits) 
have since retracted on the difference being pointed out to them between aliena- 
tion in the party’s lifetime and testamentary disposition by will to take effect 
after death.” In the case# however, of ValUnayagam Pillai v. Pachche* the Court 
again established the right of a Hindu according to the Hindu Law prevailing in 
Madras to make a will disposing of his property after death, whether the pro* 
perty be ancestral or self-acquired, and the power, it was of opinion, was co-exten- 
sive with the independent right of alienation inter vivos. “ It is not necessary ” 
said Scotland, C. J. by whom the judgment of the Court was delivered u for us to 

1 1 Mad., H. 0. R., p. 826. "1 Mad., H. C. &, 826. 

a See the note of the case at p. 88. 
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consider and lay down any general rule as to how far, or under what circum- 
stances the law gives to a Hindu the power of disposal by will. But we may 
observe that now that the legal right to make a will is settled, there seems 
to be nothing in principle or reason opposed to the exercise of the power being 
allowed co-extensively (as stated in some caseg and forcibly urged in Nagalut - 
chm.ee Ummal v. Qopoo Nadaraja Chetti) with the independent right of gift 
or other disposal by act inter vivos which, by law or established usage or custom 
having the force of law, a Hindu now possesses in Madras. To this extent the 
power of disposition, can reasonably be considered to bo in conformity with the 
respective proprietary rights of the possessors of property and of hen's and 
coparceners as provided and secured by the provisions of the Hindu law.” 

As to the Bombay Presidency it is more difficult to say when testamentary 
power was first judicially recognised. Sir Thomas Strange in his treatise on 
Hindu Law, published in 18110, set out an opinion of a pundit of the Recorder’s 
Court at Bombay with reference to the competency of a Hindu to disposo 
of the property by will in case of either undivided or divided proporty. 
The pundit’s answer was as follows: “There is no mention of wills in 
our shasters : therefore they ought not to be made. If it be said that it 
iH lawful for a father to divide his property during hi^ life, that is true : 
but then it cannot be agreeably to the shasti : he cannot divide it according 
to his pleasure; and if ho does his partition will bo liable to be corrected: 
so that the shastor is the only rule. An undivided family having no power 
individually but collectively, no membor can, without the concurrence of all, 
express or implied, dispose of anything. Where a ^vision has taken place, 
and the family of the individual is sufficiently provided for, an alienation is 
competent, but not even then of the immoveablo property. The deceased member 
of an undivided family having no son, his share of the joint property does not 
descend to his widow, but survives to the brothel's or other co-heirs. Thus I have 
written what is the pi*ftctioo of the country.” 1 In 1808 in the case of Deo Bae 
v. Wan Bae* the shaBtreos declared a will by which the testator devised away his 
property to the exclusion of his wife and daughters, except for maintenance, to 
be invalid. In the following year the Court considered a will by which the 
testatrix made over property to a total stranger to be contrary to the shasters 
and therefore illegal.* 

In 1816 where a widow sought to recover her late husband’s property, 
the widow and son of her late husband’s brother Bet up a will in favour 
of the nephew, but charged with the maintenance of the plaintiff. On the 

» 2 Str. 449. That wills are to bo found in the records of tho Bombay Zillah Courts 
bet neon 1808 and 1890 appears from numerous oases in BorrodaUe’s reports. 

* 1 Borr. 20. 

9 Ohooneelal v. Jussoo IfuU Deveedas, 1 Borr., 60. Boo Dhoolvbh Bhaee v. Jeeves, Ibid, p. 70. 
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plaintiff's behalf it was urged that no one was entitled to the property but 
herself daring her life, her husband and his brother being separate. The 
pundits being consulted by the Zillah Judge as to the effect of such a will upon 
the right of the widow, assuming there had been the alleged separation, answer- 
ed that the will was not valid. 1 * * 4 * The pundits, in another ease in 1810, had 
been consulted as to the valiefity of a will by which the testator, who left 
a widow as his sole heirf assigned a sum for defraying his obsequies, and 
the effect of their answer, which was rather obscure, was, that the rights of the 
lawful heir might be affirmed, but could not be set aside by a will.* In 1819 
the Sudder Court affirmed the decision of the lower Court which had held 
that under Hindu law the consent of an heir to the willing away of property 
was necessary. 8 

In the case of Narottam Jugjivan v. Narsandas Harikisandas * tho District 
Judge had held that a Hindu in the mofussil could not dispose of his property, 
and this apparently whether it was self-acquired or otherwise. On appeal 
to the High Court at Bombay, Westropp, J. stated wliat had boon the practice 
of the Supremo Court and of tlic High Court on its Original Side as to the 
recognition of wills in the Bombay Presidency. He said : “ In the Supreme 
Court, where the right of a Hindu to make a will has boon always recognised, 
I have never known it to bo argued or held, that his testamentary power is 
coextensive with that of an Englishman. The will of a Hindu, it has been 
decided by the Privy Council, must be regulated by the Hindu Law. 6 It has 
been of ton ruled in tho Supreme Court, that he may dispose, by will, of property 
wholly acquired by his own exertions, and also of separate property acquired by 
partition of family property, or by tho non-existence, or if any did ever exist, 
the extinction of co-parceners, (if the members of an undivedod Hindu family 
may be so designated,) or joint tenants ; and no distinction, of which I am 
aware, has ever been there taken between it and self-acquirod property, either 
in point of descent or of alienability^ On the other hand, it has been often 
held there, also, that he cannot dispose, by will of undivided family property, or 
any share therein, so long as that shore remains unsevered from the family 
stock." 

The cose from the judgment in which 1 havo just quoted was decided in 
1866. 

In Burmah, the instances in which Burmans have made wills arc not 

1 Cholab v. Phool, 1 Borr., 178. 

* Oungaram Wi&wwnath v. Tappee Bate, 1 Borr., 412. 

* Hwreeumlubh Qungaram v. Keshoivram dheowdaa, 2 Borr., 7. Seo Man Bate v. Krishna 
Bode, 8 Borr. 141. 

4 8 Bom. H. C. B., A. C. 0. 

* See 8 Moo. I. A. <*6. 
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numerous, and it is at least doubtful whether such wills are valid. 1 * * In the 
statement of Objects and Reasons to the Testamentary Bill, which was introduced 
in 1381 and to which reference has already been made, it was Baid that the local 
Government had remarked that “ the Burmese of the larger towns are in the 
habit of making wills. They are very ready to adopt the practices of ad- 
vanced civilisation where they recognise their advantages, and they are quick to 
discover the merits of any particular custom* In 9 the course of the rapid 
progress which their country is making, they have easily perceived the benefits 
of a power of regulating the devolution of property by will, and a genuine 
want for this power has in consequence grown up.” But it was also stated that 
the Recorder of Rangoon and the Judicial Commissioner sitting together as 
a Special Court had decided that a Buddhist liod no power to make a will. 

In 1882 the local Government, in forwarding the opinions upon the Bill 
which had been collected in Burmah, remarked that, although the views sot forth 
were diverse and conflicting, “on the whole tlio Chief Commissioner gathers 
that there is a strong and general opinion against any considerable extension 
of the power of testamentary disposition.” In a note dated tlio 30th Nov. 1881, 
Mr. Egorton Allen, the then Government Advocate, endeavoured to trace the 
history of wills in British Burma. He stated that the earljpst Buddhist will of 
which probate had been granted was made in 1864 ; that in 1865 the then 
Chief Commissioner, on being asked his opinion as to the expediency of extending 
to Buddhists such part of the Indian Succession Act as relates to testamentary 
succession, had stated that he considered that no part of that Act should be 
extended to Burmeso Buddhists, as the Buddhist law did not allow the making 
of any will, the terms of which might bo at variance with the law of inheritance ; 
that between the years 1868 and 1875 a power of testation seemed to have been 
exercised by Burmese Buddhists with the approbation of the Courts, as appears 
from the fact that probate was granted of their wills, the only question raised 
being, by what Courts, and under w^at law, probate should be granted. He 
referred to tlio cases of Kokya Dyne* and In the goods of FaJcerooddeen Adam Shaw* 
The latter case decided that District Judges had the power to grant probate. 

Ho went on to state that in 1875 the then Judicial Commissioner had in the 
ease of Nga Tsan Yoon v. Nga Myat Thin* doubted the power of a Buddhist 
to make a will which would cause the devolution of property contrary to the 
law of inheritance, and in the same year the officiating Judicial Commissioner 
upheld the finding of a lower Court that a Burmese women had no power to 
dispose of property by will as she pleased;* that in 1878 the Special Court 

1 Bee pp. 6, 7, wpra. 4 Sandford's Balings, p. 45. 

• 2 B. L. K. Ap. 79. 4 Ma Th #* v. Ifa Noo t Christopher's Balings, p. 91. 

• 11 W. B. t 413. ^ * 
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decided that probate of a Buddhist will might be granted by the Recorder’s 
Court but not by a District Court, thereby reoognising by implication, as the 
point was not actually raised, that a Bnrmeeso Buddhist had some power of 
testation: 1 that in June 1880 the special Court held that a Buddhist could not 
dispose of his property by will.* 

The Hindu Wills Act applies to Buddhists within certain territories only, 
but s. 155 of the Probate* and Administration Act, Y of 1881 which enacts 
that “all grants of probate of the will or letters of administration to tlio 
estate of any deceased Hindu, Mahomodan or Buddhist, or any person exempted 
under s. 332 of the Indian Succession Act 1865 which before this Act conies into 
force, have been made in British Burma, 8 shall, whenever such grant would 
have been lawful if this Act had been in force, be deemed to have been made 
in accordance with law,” was intended to remove all doubt as to the validity of 
grants of probate and administration made in British Burmah 4 

The earliest reported cases in which it was held that Hindus in the North- 
Western Provinces had power to make testamentary dispositions in the nature 
of wills were decided, as we have seen, by the Privy Council in 1846 and 1862 
respectively. 6 

I have already Referred to the recognition by tho Courts of the wills of 
Hindus in the the Punjab and Oudh. 6 

In 1862 tho Judicial Committee of the Privy Council in speaking of tho 
practice of making wills among tho Hindus in India, declared generally that 
it might bo taken that, whatever might have previously been considered tlio 
state of Hindu law as Jo the testamentary power over their property, it had 
been long recognised and must now be considered as completely established. 7 

1 Uoung Hpo Khin v. Makyin , Christopher's Balings, p. 118. 

• Ma Bwin ▼, Ma Tin , Christopher's Balings, p. 155. 

• See Act XX of 1886. 

4 See Statement of Objects and Seasons, dated the 10th May, 1879. 

4 Rewun Persad v. Radha Beeby, 4 M. I. A., 187 ; Nana Narain Rao v. Hwrree Punth Bhao , 
9 M., J. A., 96. 

• See p. 9, supra, 

1 See Soorjeemoney Dosses v. Denobundhoo KulHcfc, 9 M. 1. A., 128, p. 135. 
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LECTURE III. 

TESTAMENTARY POWER A&ONG HINDUS. 

Extent of testamentary power — Property which may bo devised in Bengal — in Madras — 
under Mitakshara — Course of decisions on the subject in Madras — Bombay deoisions — 
Testamentary powers of females — Stridhan — Statutory powers of devise — Bights of son in 
womb— Result of cases as to property which may be deviBed — Limits of testamentary 
power of Hindus — History of coses on the subject “—Whether regulated by policy of 
law— Limited ouly by Hindu Law — Ooherdhnn It y sack v. 8hamchand By sack — Law of wills 
virtually law of Sucoussi on— Executory boquests — Tagore v. Tagore — Questions raised m 
that oaao — Decision upon tho questions raised — Estates which may bo created— Estates 
tail— Persons capable of taking under a devise— Importance of Tagore case — Recognition 
of trusts by Hindu law — Perpetuities — Exception to rule as to perpotuitioB — Gifts in 
fuvour of idol*! and religious endowments — Colonrable dedications in favour of idols — Trusts 
in favour of idols — Trusts for maintenance — Trusts for accumulation — Repugnant condi- 
tions — Restraint on alienation — Devise to persons nnborn — Wills of Hindu females— 
Testamentary power of Hindu widow over accumulations of husband’s estate — Hindu 
law, no formalities required under — Minor inuapablo of makingfcwill — Nuncupative wills 
under llindn law — Signature or attestation not necessary under Hindu law — Revocation 
under Hindu law— Principles of construction applied to Hindu wills— Powers of executors 
under Hindu law. 

The power to make a testamentary disposition having been settled in the 
maimer described in tlio last Lecture it remains to dig^usB the question as to 
the extent to which that power has been held by the Courts to be sanctioned 
by the Hindu law applicable in different parts of India. This question may 
bo divided into two branches, lstly, as to the nature of the property which may 
bo dealt with, and *2ndly, as to the limits placed upon the disposing power in 
respoct of the persons to whom property may bo given, and in respect of the 
estates which may he created. 

According to the Bengal School of law there is no distinction as to the 
right of alienation by sale, gift, will or otherwise between ancestral and self- 
acquired property, 1 whether moveable or immoveable.* Upon this point Lord 
Kingsdown speaking in 1856 said : “ The strictness of the ancient law has long 
boon relaxed and throughout Bengal a man who is the absolute bwner of 
property may now dispose of it by will as he pleases whether it be ancestral or 
not. This point was resolved several years ago by the concurrence of all the 

Judicial authorities in Calcutta, as well of the Supreme Court.* No doubt the 

1 See Tagore v. Tagore , 4 B, L. R. 0. 0. p. 169, Ibid . 9 B. L. &. 896, Per Willcs, J. 

* Bamtonoo Mullick v. BamgopaX Mullick , 1 Kn. 245, Montr. H. L. Oases, 440. 

* Bee Juggomohon Boy v. 8. if. Neemoo Do*w t Morton’s Rep. 90. 
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law of Madras differs in some respects, and amongst others, with respect to 
wills, from that of Bengal. But even in Madras it is settled that a will of 
property not ancestral may be good. A decision to this effect has been recog- 
nised and acted upon by the Judicial Committee 1 * * and indeed the rule of law to 
that extent is not disputed in this case.”* 

Under the Mitakshara school of law there is a difference between the power 
of alienation inter vivos tn respect of property which is self -acquired and in 
respect of ancestral or joint property. According to the rules prevailing in 
that school so long as the family remains joint and separation has not boon 
effected cither by partition or by agreement, every son who is born becomes 
upon his birth entitled to an interest in the undivided ancestral property, and 
no sharer, whether father or son can before partition, without the assent of all 
the co-sharors, determine the joint character of the property by alienating 
his share. 8 It follows, therefore, that so long as the family remains undivided no 
member can make a valid testamentary disposition, under Mitakshara law, of 
any portion of the joint property to take effect after his death. 4 * * 

In the case of Nagalutchmee Ummal v. Oopoo Naderaja C hefty * which was 
decided in 1856 by the Privy Council on appeal from the Madras Sudder 
Court, the testator^by his will purported to dispose of both moveable and im- 
moveable property which was partly acquired and partly ancestral. After point- 
ing out that throughout Bengal a man, who was absolute owner of property whe- 
ther ancestral or not, might dispose of it as he pleased by will, Lord Kingsdown 
stated that it had already been laid down as a rule of law that in Madras a will 
in respect of property, which may not be ancestral, was good. With regard to 
ancestral property, he said that if such proporty could not be disposed of by will 
it would be because by some peculiarity of ancestral property it was with- 
drawn from the testamentary power. It had been argued that in all cases 
whore a man is able to dispose of his property by act inter vivos ho might 
do so by will; that he could not do* so when he has a son, because the son 
imme diately on his birth becomes coparcener with his father; that the ob- 
jection to bequeathing ancestral property was founded in the Hindu notion of 
an undivided family, but that when there were no males in the family the liberty 
of bequeathing was unlimited. The Judicial Committee, however, declined to lay 
down propositions so broad, but, having regard to the circumstances that the testa- 
tor in the particular case before them died without male issue, kinsman or oopar- 

1 Mulrcm Lachm&a v. Ohalekany , 2 Moore I. A 64. 

1 Nagalutchmee Ummal v. Oopoo Nadaraja Ghetty, 6 M. I. A. p. 344. Bee Tagore v. Tagore , 

9 B. L. B* p. 896, per Willes, J. 

4 See Sadabart Bahu v. Footbath Kooer, 8 B. L. B., F. B., p. 44. 

4 See 8adanwad v. BonomaXee, 1 Marsh. 817, p. 620. 

» 6 M. I.A. 8G9, p 846. " 
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Conor, and that ho had made provision for the maintenance of the female relations, 
they held that under the law prevailing in Madras, the will was valid in respect 
of ancestral as well as of acquired estate. It appears, therofore, that the Judicial 
Gommittoe disposed of the appeal without expressing any opinion upon the gene- 
ral question as to the right of disposition by will being co-extensive with the 
right of disposal by act inter vivos. This question was raised and discussed at 
considerable length by the Madras High Court in 1863, ft 1 the case of Vallinayagam 
Pillai v. Pachche In the meantime, however, the Madras Sudder Court seems 
to have disregarded its own decision which was affirmed in the caso of Naga- 
tichmoe Uinmal v. Gopoo Nadwraja Ohetty . 

In the case of Vattinagam. Pillai v. Pachche the Court considered that accord- 
ing to the law in Madras the testamentary power of a Hindu might be taken as 
being co-extensive with his independent right of alienation inter vivos. In deliver- 
ing the jugdment of the Court, Scotland, C. J., expressly guarded himself from 
laying down any general rule as to how far, or under wliat circumstances, the law 
gives to a Hindu the power of disposing of property by will. He said : “We may 
observe that now that the legal right to make a will is settled, there seems no- 
thing in principle or reason opposed to the exercise of the power being allowed 
co-oxtonsively (as stated in some of the cases and forcibly urged in Naga - 
lutchmm Ummal v. Gopoo Nadar aja Ghetty 8 ) with the independent right of gift or 
other disposal by act inter vivos , which, by law or established usage or custom 
having force of law, a Hindu now possesses in Madras. To this extent the power of 
disposition can reasonably be considered to be in conformity with the respective 
proprietary rights of the possessor of the property and of heirs and coparceners, 
as provided and secured by the provisions of the Hindu law. 4 The Bombay 
High Court, in the case of Narottam Jugjivan v. Narsandas Harikisandas* 
taking this as a clear authority that at all events in Madras the testamentary 
power of a Hindu was co-extensive with his independent right of alienation, said 
they were unable to suggest any good rqpson why the law in the Mofussil of 
the Presidency of Bombay should be held to be different. Westropp, J. said, 
“ Even the Supreme Court, where the right of a Hindu to make a will has been 
always recognised, 1 have never known it to bo argued or held that his testa- 
mentary power is co-extensive with that of an Englishman. The will of a 
Hindu it has been decided by the Privy Council must be regulated by the 
Hindu law. It has often been ruled in the Supreme Court that he may dispose 
by will of property wholly acquired by his own exertions and also of separate 
property acquired by partition of family property or by the non-existence, or if 
any ever did exist, the extinction of co-parceners (if the members of an un- 

» 1 Had. H. C. R. 826. 4 Ibid., p. 889. 

a 1 Had., H. C. B., 886. * 8 Bobu, H. C. B v 6. 

9 6 H. L A. 808. 
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divided Hindu family may be so designated) or joint tenants ; and no distinction 
of which I am aware has ever been there taken between it and acquired pro- 
perty either in point of descent or of alienability. On the other hand it has 
been often held there also that he cannot dispose by will of undivided family 
property or of any share therein so long as that share remains unsevered from 
the family stock.” In this case the Court held a will in respect of pro- 
perty which was not fouhd to be self-acquired was valid against the title of a 
remote kinsman as the heir of the testator, the remote kinsman not having 
been united in food, worship or estate with the testator and therefore having no 
right of survivorship as a member of an undivided family. It apparently adopt- 
ed the view that what the testator might havo done by an act inter vivos he 
might do by will. In a more recent case, however, decided in 1867, Amould, J. 
considered the question was still open to discussion even in the Bombay Courts, 1 
but it was not necessary for him to express any opinions on the point. “ Whether 
in the case ” he said, “ oven of separate property the right of disposition by will 
is strictly co-extensive among Hindus with the right of alienation inter vivos 
is a point . that may still perhaps bo regarded os open to some question.”* 
Previously to that case, Holloway, J. had in 1866 expressed himself to the effect 
that the doctrine that a man may devise whatever he may give Had never been 
established by judicial decision. 8 In Vitla Button v. Yamenamma* where an 
adopted son sought to set aside a will made by his adoptive father disposing of 
ancestral immoveable property, the Court laid it down that, whereas, in the 
Madras Presidency, a coparoener could not before partition convey away as his 
interest any specific portion of the joint property, he could convey his share, that 
is, his beneficial interest as an undivided coparcener with the incidental right 
of partition. But the Court at the same time held the will in question was in- 
operative because at the moment of the death of the testator the right of 
survivorship was in conflict with the right of devise, and tho title by survivorship 
being the prior title, took precedence, tojbhe exclusion of the title by devise. 8 

This apparently is the view taken by the Bombay Court in Narottcm 
Jugivan v. Nursandas Harikisandas 8 and in later cases.? The same principle 
has been applied in the case of an attempted devise by one of Beveral co- 

1 Ldkshmibai v. Ghmpat Moroba, 4 Bom., H. 0. R , 160 \ on appeal, 5 Bom., H. 0. B., 429. 

* Ibid., p. 168. 

* Tarachand v. Boob Bam, 8 Had., H. 0. B., 60, 65. See Qooroova Button v. Narrain 
Swamy Button, 8 Had., H. 0 B., p. 18. 

* 8 Mad., H. 0. B., 6. 

8 See Qooroova Button v. Narrain Steamy Button, 8 Had., H. 0. B. 18. 

« 8 Bom., H. 0. B., 6, see supra, p. 88. 

v Udaram v. Sitaram v. Ranu Pandvji, 11 Bom, H. 0. B., 76 ; Qungalai v. Ramanna 
8 Boa., H. 0. 66 j Vrandavamdto v. Twmunbai, 12 Bom. H. 0, B. 22, 29 j Lakthmishankar y . 
Vaijnath I. L. B., 6 Bom. 24) Lukshmun Dada Naik v. Chandra Dada Noth, I. L. B. 6 Boa. 46; 
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widows in respect of property to which she was entitled jointly with her 
co- widows . 1 

In the case of Udaram 8 itaram v. Rant* Pandujfi it was held that in tho 
Bombay Presidency while the Bhare of one of the coparceners in a Hindu 
undivided family in ancestral estate might before partition be seized and sold 
in execution of a decree, yet a coparcener conltf not, by simple voluntary gift or 
by devise, alienate his share to a stranger so as to bind his surviving coparceners 
after his decease. 

In 1867 the Privy Council in dealing with the extent of a father's power 
of alienation inter vivos with a view to determine the question of the extent of his 
testamentary power, went on to say, “ It is too late to contend that because the 
ancient treatises make no mention of wills, a Hindu cannot make a testamentary 
disposition of his papers. Decided cases too numerous to be now questioned have 
determined that the testamentary power exists, and may be exercised at least 
within the limits which the law prescribes to alienation by gift inter vivos. Ac • 
oordingly it has been settlod that even in those parts of India which are governed 
by the stricter law of the Mitakshara a Hindu, without male descendants, may 
dispose by will of his separate and self-acquired property, whether moveable or 
immoveable ; and that one having malo descendants may so dispose of self- 
acquired property if moveable, subject, perhaps, to the rest Action that ho cannot 
wholly disinherit any one of such descendants.” 8 Their lordships then referred 
to, without deciding, tho question whether a father could by will make an unequal 
distribution among his sons of immovable property whether acquired or ancestral. 
Tho question, however, was raised again in a recent Bombay case* where a Hindu 
governed by the Mitakshara and who diod possessed of aTarge amount of ancestral 
moveable property having two undivided sons, bequeathed almost the whole of 
it to one of tho sons to the exclusion of the other. Tho Court held that whether 
it were regarded as a gift or ft partition, the devise was inoperative. u It would 
be impossible ” they said “ to hold a gift of the great bulk of the family property 
to one son to tho exclusion of the otter to be a gift prescribed by the texts of 
law, for the texts 6 which we next quote distinctly prohibit Buch an unequal dis- 
tribution.” 

The testamentary power of a Hindu female over her stridhan is commen- 
surate with her power of disposition over it in her lifetime, 6 but a Hindu female 

1 Qurivin Redd* v. Chtmamma, I. L. B,, 7 Mad., 93. See Rindamma v. Tenkataramappa, 
3 Mad., H. G. R.» 268. 

• 11 Bom., H. 0. R., 76. 

9 B e$r Pertab Sahee v. Rojender Pertab flohee, 12 Moore’*, 1. A., 1. 

4 Lukehmtm Dade Natfc v. Chrndra l)ada Mail, I. L, R., 1 Bom. 661. 

4 These texts were Mitak. Ch. I., s. II., paras 1, 6, It. See 1 fltr., H. L. 123. 

• Venkata Rama Rao v. Venkata Sutiya Rao, 1, L. R., 2 Mad., 833 (P, C.) \ Behari Dot 
Svm&yol v. Jucfgo Mo him Gfowain, 2 C. L. R., 422. v 
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has no power to bequeath property which she inherits from lier husband or 
father, or property in which Bhe has only a limited interest. 1 Under s. 46 of 
the Indian Succession Act which has been oxtended to Hindus, it is expressly 
declared that a married woman may dispose by will of any property which she 
can alienate by her own act during her life.* By section 3 of the Hindu Wills 
Act it is now provided that “ nothing herein contained shall authorize a testator 
to bequeath property wliioh he could not have alienated inter vivos” and h. 4 
of the Probate and Administration Act providos that “ nothing horein contained 
shall vost in an executor or administrator any property of a deceased person 
which would otherwise have passed by survivorship to some other person. ” 

According to the law in Madras the right of a son in the womb to ancestral 
property cannot be defeated by will. 3 

The general result of the cases, so for as the property which may bo devised 
is concerned, seems to be that except where, in the case of an undivided family, 
the law of devise conflicts with the law of survivorship, in which caHO the former 
gives way, the right of testamentary disposition among Hindus is co-extensivo 
with the right of alienation, or, as Mr. Mayno 4 puts it, “ whatever property 
is so completely under the control of the testator that he may give it away during 
his lifetime, ho ma| also devise by will.” This result is recognized by the 
Legislature in tho Hindu Wills and the Probate and Administration Acts. 6 

I now pass on to a consideration of the limits which have been placed upon 
the testamentary power of Hindus. 

In an early case in the Supreme Court in Bengal, Colville, C. J., in discussing 
the validity of a disposition which had been made by a Hindu testator expressed 
his opinion that in determining the question wo ought to consult first tho Hindu 
law, but that, if that law were silent, we could not infer, from its mere silence, 
the validity of a testamentary disposition, because, the tostamontary power being 
unknown to the general Hindu law and founded upon local custom recognised 
and sanctioned by judicial decisions was pot to be taken as unlimited, but was 

1 Ibid. Teencowri Chatter jee v. Denonath Banerjee , 3 W. E., 49 j Dhoolubh Bhaee v. Jeevee, 
1 Borr. 75 ; Umroot v. Kulyanda *, Ibid. 314. 

a See Hindu Wills Act, XXI of 1870, s. 2 and the Probate and Administration Act, V of 
1881, s. 149. As to the right of a female to deal by will with accumulations see infra p. 55. 

* Minakshi v. Virappa, I. L. R., 8 Mad., 89. 

4 Hindu Law, p. 380. 

1 See Aot XXI. of 1870, s. 3 and Aob V. of 1881 s. 4. In the Bill introduced in 1881 
into the Legislative Council and to which reference has already boon made, the extent of tho 
testamentary power among Hindus and also Buddhists was thus declared by s. 2. 11 Every 
Hindu and Buddhist may bequeath property in the oases, and to the extent in and to which, he 
may transfer the same \ Provided that when the testator is a member of an undivided family 
and his right to bequeath conflicts at the time of his death with any right of surviving 
members of such family the latter right shall prevail. 
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subject to be controlled by the policy of the general law to which the person ex- 
erciwing it, or the property over which it was exercised, was subject, and that the 
testamentary power was to be regulated by the general policy of the law. 1 
In the case before the Court some of the property web situate at Chinsurali, then 
a Dutch settlement, where the testator was domiciled at the time of his death, 
and accordingly the Court applied the Roman Dutch law as to all the property 
except that which was outside the settlement, and as t?> that the English law was 
resorted to. “ If any law ” it was said “ foreign to Hindus, was to bo invoked in 
this case, that law, ns to all the properties of the testator, the disposition of which 
was to be governed by the law of his domicile, was the Roman Dutch law which 
was shown to have been introduced by the Dutch in the exercise of their sove- 
reign power into Chinsurah (much as the law of England was introduced into 
Calcutta), and that the law of England could be invoked os to ho much only of his 
immoveable property as was situate beyond the limits of the Dutch territories.” 

The view which was put forward in the case of Luckunchnndcr Seal v. 
Karoo n<t mu ttry Posner* that the testamentary power among Hindus was to be 
regulated by the general policy of the law was followed by tho Supremo Court 
in the case of Sonahnt Bysack v. Juyyutsuondree Dos we? On appeal, however, the 
Judicial Committee of the Privy Council observed that the^proper principle to 
be followed with reference to the testamentary power of disposition by Hindus 
was, that the extent of that power must be regulated by the Hindu law* 

In the case of Uohrrdhun Bysack v. Shamchand Bysack h the principles laid 
down in ease of Luckunchnnder Seal v. Konxmamoney Dosset? were discussed at con- 
siderable length by Sir Barnes Peacock. He said, Luckunchuiider Seal v. 
Konxmamoney Dosser, 1 Iloulnois, 211, the Court seem, to treat the power of mak- 
iug a will as unknown to the general Hindu law and to be founded on local 
custom, sanctioned by judicial decisions, and therefore was not to be taken as 
unbounded, but subject to bo controlled by the policy of the general law to which 
the. person exercising it, or the propex^y over which it was exercised, was sub- 
ject. They, therefore, thought it necessary to invoke some foreign law, and as 
to the property situated iu Cliinsurah, at which place the testator had died domi- 
ciled whilst it was a Dutch settlement, they invoked the Dutch law as to all 
property except tho immoveable situate beyond the bounds of the Dutch ter- 
ritories, and as to that property they invoked the English law. As to the former 
property they held that the disposition, though bad according to English law, 

1 Luckunchnnder Seal r. Koroonamovuy Dowee, 1 Boul., 210. 

* 1 Bouluois, 210. 

* 1 M., 1. A., 18. 

* Sonaiun Bi/each v. JugguUoondree Doesee, 8 M., 1. A., p. 85, per Turner, L. J. 

* Uourkr’B Report, p. 282, note. 

* 1 Boul., 210. 



TESTAMENTARY POWER REGELATED BY HINDU LAW. 


43 

because tending to alter in perpetuity the rules of succession, was upon the 
evidence to be deomod valid according to the Roman Dutch law. As to the 
lands situate beyond the limits of the Dntch territories, they say : ‘ It seems 
to us therefore that the testator’s intention was to limit the succession of 
his property as above described, and that that intention was one which ac- 
cording to the rules of English law must fail ; whilst according to the Roman 
Dutch law as proved by the Dutch Jurisconsults it ought to prevail. We have 
not been referred to any rule or authority of Hindu .law which affects the 
question nor have wo ourselves been able to find any. We are therefore of 
necessity driven to some foreign law.’ Notwithstanding the very high respect 
which we entertain for the opinion of the lenrned Judges who decided that case, 
we find ourselves unable to act upon that decision. It appears to us that the 
validity of the will must bo determined according to Hindu law, and according to 
Hindu law alone. If that law contains no rule against perpetuities we must hold 
that a devise is not by that law invalid upon the ground that it tends to create 
a perpetuity. Then why aro we to resort to some foreign law which disallows 
perpetuities ? There is no rule of Hindu law which invalidates a conveyance 
or a gift inter vivos upon the ground of its creating a perpetuity. Then 
why are to sook for ymo foreign law to render void a bequest contained in a 
will of a Hindu and which is valid according to Hindu law. Imagine what a 
system of law wo should have to administer if we were told it was Hindu law 
modified by the policy and principles of English law. If it is contrary to 
policy to allow the Hindu law to prevail to its full extent let that be modified by 
the Legislature and 110^ by the Judges. * # # * It is said 

that the testamentary power of a Hindu is unknown to the Hindu law and is 
founded upon local custom recognised and sanctioned by judicial decisions. But 
these decisions are based upon the assumption that the power is given by Hindu 
law, and although the power is limited to those places in which a particular 
school of Hindu law prevails, and is modified according to the doctrines, it is still 
the Hindu law which we have to administer in the same way the Courts adminis- 
ter the Common law where they hold that lands in Kent descend according to 
custom of gavelkind. If we are to read and give effect to the wills of Hindus, 
according to the light and policy of the English law, the intentions of nearly every 
testator will be frustrated. The Judicial Committee appears to have determined 
the question of perpetuity. That question ^ as raised in a suit brought by J uggut- 
soondreo. Sir J. Colville in his judgement in that case gave effect to the 
rule a gains t perpetuities, but the Privy Council did not expressly refer to 
the question, but reversing the decree, commenced by stating that 1 it is not 
improper to observe, with reference to the testamentary power of disposition of , 
Hindus, that the extent of this power must be regulated by Hindu law.’ ” 

It being authoritatively laid down that the extent of the testamentary power 
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among Hindus must bo regulated by the Hindu law or by principles to be 
deduced from that law, it follows that the law of wills among Hindus is virtually 
an application of the Hindu Law of succession to tostamentary dispositions. 

In Soorjeemony Vosseo v. IHmbnndhm Mullick 1 the Privy Council held that 
a Hindu might bequeath property by way of remainder or by way of executory 
bequeftt upon an event which was to happen at the close of a life in being. It 
is now further settled that he may devise any estate, so long as no one limitation, 
either as regards the person who iB to take or the estate that is to bo taken, 
violates any of the fundamental principles of the Hindu Law. 

Upon this branch of the subject, the most important cases is that of Tagore v. 
Tagore.* There the testator died in 1808, leaving an only son and having made a 
will in the English language, dated the 18th October 1862. By his will, after 
rccitiug that he had already made sufficient provision for his son and that he 
should take nothing by the will, he devised all his property, real and porsonal, to 
trustees, their heirs, executors, administrators, representatives and assigns, as to 
the personal property upon trust, after paying the funeral expenses, debts and 
legacies, to sell and invest the proceeds, and out of the annual income to pay the 
annuities given by the will aud also any of the legacies so far as it would suffice, 
and after payment of the annuities and legacies to pay the surplus unexpended 
unto the person or persons for the time being entitled to the beneficial enjoyment 
of the real property, and after all the annuities and legacies should have fallen in 
and been satisfied, in trust absolutely for the person or persons entitled to the 
beneficial or absolute enjoyment of the real estate, and, as to the real property, 
upon trust, until all debts and legacios had been paid and tenuities fallen in and been 
fully satisfied, out of the issues and profits to pay such, if any, of the legacies and 
of the annuities as the personal estate or income derived therefore should be in- 
adequate to defray, and to pay the residue of the rents, issues and profits unexpended 
to the person or persons for the timo being to whom the real estate is devised for 
the absolute use of such person or persons respectively. The testator then directed 
the trustees to hold the real estate generally for the use and benefit of such 
last mentioned person or persons for the time being, so far as was consistent with 
the trusts and provisions of the will, and farther directed that out of the Jbgt 
annual income the person entitled to the beneficial enjoyment of the real pro* 
perty or of the income or surplus income thereof, should receive Its. 2,500 a month, 
and that the various legacies or annuities should bo paid gradually, and, as found 
possible by, the trustees, out of the balance after the last mentioned payment, and 
so soon as all the legacies and annuities should have fallen in or been paid, then 
in trust forthwith to convey the real estate unto, and to the use of the person 
entitled to the beneficial interest therein, subject to the limitations, provisions 
and directions thereafter contained concerning “ the real estate, so far as the 
6 M., !. a., 83. 1 4 B. L. B., 0. 0., 103 j on appeal 9 B. h. R,, 877« 



THE TAG011E CASE. 


45 


then condition of circumstances would permit, and bo far an such limitations 
or directions oould be introduced into any deed of conveyance or settlement 
without infringing upon, or violating any rule against perpetuities which might 
then be in force and apply to the real estate or the conveyance or settlement 
of it, as last aforesaid, if any such law there be.” 

The limitations referred to were, “subject always to the devise to the 
trustees," as follows : 

1. To the defendant Jotendra Mohun Tagore for life. 

2. To his eldest son, born during the testator’s lifetime for life. 

3. In strict settlement upon the first and other sons of such oldest son suc- 
cessively in tail male. 

4. Similar limitations for life and in tail male upon the other sons of Jotou- 
dra Mohan Tagore, born in the testator’s lifetime and their sons successively. 

5. Limitations in tail male upon the sons of Jotendra Mohan Tagore, bom 
after tho testator’s death. 

6. After the failure or determination of the uses and estates hereinboforo 
limited to (the defendant) Surendra Mohan Tagore for life. 

7. Like limitations for tho sons of Surendra Mohan Tagore, and their sons 
as for the sons of Jq|endra Mohan Tagore. 

8. Like limitations in favour of the sons of Lalit Mohan Tagore who was 
deceased at the date of tho will, and their sons in tail male as for the sons of 
Jotendra Mohan Tagore. 

Tho will expressly and exclusively adopted primogeniture in the male line 
through males, proferrinjthe eldest son and excluding women and their descendants 
and all right of provision or maintenance of cither man or woman. 

Jotendra Mohan Tagore had no son bom during tho lifetime of tho testator. 
Surendra Mohan had a son bora in the lifetime of the testator and alive at the 
time of his death. Lalit Mohan predeceased the testator, but left a grandson by a 
son deceasod during the testator’s lifetime. No provision was made by the will 
for the testator’s son, but provision bad been previously made for him at the 
time of his marriage by a gift of a property yielding Rs. .7000 a year. The 
reason for the exclusion of the son from any benefit under the will was that 
he had become a Christian in 1&51. 1 

The son brought a suit to have the will set aside, except as regarded the pay- 
ment of debts, legacies and annuities directed by the deceased. It was contend- 
ed (1) that the will was void as to ancestral estate, (2) that at all events the 
plaintiff was entitled to reasonable maintenance having regard to the amount 
and Value of the property of the testator ; (3) that tho devise of a life estate to 
Jotendra Mohan Tagore and all the subsequent devises were void, because a 

4 Under AeiXXI of 1850, the change of religion did not affect his right of inheritance or 
of suit. 
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Hindu has no power to devise an estate to trustees for the use of another 
person ; (4) that such devises wore void because a Hindu cannot -by will create 
a qualified or particular estate, but must, if he devise at all, devise what was 
expressed as his “ whole bundle of rights (5) that the estates subsequent to 
the life-cstato to Jotendra Mohan wore void §>r uncertainty, nr because they 
infringed the mle of Jaw against perpetuities. 

As to the first point, it was derided both by ttie Courts in India and by 
the* Privy Council that. in Bengal the legal power of transfer was the same as to 
till property whether ancestral or acquired. 1 The second point was also decided 
against the plaintiff.* The Courts in Tndia were of opinion that in Bengal a 
man might dispose of all his property to the complete disherison of the heir. 
Without determining tho broader question as to whether there was a moral or 
legal obligation on the part of a father to provide a reasonable maintenance 
•for his son, the Privy Council considered it was sufficient to hold that the 
marriage gift previously made by the testator was a reasonable provision for the 
] >1 a in ti ff’s mai 1 1 1 onnu ce . 5 

With reference to the third point the case of Knmara Asima Krishna Del) v. 
Kumara Knmara Krishna 1 kb* was cited as an authority for the position that a 
Hindu could not devise to trustees. In that ease, Peacock, u*r. had said : “ I am 
ilot aware of any rule of the Hindu law by which grants inter vivos or gifts by will 
ill perpetuity arc expressly prohibited, but it appears to me that they are quite 
contrary to tho whole scope and intention of the Himlu law, and that there are 
no means according to that law by which such gifts or grants can be effected. 
The Hindu I jaw so far ns 1 am acquainted with it makcs^io provision for trusts,” 
mid in a subsequent part, of the sanies case, lio said : “ It appears to me that 
putting out of the question the case of religious endowments, the consideration of 
which is wholly umiecssary in the present case, a devise by a Hindu upon trusts 
which would ho void as a condition is void in tho shape of a trust.” In Tagore v. 
Tagore, Peacock, 0. J., explained that, all he laid down, in the case to which I have 
referred, was that, a devise for a purpose which would be void as a condition would 
bo void in tho shape of a trust, adding that in his opinion a Hindu could not 
by the intervention of trustees create any beneficial interest which bo conld not 
create without tho intervention of trustees.'' He accordingly held, as the original 
Court had held, that the devises were not void merely upon the ground that the 
estates wore devised upon trust. 6 The Judicial Committee placed the question as 

1 4 B. L. B., 169, 9 B. L. B., 396. 

• 4 B. L. It., 160, 9 B. L. B., 413. 

• 9 B. L. R., 413. 

• X B. b. It, O. C., 36. 

• 4 B. L. B„ (O. C.), 162, 

• geo JfrfrfaaroMant Dasi v. Anarula Krishna Boss, 4 B. L. R., (0. C.), 261 ; Kumara Asima 
I)*h v. Kumara Kumara Krishna Deb, 2 B. L, R,, (0. C.), 11. 
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to the admissibility of trusts in the case of the estates of Hindus beyond a doubt, 
and pointed out that the distinction between the terms “ legal" and “equitable," 
as applied to estates, represents only the accident of falling under diverse jurisdic- 
tions and not the essential characteristic of a possession in one person for the con- 
venience and benefit of another. 1 41 The anomalous law’’ they said “ which has 
grown up in England of a legal estate which is paramount in one set of Courts 
and an equitable ownership which is paramount in Courts of Equity does not 
exist in and ought not to be introduced into Hindu Law. But it is obvious that 
property, whether movoable or immoveable, must for many purposes bo vested 
more or less absolutely in some person or persons for the benefit of other persons, 
and trusts of various kinds have been recognised and acted upon in India in 
many cases.” 11 

The fourth point, that the devise of the life estate to Jotemlra Mohan Tagore 
was void because the Hindu law recognises only one entire estate in land and 
does not allow of that estate being cut up into smaller and distinct interests in 
the way of life estates, reversions and remainders and so forth, was decided by 
all the Courts, including the Privy Council, against the plaintiff. The Judicial 
Committee said : “ In the absence of any authority for so extraordinary a 
limitation of the rig^t of property as would forbid a present parting with the 
exclusive possession and enjoyment for a time, tboir Lordship entertain no 
doubt that possession and enjoyment may be so dealt with, and that there is no 
objection to a similar interest being given by will.” 

The fifth point, so far as the subsequent estates were concerned, was decided 
in favour of the plaintiff. 

The contention that the devise to Jotcndra Mohan Tagore was bad for 
uncertainty was negatived, the CourtN holding 1 * 3 4 that the will should be read, 
alike according to its words and substance, as giving a life interest subject to 
a charge for payment of logacies and annuities whereby the rents over and 
above Rs. 2,500 per month and the expanse of maintenance were to be applied 
in aid of another fund until the legacies were paid, and that the devise to him 
Was dependent upon the contingency whether he should or should not he living 
when the legacies and annuities should be completely discharged. The sub- 
sequent estates were held to be void, not because they infringed tho law of 
perpetuities, which, as pointed out by Peacock, C. J., was no part of the Hindu 
law, and was therefore inapplicable to the will in question, but because they were 
contrary to the principles of Hindu law, with referoneo to which aloue the 
extent of the testamentary dispositions of Hindus must be regulated.* It was 

1 9 B. h. R-, 402. 

» 0 B. Ti, R., 401. 

k 4 B L. a., O. 6„ 171*9 B. L. R., 406. 

4 4 B. L. B., 167 r 168, 169. See Bltub<m U Deb in v. Ram Krtihore Acharj Chowdry, 10 
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held that the tostator had attempted to create a novel lino of inheritance — an 
estate in tail male in each series of limitations, which was wholly unauthorized 
by the Hindu law. “ Inheritance’* said Willes, J., quoting Domat, “ is a rule laid 
down (or, in case of custom, recognised) by the State, not merely for the benefit 
of individuals but for reasons of public property It follows directly from this 
that a private individual, who attempts by gift or will to make property 
inheritable otherwise than tho law directs, is assuming to legislate, and that the 
gift must fail and the inheritance take place as tho law directs.”* Further on 
Willes, J. thus enunciated the conclusion at which ho had arrived : *' It follows 
that estates of inheritance created by gift or will so far as they are inconsistent 
with the general rules of inheritance are void as such, and that by Hindu law 
no person can succeed thereunder as heir to estates described in the terms which 
in English law would designate estates tail.” 8 

A contention was raised that, if the devisees could not take as heirs in tail or 
heirs of inheritance not recognised by law, they were sufficiently designated to 
take successively by way of gift that which tho will incorrectly assumed to give 
them as heirs, so that they might he regarded as a succession of donees for 
life. Now in Tlongal, we have scon that the legal power of transfer is the same in 
respect of all property whether ancestral or acquired, and a gift of such property 
can only take effect if the doneo is in existenco and capable of takingfrom the donor. 
i4 The donee’s right,” according to tho Dayabhaga, “ to tho thing arises from 
the act of the giver, namely, from his relinquishment in favour of the doneo who 
is a sentient person. 4 Applying that principle to the case of testamentary dis- 
positions, the Privy Council held that a person capal^o of taking under a will 
must bo such a person us could take a gift inter vivos , and therefore must neither 
in fact or in contemplation of law, be in existence at the death of the testator. 
A person according to the general rulo of jurisprudence is said to be in existence 
in contemplation of law if he is in embryo. But the Hindu Law recognises an 
adopted child whether be is adopted in the lifetime of his father or after his death 
under a power given before his death, as actually begotten by the father, and 
accordingly under Hindu law such child must be taken to be in existence in 
contemplation of law. Jotendra Mohun Tagore at the death of the testator 
had no children. If he should subsequently have had children either natural 
or adopted, these could not, if we apply this principle, have taken, because 
they were not in existence either in fact or contemplation of law at the time 
of testator’s death. 

MooroVI. A., 808 $ Sonatun Byaack v. Juggut Sovndera* Dots w, 8 Moore's I. A., 85 j Mullick v. 
Mullick , 1 Knapp, P. 847, per Lord Wynford. 

1 Domat, 8413. 

* 9 B. L. B., 894. 

* 9 B. L. B., 896. 

* Davabh, Ch. I, V. 81. 
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The other two Aeries of estates were both represented by persons in being 
but these estates were only to take effect “ upon the failure or determination ” 
of the previous estates, and it was held that these words contemplated the fact 
of those estates being legal and valid, and that, as they were illegal and invalid, 
no effect could be given to thp directions as to the further devolution of the 
property. 1 The limitations^ovor, it was said, were in the scheme of the will 
intended to follow tho creation of the prior estates of inheritance and therefore 
must be taken to fall with them.* The result was that the estates or interests 
attempted to be created, subsequent to the life estate of Jo ten dr a Mohan Tagoro 
failed, and the plaintiff, therefore, was entitled to the wholo estate after the death 
of the tenant-for-life, subject to tho payment of legacies and annuities. 

The case of Tagore v. Tagore is of great importance as having laid down a 
number of well defined limits to tho tostamentary powera of a Hindu, in 
respect, not only of the persons who may take under a devise, but in respect of 
the estates which may bo created by will. It was sottled, as we have seen, by tho 
decision in that case, that in order to take under a will a person must be in 
existence, either in fact or in contemplation of law, at the time of the testator’s 
death. It was also settlod that a Hindu cannot by gift or will create a new 
estate unknown to th4 Hindu law, or make property inheritable otherwise than 
that law directs. The question, too, as to the validity of trusts in the case of 
Hindus has been placed beyond a doubt by the same decision. 8 

In Bombay, it has been hold that the doctrine laid down in the Tagore case 
that only a person either in fact or in contemplation of law in existence at tho 
death of the testator can %akc under his will is a general principle of Hindu law 
applicable as well to Hindus govomed by the law of the Mitakshara as those 
governed by the Dayabhaga 4 

Although, as we have seen, trusts are now expressly recognised as valid, it 
must always be borne in mind that what cannot be done by a gift cannot be done 
by the intervention of a trust. 6 Thus, Where there was a family arrangement 
made, the object of which was to settle the family property in trust for the 
maintenance of the members of the family, bom and to be bom, it was held 
to be illegal. 6 

1 9 B. L. B., 409. 

» Ibid ., 410. 

. * Tagore r. Tagore , 9 B. L. R., 877. See Kumara Aaima Krishna Dab r. Kumara Kumara 
Krishna Bib, 7 B. L. R., pp. 86, 87 ; Sonatwt Bysack v. Juggut’Soondsree Dosae* t B Moore’s T. A, 
66 1 Bhookmoyehcmdra Dae v. Monohari Dost, I. L. R,, 7 Qal., 869, 870. 

4 Manguldas Nathubhoy v. Krishnabai, I. L. B., 6 Boft.* 38. 

* Bajender Butt r. Sham Ohwnd Hitter, I. L. R., 6 Cal. 106 j Krishnaramani Dae* v, 
Ananda Krishna Bose, 4 B. L« R., 0. 0., 881. 

9 Bagendar Butt v. Sham Ohand Mitter , I. L. R., 6 Cal. 106, 

a 
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The question whether a Hindu can by will create a perpetuity was discussed 
in the case of Qoberdhun Bysack v. Slum Ghund Bysack 1 to which 1 have already 
refe r red. In that oase Peacock, G. J., stated that there being no rule of 
Hindu law against perpetuities, a devise could not by that law be held to 
be invalid on the ground that it tends to create a perpetuity, and he was 
supposed to have laid down that the rule of English law against perpetuities 
was not binding in case of a Hindu will. In a subsequent case* he ex- 
plained that he never intended to lay that down as a general proposition. 
All that he meant to say was, that the English law against perpetuities could 
not be engrafted on a Hindu will. Whether the Hindu law warrants the crea- 
tion of a perpetuity either by will or deed of gift, he went on to say, must 
depend upon the Hindu law alone, and not upon the Hindu law supplemented 
by English law. 

The question as to perpetuities was raised again in the case of Krishnara - 
mani Dasi v. Ananda Krishna Bom* and there it was held that gifts by will in 
the nature of perpetuities, except in the case of religious endowments, were 
contrary to the scope and intention of Hindu law and were wholly void. 

Gifts in favour of idols though in their nature perpetual, are not invalid. 4 
They form an exception to the general rule against perpetuities now laid 
down by the Courts. It being assumed to be a principle of Hindu law that a gift 
can be made to an idol which is a caput mortuum and incapable of alienating, that 
principle, it was said, cannot be broken in upon by ingrafting upon it the English 
law of perpetuities. 6 The Courts, however, will not allow the rule against perpe- 
tuities to be avoided, by dedications or gifts to idols whifth are merely colourable. 
Thus, where a Hindu by will devised certain property consisting of a family 
dwelling-house and land to trustees forever, for the residence, maintenance and 
performance of the worship of certain family idols, and appointed his sons and 
their descendants in the Btrict male line to be Bhebaits of the idols forever, making 
provision for their residence in the f sftiily dwelling house ; and the will also 
contained a clause restraining any partition, division or alienation of the property 
so dedicated to the idols; and the testator appointed the trustees executors of 
his will, and by a codicil bequeathed legacies to various members of the family, 
it was held that the devise of the property was void and inoperative, aa being 

* Bourke's Rep, 282, note. See supra, pp. 42, 48. 

* Kumar* Asima Krishna v. Kumara Kumara Krishna, 2 B. L. B., (0. 0.) p. 82. 

• 4B.L.R,0.0.,22X. 

0 Kumara Asima Krishna Dsb ▼. Kumara Kumar* Krishna Vsb, t fi. L 2., 0, 0* 
per Markby, J. j Krishnaramani Dasi v. Ananda Krttim* Bom, 4 B. L. R./0, 211 j 

Tsgors ▼. Ta§ors, 9 B. L. B., 877 j Kajsndrr Butt r. Bham Qhand MMar UL, B*, 80^,108. 

• Fur Markby, J., in Kumara Asima Krishna M ?. Kumara Kama m Krishna M, 9 
B, R'» Of 0., j>. 47 , 
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a settlement in perpetuity on the male descendants of the testator and for their 
use, and not a real dedication for the worship of the idol. 1 * * In a more recent 
case, also, trusts for maintenance and certain religions trusts were held to be void 
as being mere perpetual trusts for the benefit of the family of the testator.* Pro- 
perty, however, may be validly devised subject to trusts in favour of idols. Thus, 
where a Hindu by will gave all his moveable and immoveablo property to the 
family idol, and, after stating that he had four sons, he directed that his property 
should never be divided by them, their sons or grandsons in succession, but that 
they should enjoy “ the surplus proceeds only/’ and the will, after appointing one 
of the sons manager of the estate to attend to the festivals and ceremonies 
of the idol, and maintain the family, further directed that whatever might 
be the surplus, after deducting the whole of the expenditure, the same should be 
added to the corpus, and in tho event of a disagreement between the sons and 
family, the testator directed that, after the expenses attending the estate, the 
idol, and maintenance of the family, whatever nett produce and surplus there 
might be, should be divided annually in the certain proportions among the 
members of the family, it was held that the bequest to the idol was not an 
absolute gift, but was to be construed as a gift to tho testator’s four sons and 
their offspring in tbfe male line as a joint family (the family being joint) so long 
as the family remained joint, and that the four sons were entitled to the surplus 
of the property after providing for the performance of tho ceremonies and 
festivals of the idol, and carrying out the provisions in the will for maintenance. 8 
So, where a Hindu lady by her will left to her sons, lands belonging to her to 
support the daily worship of an idol and defray the expenses of certain other reli- 
gious ceremonies, with a provision that, in the event of there being a surplus after 
these uses had been satisfied out of the revenue of the lands, the surplus should 
be applied towards the support of the family, it was held that this provision 
amounted to a bequest of the surplus to the members of the joint family for 
their own use and benefit, and that eaclf of the sons of the testatrix took a share 
in the property, which, after satisfying the religious and ceremonial trusts, might 
it was said, be considerable, and could not be presumed to be valueless. 4 * * 

It has been held that a trust for the accumulation for 99 years of the 
surplus income, after certain yearly payments, of the testator’s estate to be applied 
in the purchase of semindaries for time to time, there being no disposition of the 
b eneficial interest in the semindaries so to be purchased, was void as not being 

1 Pnmotho Dom«§ v. RadMka Ptrsaud Datt, 14 B. L. B., 175. See Jnantha T, Chum 

v. Naga Jfidw Am&atagarm, t L. B., 4 Had. 800. 

• Chun dromoftty Dwei v. MatUat MuXUek, 5 0. L. B.* 496. 

• Sonatun Mymek v. Juggu * S&mdtru Down, 8 H., I. A. 66. 

• A$hmtoih Dart v. tioerga Chum Ch&totfMt 1. L. B,, 5 Oal., 4fi8, (S. 0.) L. B. 6 1. A., 

158 1 (8. 0.) 5 0. Ip, B., 896. See Hum Coomar Paid % Jogmdm N*th Paul, I. L. B., A Oal. 56. 
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sanctioned by Hindu law. 1 It was argued that such a trust was nowhere express- 
ly prohibited by the Hindu law and therefore it might bo taken as valid. In 
dealing with this argument Markby, J., said that in his opinion Buch a gift of 
property, whether made by deed or will, would bo equally foreign to the 
general habits, ideas and usages of Hindus, agd in excess of the rights of pro- 
perty as recognised generally in India, and accordingly ho held it to be void. 
In the lower Court, Norman, J. had taken the same view. He said, “A 
testator cannot in giving his property by will imposo conditions in contravention 
of the objects for which property exists, or contrary to the policy of the law. 
For instance, suppose an estate were given to a man on condition that it should 
be allowed to relapse into jungle, or never be cultivated, no one could doubt 
that such a condition would bo void.”* Again, where there was a trust for the 
accumulation of a fund until it should amount to Rs. 300,000, which was then to 
be divided and afrosli accumulation started, it was held to be wholly bad as being 
in fact part and parcel of the creation of a perpetuity, for, notwithstanding the 
division from time to time, tho trust itself was in truth perpetual. 8 

If there is a good gift of an estate but there is also a prohibition against 
alienation or against partition by those entitled to divide or there is an invalid 
restriction, tho prohibition or restriction will be void.* Tilts where a Hindu by 
his will gave all his immoveable property to his sons but postponed their enjoy- 
ment of it by a clause that they should not make any division for 20 years, it 
was held that the restriction was void as being a condition repugnant to tho gift, 
and that the sons were entitled to partition at once. 6 A direction, however, 
that until tho youngest son should attain majority, non# of the sons should have 
a right to partition has been held to be valid. 6 Where there was a gift over on 
the wholo of tho male issue of the son of tho testator dying without issue under 
tho ago of 21, the gift was held to be invalid on the ground that by Hindu 
law an estate cannot remain in suspense or abeyance and without an owner. 7 

1 Kwnara Alima Krishna Deb v. Kumara Kumara Krishna Deb , 2. B. L. R., O. C., 11. 

* 2 B. L. R., (O. 0.) p. 24. 

* Krishnaramani Dati v. Ananda Krishna Bose, 4 B. L. R., O. 0., 281, p. 294. 

4 See Tagore y. Tagore , 9 B. L. R., p. 404 j Krishnaramani Dasi v. Ananda Krishna Bose , 
4 B. L. R , O. C., 281 ; Kwnara Asitna Krishna Deb v. Kumara Kumara Krishna Deb, 2 B. L. 
R., 0. C., 26, 27 j Bhookmoy Chun&ra Dae v. Monohari Dasi , I. L. R., 7 Gal., p. 279, per 
Field, J., affirmed 1. L. R. t 11 Gal., 684. Soo Railishori Dasi v. Debendronath BWcaf, I. L. R., 
15 Cal. 409, P. C. See also Indian Succession Act, Part XVII, as. 126—127, 

* MoJcoondo Loll 8 ha w y. Oonesh Ohunder Bhaw, I. L. R., 1 Gal., 104 ; Ramalinga Khana- 
pure y. Virupa&shi Khanapure, I. L. R., 7 Bom., 688 ; Rqender j Dutt y. Shamchand Mitter, 1. L. 
R., 8 Gal., 106 ; Anantha Tirtha Chariar y. Nagamutha, 1. L. R., 4 Mad., 200. See Ashutosh 
Dutt y. Doorga Chum Chattels* L. R., 6 I. A., 182, (8. 0.), 1. L. R., 5 Cal., 488. 

9 Astfctthori Dasi y. Dehendranath Sircar, I. L. B., 15 Gal., 409, (P. G.) 

1 Bramameyi v. Jages Chandra Butt, 8 B. L. R., 400, p. 407* 
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The law in England relating to gifts to superstitions uses does not apply 
to the case of Hindu religious endowments . 1 

In the case of Sonatun By sack v. Juggutsoondree Dossce ,* it was held 
that a Hindu could not by his will intei'fere with his widow's right of mainte- 
nance. 

A condition imposed upon a bequest that its subject matter should devolve 
on male descendants only is invalid, as being a condition making property 
inheritable otherwise than in accordance with the law . 8 In tho case of Tagore 
v. Tagvro* it was said that a private individual who attempts by gift or will to 
make property heritable otherwise than tho law directs is assuming to legislate, 
and the attempted disposition must fail and the inheritance take place as the 
law directs. The Judicial Committee in the same case went on to illustrate 
their meaning. Thoy observed — “ If on the other hand the gift were to a man 
and his heirs to be selected from a line other than that specified by law, 
expressly excluding the legal course of inheritance, as for instance, if an estate 
were granted to a man and his eldest nephew, and tho oldest nephew of 
such eldest nephew, and so forth, forever, to take as his heirs to the exclusion 
of all other heirs, and without any of tho persons so taking having the 
power to dispose of the estate during his lifetime, insomuch as an inheritance 
so described is not legal, such a gift cannot take effect, except in favour of 
such persons as could take under a gift to tho extent to which tho gift is 
consistent with law. The first taker would, in this case, take for his lifetime, 
because the giver had at least that intention. He could not take more, because 
the language is inconsistent with his having any different inheritance from that 
which the gift attempts to confer, and that estate of inheritance which it 
confers is void .” 6 

A condition binding the legatee not to alienate the estate from the natural 
line by adoption 8 is inconsistent with Hindu law and therefore void. So a Hindu 
cannot by will limit his son's general* right to adopt an heir . 7 In the case 

1 Khusalchand v. Mahadevjai , 12 Bom., H. 0. R., 214. See Mohcmt Burm Swoop Daas ▼. 
Khoehee Jha, 20 W. R., 471 ; Ramtonoo v. Ramgopal , 1 Knapp., 245 ; Juggutmohini r. Sokhee - 
money, 14 M., I. A., 289. 

* 8 Moo. I. A., 66. 

• Kumar Ta/rdkeewar Roy v. Kumar Bhoehi Bhikhareswar , L. R., 10 1. A., 51 s (S. C.). 1. L. 
R. f 10 0al. v 952 \ Tagore v. Tagore, 9 B. L. R., 877. See Bhoohun Mohini Debga v. Hurrieh 
Chunder Chowdhrg, L. R., 5 I. A., 188 ; Bam Loll Mookerjee v. Secy, of State, L. R., 8 1. A., 46. 

4 9 B, L. R. y 877. 

# See Venkata Mahapati Surya v. Venkata Mahapati Qangadhara , L. R., 18 I, A., 97, (S. 0.) 
I. L. R. f 9 Mad., 499 * Ramlinga Khauapure v, Virwpakehi Khanapure, I. L. R., 7 Bom., 588. 

• Venkata Mahapati Surya v. Venkata Mahapati Qungadhara L. R., 18 I. A., 97, (S. C.) 
1. L. R., 9 Mad., 499. 

1 "Ranee Hurroeoondery ▼. Cotear Kioto Nauth Beg, Fait. 898. 
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of Bramomcyi Daei v. Jo^e* Chandra Dutt? a direction postponing the enjoy* 
ment of the estate beyond the majority of the devisee was held to be void 
on the ground that by Hindu law an estate could not remain in suspense or 
abeyance and without an owner. 8 

In the case of Alangamanjori Debi v. Sonajnom Debi? a Hindu who died in 
1873, leaving three daughters, made a will in 1872, which provided as follows : 

“ Should I never have a son, in that case my daughters' sons when they come to 
years of discretion shall receive the properties in equal shares. If any daughter 
be childless or become a widow, she shall receive a monthly allowance of Rs. 10, 
as long as she lives and resides in the ancestral family dwelling house.” It 
was contended that the bequest to the daughters' sons was invalid according to 
the Tagore case as being a bequest to unborn persons. On the other hand, it 
was urged that the law as laid down in that case had been altered by the Hindu 
Wills Act, and that under that Act 4 the bequest was valid. The latter view was 
taken by Wilson, J., in the Original Court. The case, however was appealed, 
but before the appeal came on for hearing the decision of Wilson, J. was relied 
upon in another case 5 before Garth, C. J., and Pontifex, J. The latter learned 
Judge discussed the decision at length and expressed a very strong opinion 
against the soundness of the conclusion arrived at by Wilson, J. His remarks, 
however, were purely extra-judicial, as it was not necessary for the purposes of 
the case before him to come to any decision upon the point raised. When the 
appeal in the case of Alangamanjori Debi v. Sonamoni Debi? came on for hear- 
ing the opinion expressed by Pontifex, J., was followed, and the decision of 
Wilson, J., was reversed, on the ground that the bequest to the unborn children 
of the testator's daughters was an attempt “ to create in property an interest ” 
which the testator could not have created before the passing of the Hindu 
Wills Act, and was therefore, under the last proviso to s. 3 of that Act, void. 
The Hindu Wills Act, after setting out the sections applicable to Hindus, 
J ains, Sikhs and Buddhists within certain local limits, by s. 3 provided that 
nothing therein contained should “ authorize any Hindu, Jain, Sikh or Bud- , 
dhist to create any interest which he oould not have created before the 1st day 
of September 1870 ” (the day on which the Act came into force). The Probate 
and Administration Act 1 ? which by s. 1, declared that Chapters 11 to XIII, in- 

1 8 B. L. B., 400. See tupra, p. 62. « 

1 As to directions as to the application or enjoyment of bequests, see Ihdian Suc- 
cession Aot, Part XVII, which is made applioable to Hindus etc. by the Hindu Wills Act, s. 8. 

• S 0. L. B., 121 8. C*, 1* L. E., 8 Cal., 167. 

4 8. 8, last proviso. 

4 Callpnauth Nauffh Choufdhry ▼. Ohunder Nath Naugh Ohowdhwy, 10 C. h* JL, 207 } 
1. L. U., 8 Cal., 578. 

4 10 C. L. B., 459 j<8. C.J, I. L. B., 8 Cal. 667. 

f Aot T. of 1881. 
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elusive, should apply in the case of every Hindu, 1 Muhammedan, Buddhist and 
persons exempted under s. 332 of the Indian Succession Act, dying before, on or 
after the 1st day of April 1881, subject to certain provisos, by s. 149, provided that 
“ nothing herein contained shall (a) validate any testamentary disposition which 
would otherwise have been invalid, ( b ) invalidate any such disposition which 
would otherwise have been valid, or (c) deprive any person of any right of 
maintenance to which he would otherwise have been entitled.” 

A married woman cannot legally devise any property which she inherits 
in the usual course through her liuBband or her father, for in such property she 
has only a limited interest, 1 but it is otherwise, as we have seen, in respect of 
her stridhan , which she is at liberty to dispose of cither by gift, will or sale, 
except in the case of immoveable property given to hor by her husband.* 

Under Expl. I. to s. 46 of tho Indian Succession Act, in cases where by the 
Wills Act it applies, a Hindu married woman will still be incapable of making 
a valid testamentary disposition of property inherited from her husband. Ac- 
cording to that explanation she may dispose of any property which Bhe could 
alienate by her own act during her life. 4 In Bhagabutti Daee v. Chowdhury 
Bholanath Thakoor 6 it was decided that a Hindu widow has no greater power 
of alienation over the profits than she has ovor the corpus of her husband's 
estate, and that whatever she purchases out of the profits is an increment 
to the corpus. In Hunsbati Koerain v. Iehuri But Koer A the question was 
raised in the High Court whether since the Hindu Wills Act, which made 
s. 46 of the Indian Succession Act applicable to Hindus, a Hindu widow may 
not dispose by will of accumulations in her hands at her death. It wob unneces- 
sary, however, to decide the question. Ainslie, J., thus dealt with the question. 
He said, — “ By the Hindu Wills Act, XXI of 1870, s. 2, extending s. 46 of Act 
X of 1865 to Hindus, and by s. 3 of the former Act, every person may dispose 
by will of that which he or she may alienate inter vivos, and this would seem 
to involve this consequence that a Hiftdu widow may keep property acquired 
from accumulations in her own hand up to her death and then sever it from 
the estate of her husband, so that, although it will not pass as stridhan under 

1 The term “ Hindu” in s. 381 of ths India Succession Act was held to include a Jain— 
BneKsbi r. MMmtial, I. L. B., 5 All., 55, and also a Sikh Ohotay Lai v. Chwrmoo Ltd, I. L. B., 
4 0*1., 744. 

* Sea MahomsA Bkwnsod ▼. Bhowkram , L. 1L, 2 I. A., 7. p. 14. 

• Tssnoowris Chattvtfm t. DinonatK 8 W. B>,49| Bshary LaU Bandyal v. Jugso 

Mohan Qossain, 8 0. L. R. v 482 ; Oobinmani Doit v. Sham Lai Bysaek, B. L. B., Snp., Vol* 48 j 
See new Act X. of 1865, s. 46, Hindu Wills Act, as. 8, 6, and Act V of 1881, s. 148. See 
•Mpre,p*41. 

4 Act X off 1868, s. 46. 

• t.B.,81 A.,256. . 

* 4 0. L. B., 11^ (8. 0.), 1, U 5 Cal., 618, 
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Hindu law, she can secure that it will pass as if the law regulating the desoent 
of woman's property applied to it. This is an extension of a Hindu widow’s 
dominion over property which she only holds for the estate of a Hindu widow 
which may be a logical consequence of the decisions as to the status of such 
persons, but which it is not easy to reconcile wi$L jwliat I believe to be the uni- 
versal custom of the country.” On appeal the Judicial Committee of the Privy 
Council did not deal with the question raised by^-Ainwlie, J. Upon a review 
of the previous cases they hold that if a widow made no attempt to dispose 
of tho savings from her husband’s estate in her lifetime, there was no dispute 
bnt that they followed the estate fmm which they arose. They did not 
think it possible, however, “ to lay down any sharp definition of the line which 
separates accretions to the husband’s estate from income held in suspense in 
the hands of thdT widow and as to which she lias not determined whether or 
not she will spend it.” 1 

In the case of Hoorjecmony Donee v. Dinobundhou Mull iek* the Judicial Com- 
mittee held that, a widow was entitled absolutely in her own right to tho interest 
and accumulations which had since her husband’s death arisen from a fund which 
came to her as a Hindu widow. In a later case, 8 however, the Judicial Com- 
mittee showod a disposition to recede from tho position Which they had laid 
down. In a caso on tho original side of the High Court, A. G. Macphorson, J., held 
that there was a distinction between accumulations and income, and that there 
was no authority which permitted a widow to deal with accumulations as she 
might with income. 4 In the case of Puddo Monoe Dosses v. lhvarkanath Biswas , 6 it 
was held that purchases by a widow out of current income might bo reconverted 
into monoy and the proceeds spent. The Court there considered that where a 
widow having no present occasion for spending money but, foreseeing one after a 
year or two, had thought it, advisable to invest money derived from her husband's 
estate in land, the property purchased would not become an addition to the corjms, 
but that, even in that case, she might re-6bll the land and take the money and spend 
it. But what are accumulations P “ Not surely ” said the Court 6 “ the accidental 
balances of one or two years of the widow's income, but a fund distinct and 
tangible* There is nothing whatever in the case to indicate that any such fund 
ever had been formed or had existed, and we see no reason to suppose that ac- 
cumulations had ever arisen, except that the widow may have spent in some 
years more, in others less, and in that sense the savings of the less costly year 
might be an accumulation to meet the charges of tho next.” 

1 t*% Dut Kotr v. Honshu#* Koerain, I. L. K., 10 Oal., 824. 

* 9 Moore’s, I. A., 188* 

* Gonda Kootr ▼. Root Oodsy Singh , 14 B. L. R., 169. 

4 GroM v. Amirtamoyse Dossse, 4 B. I*. R*, (O. C.), 40. 

4 86 W. R , 885. 

4 Ibid., p. 841, 
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In a recent case, 1 * * 4 * on the original side of the High Court of Calcutta, where 
all the previous decisions were discussed, it was said that tho question to 
be considered, in determining a widow's right to deal with income and accumula- 
tions of income, was one of intention. If she invested her savings in such 
a manner as to show an intention to augment her husband's estate stie could 
not afterwards deal with such investments, except for reasons which would 
justify her dealing with tho original estate, but if she had evinced no such inten- 
tion, she could at any rate during her lifetimo, deal with tho profits. Where 
slic invests her income, making a distinction between the investments and the 

R kpnal estate, she might at any time afterwards deal with the investments, 
cept, it was said, in the case of tho purchase of other property as a permanent 
investment. But should she invest her savingH in property held by her without 
making any distinction between the original estate and tho after purchases, tho 
prirnd facie presumption would he, that it had been her intention to keep tho estate 
one and entire, and that the after purchases woro an increment to the corpus* 
The question raised by Amalie, J. in tho case of Hunshati Koerain v. hhuri 
But Koer 6 has never actually been decided. In the case of Gritth Ghnndcr Hoy v. 
Broughton* the Court was caroful not to enlarge the right of a Hindu wid<*w to 
dual with accumulations, as to which she had shown an intention not to augment 
her husband's estate in her lifetime. But, if during lior lifotime nIio has the 
power to deal with such accumulations, then, under s. 46, Expl. I. of the Indian 
Succession Act, which declares that a married woman may dispose of any property 
which she could alienate by her own act during her lifetime, it seems to follow, 
as suggested by Ainslio, £, that she may validly dispose of such accumulations 
by will. 

A minor is incapable of making a will. 6 Under Hindu law minority 
terminated at tho ago of 16, but now in eases to which the Hindu Wills Act 
applies, a “ minor” is one who has not completed the age of 18 years. 

The ancient Hindu Law, as we havo^oen, did not contemplate wills, and con- 
sequently there are no directions in that law as to the formalities nocessary to 
execution, attestation or revocation of wills. No particular formalities, therefore, 
were required lief ore the passing of tho Hindu Wills Act.® Before that Act a 
Hindu could have made a nuncupative will in respect of either moveable or 

1 Qri*h Chunder Roy v. Broughton, I. L, R., 14 Cal., 8G1. Thin case was decided by one 
Judge sitting on tho Original Side of tho Court, and at the time these Lee Lures were in tho 
press an appeal was ponding from the decision. 

* See Sheolochun Singh v. 8aheb Singh, I. L. K., 14 Cal., 387. 

• 4 0. L. E., 11, (S. C.), I. L. E.» 14 Cal., 512. 

4 1. L. B., WOal.,861. 

* Cossinath Bysack v. Ihtrroswfuicrry, 2 Moiicy’s Dig., U>8. 

• Vinayak Jfaruyctn Jog v, Qovindrav Chintanwn Jog$ 8 Bom., H. C. R., 224 } Mnncharji 

H 
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immoveable property 1 but in the ease of nuncupative wills the strictest proof 
was always necessary* It was not even necessary that a will should be signed* 
or attested.* All that was requisite was that it should have been a complete 
instrument and should express the deliberate intentions of the testator. 6 Ac- 
cordingly a testamentary paper might be in any form. Thus petitions* and 
replies in answer to inquiries by officials, 7 containing directions by the owner 
as to the intended devolution of tlio property after his death have been treated 
as testamentary. 

In Bombay a nuncupative will made in 1871 after the Hindu Wills Act 
came into force, but not dealing with any immoveable property to which that 
Act applied, was held to be valid 8 . 

Before the Hindu Wills Act, the will of a Hindu might bo revoked by 
parol, and, where definite authority was given by him to destroy the will with 
tho intention of revoking it, that was in law a sufficient revocation, although the 
instrument was not in fact destroyed. 9 

In construing Hindu wills not subject to the Hindu Wills Act the Court must 
look to the intention of the testator', as wc shall find it does in tho case of English 
wills and wills under tho Indian Succession Act. Primarily the words of tho 
will are to be considered. They convey the expression of the testator’s 
wishes j but the meaning to bo attached to them may be affected by 
surrounding circumstances, and, where this is the case, those circumstances must 
be regarded. Amongst the circumstances thus to be regarded is tlie law of tho 
country under which the will and its dispositions are to be canned out. If that 
law has attached to particular words a particular riffeaning, or to a particular 
deposition a particular effect, it must be assumed that the testator, in the dis- 
position which he has made, had regard to that meaning and effect, unless the 
language of the will or the surrounding circumstances displace that assumption. 10 


Peetovji v. Narayan Lukuhwmanji, 1 Bom., H. C. R., 77 ; Crinivae Ammal v. Vij ay ammal, 2 Mad., • 
H. U. U., 37. 

1 Crinivae Ammal x. Vijayammal, 2 Mad., H. C. R,, 37 j Beer Pertap Sahee v. Maharajah 
Bcjertder PeHap Sahee, 12 M., 1. A., X. 

■ Beer Pertap Sahee v. Maharajah Rajender Pertap Sahee, 12 M., I. A., 1. 

* Venayak Narayan Jog v. Qovindra Chintaimn Jog , 0 Bom., H. 0. R., 224. 

4 Muncharjl Peetonji v. Narayan Lnkxh uvumji, 1 Bom., H. C. R., 77. 

• Venayak Narayan Jog v. Qovindra Chinfatnan Jog , 6 Bom., H. C. R. y 224. 

• Jlurpurehad v. Dyal, L. R., 3 I. A., 259 j 8. C., 26 W. Rs, 55. 

* Mahomed Shumeool ▼. Shewkram, L. R., 2 I, A., 7 (S. 0.), 14 B. L. R., 226. 

* Bhugvan Dullobh v. Kafa Shankur , I. L. R., 1 Bom., 641. 

• Maharajah Portab Narain Singh v. Maharani Subhao Koer , I. L. R., 3 Cab, 626; (S. C.)t 
1 C. Zi. R., 113 ; (S. C.), L. It., 4 1. A., 228. 

M Soorjetmoneg Dvteee v. Denobundhoo Mullick, 6 M., I. A., p. 550, per Turner* I*. Bee 
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In Tagore v. Tagore , 1 Willes, J. said : “ If the real meaning of the document 
can be reasonably ascertained from the language used, though that language bo 
ungrammatical or untechnical, or mistaken as to the name or description, or in 
any other manner incorrect, provided it sufficiently indicate what was meant, that 
moaning shall be enforced to tlio ,extent, and in the form, which the law allows. 
Accordingly, if the gift confers an estate upon a man with words imperfectly 
describing the kind of inheritance, it would, in the absenoo of a conflicting text, 
carry by Hindu law (as, under the present state of law, it does in England) an 
estate of inheritance.” 

In the case of Hindu wills in which there are gifts to females, as wo have seen,® 
the Courts take into consideration the ordinary notions and wishes of Hindus 
in respect to the devolution of property and they consider that it may be assumed 
that a Hindu generally desires that an estate, especially an ancestral estate, 
should be retained in his family, and that he knows that, as a general rule at 
all events, women do not take absolute estates of inheritance which they arc 
enabled to alienate. Accordingly, under a simple gift of immoveable property 
a Hindu female ordinarily takes a life-estate only, though in respect of moveables 
she would take under the same gift an absolute estate . 8 In the case of tho 
immoveable property to give his widow an absolute estate, it is necessary for the 
husband to give her in express terms a hen table right or power of alienation . 4 

It is a general principle applicable, not only according to English law, but 
according to Hindu law, that a benignant construction is to bo used in con- 
struing wills , 6 but the Court cannot in a case where the intention of the testator 
is clear to create an est^e not recognised by the law, invent a new will for tho 
testator at variance with his expressed wishes . 6 

It is not necessary that there should be any express declaration of the testa- 
tor’s intention or desire to disinherit his sons or other heirs if there is an actual 
gift to some other person expressed in clear and unequivocal terms . 7 A mere 
declaration that the heir will not take any part of tho testator’s estate will not 
be sufficient to disinherit him, for unless there is a valid gift of the estate to 

Lallabhdi Bapubhai v. Mankuverbhai, I. L. R., 2 Bom., p. 409. Seb also Proeunno Coomar 
Ghose v. Tarrucknath Birkar , 10 B. L. K., p. 284. 

» 9 B. L. R., p. 395. 
t 1 Supra, p. 18. 

• Koonjbchary Dhur v. Premchand Putt, I. L. R., 5 Gal., 08 1; (ft, 0.), 5 C. L. R., 561. 

4 Ibid. See Promnno Coomar Ghone v. Tarruefawlh Sirkar , 10 B. h. R., 207, p. 284. 
Pabitra Dowse V. Damudar Jana , 7 B. L. R., 697 j Kollany Kooer v. Luchmee Pershad, 24 W. R., 
395 ; Jewun Punda v. Sona, 1 All., H. C. R., 0. 

* Tagore v. Tagore , 9 B. L. R., 895. 

# Tagore v. Tagore , 9 B. L. R., 407*8. 

i Tagore y. Tagore , 4 B. L.B., 0. 0. J., p. 187 j Premnm Coomar Qhoee r. Tarrucknath 
Sirkar, 10 B. L. JL, 267. 
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some one else, lie will take by inheritance whatever is not vajidly disposed 
of by the will . 1 

As to the powor of an executor of a Hindu will not governed by the Hindu 
Wills Act, Phear, J., said “ Probate does not confer upon the executor of a 
Hindu will any personal rights of property jymlogous to an English estate or 
interest. The will gives just such powers of dealing with the property com- 
prehended in it &b its words express, and no more ". 9 

In eases to which the Hindu Wills Act 8 does not apply, a bequest to a class 
of persons some of whom are not in existonco at the date of the testator’s death 
is wholly void, and the fact that somo of the class are then living and capable of 
taking will not allow the class to open out, and let in any after- bom members 
of tho class . 9 

1 Tagore v. Tagore , 4 II. L, It., 0. C. J., 187, per Peacock, 0. J., Lallubhai Bapubhai y. 
Mankuverbhai , T. L. It., 2 Bom., 388. 

* Jaikali v, Shihnath Chattcrjce, 2 B. L. R., 0. C., 1. Sco Breemutty Dossec ▼. Tarachum 
Cotmdoo Chowdhry , Bourko, Pt. VII, 48 ; Kvradp, money Doasee v. Ditrgammey Doaaee, I, h. K., 
4 Cal., 455 ; S. C., 3 C. L. R., 815 ; Maniklal Atmaram v. Manchorshi Dinaha , I. L. R., 1 Bom., 
869 ; Lallubhai Bapubhai y. Mankuverbhai , I. L. It., 2 Bom., 388. 

1 Boo h. 99 of the Indian Suooossion Act. 

4 Kherodemoney Dome v. Doorgamoncy Dome, I. L. R., 4 Cal., 4U&, a. 0., 3 0. L. R., 816. 
See Tagore v. Tagore, 9 B. L. R., 377 j Shudamoney Doasee v. Jogcah Chundtrr DbUt, I. L. R., 2 
Col., 262. 
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LECTURE IT. 

• 

INDIAN SUCCESSION ACT— GENERAL CHARACTERISTICS 

OP WILLS. 

Indian Saoooseion Act, 1866 — 11 Will” and ** Codioil ” how defined in that Act — Poim of will 
immaterial— Requisites of valid will — Animus test midi — Will necessarily revocable — Docu- 
ment partly testamentary— Conditional Wills — Joint Wills — Mutual Wills — Instructions 
for will when treated as will— Incorporation of Documents in existence at date of 
will by reference — Admissiblity of ovidouco to show what papers constitute will — In- 
corporation of documents in existonco at date of codicil — Testator cannot by will reserve 
power to disposo of property by subsequent unattested paper— Admission of papors to 
probate — Secret trusts — Language of will — Technical expressions not necessary — Testa- 
mentary capacity — Minors and Insane persons incapablo of making wills — Lucid intervals — 
Onus in case of alleged incapacity — Delusions — Minority — Testamentary guardians— 
Married women — Hindu females — Capacity of Deaf, Dumb and Blind persons — Incapacity 
arising from old age— Sound disposing mind, what is — Inoapaoity cansed by drunkenness 
or illness — Wills qj>tained by fraud, coercion or importunity— Undue influence — Words 
or clauses introduced by mistake or accident. 

I come now to deal with testamentary disposition as it is regulated by the 
Indian Succession Act of 1865. We have seen that that Act applies to the fol- 
lowing classes of persons : — 

(I.) Europeans by4>irth or descent domiciled in British Tndia. 1 * * 
(2.) East Indians or persons of mixed European and Native blood. 

(3.) Jews,* except in Aden whore they have boon exempted by notifica- 
tion under a. 332. 8 
(4.) Armenians. 4 * 

(5.) Parsees, in regard to testamentary succession. 6 * 
(6.) Native Christians and thoir Christian descendants. 6 
(7.) Natives of India other than those comprised in the terms Hindu, 
Mahomedan and Buddhist, and not excluded under s. 332 of tho Act. 

1 As to domicile, see Intestate and Testamentary Succession in India, pp. 8—19. 

1 Gabriel v. Morddkai , I. L. R., 1 Cal. 148 j 8. E. Mueleah v. E. E. Musleah, l Boul., 284, 
Mueleah v. Musleah , Fult. 460. 

* Gazette of India, 1886, p. 707. 

4 Soe Aratoon E. Aratoon v. 0. Aratoon, 7 Select Reports, 628 ; Stephen v. Hume, 1 Fult. 
224, p. 242 1 Aratoon v. Johannes, Morton, (by Montrion) 19. 

4 Intestate Succession among Parsees is now regulated by Act XXXI of 1866. 

0 Ponnusami Nandan v. Dorasami Ayyan , I. L. R., 2 Mad. 209 ; Joseph Vathiar, 7 Mad. 

H. 0. 121., See Abraham v. Abraham, 9 M. X. A., p. 289 j AdminrQoneral v. Anandachari, 

I. L. &., 9 Mad., 406 j TilUs r. Saldanha, I. L. R., 10 Mad., 69. 
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(8.) All Europeans in India not having an Indian domicile except in so 
far as the Act rolates to the succession to moveable property. 

A “ will,” according to the definition in the tndian Succession Act, means the 
legal declaration of tho intentions of the testator with respect to his proporty 
which he desires to be earned into effect aft$r his death 1 and a “codicil” 
means an instrument mode in relation to a will and explaining, altering or add- 
ing to its dispositions, and is considered as forming an’ additional part of the will. 

The Indian Sucoesjsion Act merely defines a will. It contains no provision 
as to tho form or language of a will or the materials upon which, or the manner 
in which, it may be written. The form, therefore, of a paper does not affect its 
title to probate as a will, provided it was the intention of the deceased that 
tho gifts or dispositions made by it should be dependent on his death.* *• The 
following documents have been held under various circumstances to be testa- 
mentary in their nature ; a deed poll, 8 a deed of gift, 4 a bond, 6 marriage 
settlements,® drafts on bankers, 7 letters, 8 an assignment of a bond by endorse- 
ment, 9 and a promissory note. 10 In every ease thoro must be an intention 
that tho particular document should take effect as a will, as where it is 
referred to or treated as such. But, as we shall see. no document will bo 
treated as a will unless it be executed according to the formalities required for 
the valid execution of a will, 11 and the dispositions are to take effect after tho 
death of the person making them. 19 When the question is raised as to the 
testamentary character of a paper another tost is whether it is rovocable, 18 
for it is an essential characteristic of a will that it should bo revocable by tho 
maker. The Indian Succession Act thus deals with^/he revocability of a will. 
“ A will,” it declares “ is liable to be revoked or altered by the maker of 

• Act X of 1805, «. 3. 

• Masterman v. Maberlcy, 2 Hag#., 235 ; In the goode of Morgan , L. E., 1 P. andD. 214 ; 
In the goods of Wemya#, I. L. B., 4 Cal., 721 ; Glynn r. Oglander , 2 Hitgg., 432 ; Williams on 
Exocutors, 105, 100 ; Robertson v. Smith, Tj. 2 P. and D. 43 j Hub erg ham v. Vincent, 2 Yes*, 
204, 231. 

■ Peacock v. Monk, 1 Vos. Son., 127. 

4 Thorold v. Thorold , 1 Phill., 1. 

• Masterman v. Mabcrley, 2 llagg., 235. 

• Passmore v. Passmore, 1 Phill., 218, per Sir John Nicholl. 

• Bartholomew v. Henley, 3 Phill., 317 \ In the good* of Marsden, 1 Sw. and Tr., 542. 

• Habberjield y. Browning, 4 Ves., 200 n. * Denny v. Barton, 2 Phill,, 575. 

• Musgratte v. Down , T. T., 178^ cited in 2 Hagg., 247. 

19 Sobias v. Goats, cited in 2 Hagg., 247. 

11 Sec Robertson v. Smith, I*. R., 2 P. and D., 43. 

Haber gham v. Vincent , 2 Yes., 204, 231 ; In the good $ of Morgan, L. R,, 1 P. and D , 214 / 
Cock v. Cooke , tb., 241 . 

*• In the goode of Robineon, L. R,, 1 P. and D., 384. In the goode of Colee , L. R., 2 P. and 
D., 302. 
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it at any time when he is competent to dispose of his property by will.” 1 * * 4 * 
Though a man purports to make his testament and last will irrevocable in 
the strongest and most express terms, yet he may revoke it, because his own 
act and deed cannot alter the judgment of law to make that irrevocable which 
is of its own nature revocable. « A will is, therefore, said to be ambulatory 
until the death of the testator. 8 9 But a voluntary settlement for the benefit of 
others after the death of the settler, though it may reserve to him a life- 
interest and contain a power of revocation, is not testamentary. 8 

In the case of In the goods of Robinson* thore was an agreement for a 7 
years’ lease duly executed and attested by the witnesses, and containing a 
provision as to the application of the rent in the event of the lessor’s death 
before the expiration of the lease, the lessoe being beneficially interested in such 
application. It was contended that this portion of the document was testa- 
mentary, but tho Court held that as it came into operation immediately upon its 
execution, and as no part of the agreement was revocable, it could not take effect 
as a will. If, however, a document is in part clearly testamentary such part 
will take effect as a will. 6 

A document, though formally executed as a will, will not be valid if there lie 
no animus testandi , a# if it were written in jest, or without any intention of making 
a valid will, ovidenco being admissible to show what tbe intention was. 6 Con- 
versely, evidence is admissible to show that a deed or other instrument not on 
the face of it tostamentary was intended to be so by the testator. 7 If there be 
proof either in the paper itself or from clear evidence dehors , firstly, that tho execu- 
tant intended to conveyvthe benefit by it which would' be convoyed if the paper 
were considered tostamentary, and 2nd!y, that doath was the event to give it 
effect, then whatever be the form of the instrument it may bo admitted to pro- 
bate. 8 If there iB nothing to show that an instrument is of a testamentary charac- 
ter to take effect with reference to the death of the person executing it, it cannot 
be allowed to oporate as a will. 8 

A will may be testamentary only in the happening of a certain event, as if 

1 Vinior's case, 8 Co., 82 (n ) Williams on Executors, p. 126. 

• Act X of 1865, s. 49. 

• Tompson v. Browne , 3 M. and K., 32. 

4 L B., I P. and D., 884. 

9 Doe d. Gross v. Gross , 8 Q. B., 714. Sec Peacock v. Wont, 1 Vos. Son., 127. 

• Nicholls ▼. Nicholls, 2 Phill. 180 ; Williams on Expoators, 107 ; Lester ▼. Smith , 3 Sw. 
and Tr., 282. 

1 King** Proctor v. Daines, 3 Hagg., 221, p. 231 } Robertson v. Smith , L. R.* 7 P. and D. 43. 

In the goods of Coles, L. R., 2 P. and D. 862 j Cook v. Cooke, L. B., 1 P. and D. 241. 

9 King's Proctor v. Daines , 8 Hagg., 221, 

• Glynn v. Oglander, 2 Hagg,, 428. 
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a testator wore to bequoatho his property to 0* “if I die of the particular 
illness of which I am now Buffering and G survive me/’ and unless the event 
happen, the will does not take effect. 1 Where a testator executed a paper in 
which he made use of the following language : “ Being obliged to leave England 
to join my regiment in China, I leave this paper.containing my wishes* Should 
anything unfortunately happen to me whilst abroad, I wish everything I may 
bo in possession of at that time, or anything appertaining to me hereafter, to be 
divided etc.” The deceased returned to England from China, and it waB hold 
that the dispositions were dependent upon the death of the deceased in China, 
and that therefore the will itself was conditional.* It is to be observod, however, 
that a distinction is to be drawn hot ween cases where the testator makes his 
will conditional upon the happening of his death within a particular period, and 
casos where tho testator merely assigns tho possibility of death during a parti- 
cular period as tho reason for making his will. In the latter class of casoB the 
will is not contingent upon tho death happening during the period.® In In 
the goods of Mayd,* a testator being about to travel, mado his will which con- 
tained tlio following words : “ On leaving this station for T. and M. in case of 
my death on tho way, know all mon that this is a memorandum of my last will and 
testament, etc.” and it was held that tho will was not contingent upon his death 
before arriving at T. or M. So a will commencing with the words — 11 In case of 
any fatal accident happening to me being about to travel by Railway, I hereby 
leave etc.” was held not to bo contingent upon tho event of the testator’s death 
on tho journey ho was about to tako at the time of the execution of tho will. 6 
If a will was clearly contingent upon an event whichi did not tako place, no 
Evidence is admissible of a subsequent adherence to tho will to show that the 
testator intonded that it should bo operative after the time limited in the condi- 
tion had expired, 6 as where a testator mado a will containing tho following 
passage : “ Should anything happen to mo on my passage to Wales, I leave all 
my goods etc.” 

There is nothing to prevent a man from saying that tho question whether 


T Kaminee Doses v. Bisonath Ghose , 2. In Jur. N. S., C j Roberts v. Roberts , 2 Sw. and Tr. 
887. Soe In the goods o* Mayd , L. It., C P. Div., 17. 

* In the goods of Porter , L. R., 2 P. and D. 22. See In the goods of Robinson, ib» 17k In 
the goods of Lindsay, ib. 459, wore undor similar circumstances wills woro held to bo condi- 
tional. 

• In the goods of Mayd, L. R., 6 P. D. 17 ; In the goods of Dobson ) L. &., 1 P. and D« 88* 
In the goods of Martin, L. R., 1 P. and D., 880. 

♦ L, U., « l\ 1>„ 17. 

* In the gwd* of Dobson, L. U., 1 P. and D. 88. 

6 Robert* v. Roberts, 8 Jur. N. 6., 280. 
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or not a paper shall be operative or otherwise shall be dependent upon an event 
to happen after his death. He may give another person the option of deoiding 
whether a testamentary instrument executed by him shall take effect or not. 
Thus, where a testator executed a codicil which concluded as follows : “ I give 
my wife the option of adding this codicil to my will or not as she may think 
proper or necessary,’* it was held that the validity of the codicil depended on the 
assent of the wife. 1 

There seems to be this distinction in the consideration of papers which are 
in their terms dispositive and those which are of an equivocal character, that 
the first will be entitled to probate unless, as in the caso of NicholU v. Nioholls ,* 
thoy are proved not to have beon made animo testandi , whilst in the latter the 
animus must be proved by the persons claiming undor them. 8 

It seems to have been considered at one time in England that a joint will 
was not valid, 4 but it is now settled that such a will is valid. A joint will is 
valid so far as regards the property of each testator and will ordinarily be 
entitled to probate on hiB death 6 unless it is to take effect on the death of all 
the joint testators, 6 in which case probate will be granted on the death of all. 
In In the goods of L&vegrove , 7 two sisters executed a will to the effect that the 
survivor should have all that remained of their property at the death of the 
first deceased, and that at tho death of the survivor, it should be divided 
amongst certain relations. The survivor died without having revoked or altered 
tho will and tho Court granted administration with the will annexod as her will 
and testament. Like othfl? wills, joint wills are revocable at any time by any of 
the executants, or by the survivor. 8 But in certain cases they will bo enforced 
in equity, as compacts. 9 

In Loffua v. Mow, 10 the testator, who was advanced in years and in ill- 
health, induced his niece to reside with him as house-keeper, on the verbal re- 
presentation that he would leave her Certain property by his will, which he 
accordingly caused to be prepared and executed ; but this will he subsequently 

1 In the goods of Smith , L. &., 1 F. and D. 717. 

9 2 Phill, 180 s see supra . p. 68. 

• Per Sir H. Jenner Fust in Ghrijji* v. Ferrard , 1 Oort. 100. 

4 In the goods of Stracey, Deane 6, 1 Jar. N. 8. 1177* 

• See per Lord Mansfield, 1 Co., p. 868. 

• In the goods of Bains t 1 Sw. and Tr. 144. Bee In the goods ofLovegrove, 2 Sw. and Tr., 468. 

v 8 8w. and Tr. 458. 

• Hobson v. Wackburn* 1 Addami, 878 \ In the goods of Stracey, Deane 6, 1 Jnr. N. B 
1187. In the goods of Lovsgrovo, 2 Sw. and Tr. 463. 

• See Dvfowr v. Pereira , 1 Dick., 419 \ Walpole ▼. Lord Omford , 8 Vea.» 402, Dewyssen r. 
Master*, L. R., 4 P. 0. 286 V&as v. Do Lievtra, L. &.» ft Ap. Ca., 128. 

« 2 Giff., 888. 

1 
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revoked by a codicil. The Court held, that, inasmuch as the niece had been 
induced to render valuable services to the testator on the faith of the representa- 
tion made, the testator had no right to revoke the gift and directed the trusts 
of the will to be performed . 1 

Two persons may agree to make mutual wills, and the marriage of one will 
not revoke the will of the other.* Such wills may be revoked jointly or 
separately, provided the party revoking give notice to the other, but they become 
irrevocable after the death of one of them, if the other have taken advantage 
of the provisions made for him.* So two persons may execute one mutual will 4 
but a mutual will is in effect two wills . 6 

A paper, not being per ae of a testamentary character, but merely expressing 
an intention to instruct a solicitor to make a particular testamentary disposi- 
tion, cannot operate as a will. But, instruments of the following descriptions, 
“ heads of the will ,” 6 “ plan of a will ,” 7 “ sketch of any will ,” 8 “ notes of 
intended settlement ,” 9 “instructions for a will,” or “instructions to the 
solicitor ,” 10 have been held, under certain conditions, to operate as testamentary 
acts provisionally, but in view of the execution of a more formal testamentary 
act afterwards . 11 In order, however, that instructions for «. will, or memoranda 
or other similar informal documents, may be operative as a will itself, it is 
essential that the requisites as to signing and attesting should have been com- 
plied with. In such cases, where the character of the paper is on the face 
of it equivocal, the case is open to the admission of parol evidence of the 
testator's intention as to whether he meant the instrument as memoranda for 
a future disposition, or to execute it as a final will. 1 * 

A will may consist of several distinct papers or documents written and 
dated at different times. 1 * So a will may refer to some deed or other document 

■ See Jordan v. Money, 5 H. L. C., 185 * ttammerdey v, DeBeil , 12 Cl. and Pin., 46. 

1 Hinckley v. Simmons, 4 Vea. 160 ; Dias v. De Lievera, L. R., 5 Ap. Cft., 128 P. 0. j 
Dennyssen v. Mostert, L. R., 4 P. 0., 286. 

• Dufowr v. Periera , 1 Dick., 419. See Lord Walpole v. Lord Owford, 8 Vea. 402, p. 416. 

4 Dennyssen v. Moetert, L. R., 4 P. 0., 286. 

f Diet v. Da Lievera, L R., 6 Ap. Oa., 128, P. C. 

• Bone v. Spear , 1 Phill., 806 ; See Cattle v. Torre , 2 Moo., P. C., 188 ; Berwick v. Mailings 
2 Hagg., 225. 

• Mathews v. Watner, 4 Vea. 186, 6 Vea. 28. 

• Hettatt v. Hattatt, 4 Hagg., Boo. 211. 

• Whyte v. Pollok, L. R., 7 Ap. Oa., H. L., 400. 

10 Whyte v. Pollok, L. R., 7 Ap. Oa., H. L., 400, per Lord Beltane. 

M Whyte v. Pollok, L. R., 7 Ap. Oa., H. L., 400. 

Wflliama on Executors, 111 ; aee Mathews v. Warner, 4 Vea., 186 j 6 Tea., 28. 

*• See Marsh r. Marsh, 1 Sw* and Tr., 688 j Birhe v. Birke , 4 Sw. and Tr. 28* 
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which is no part of, but may be incorporated with, it, if the deed or other docu- 
ment be dearly identified. By the Indian Succession Act, if a testator in a will 
or. codicil refers to any other document then actually written as expressing any 
part of his intentions, that document is fco be considered as forming a part of 
the will or codicil in which it is referred to. 1 This follows the English rule that 
a will or codicil duly executed may be made to take effect with reference to 
another instrument, which i8 then said to be incorporated with it, as where a 
testator devises all his lands which were conveyed to him by certain inden- 
tures. 9 It is really an example of the rule of evidence which allows a latent 
ambiguity in a document to be explained by parol evidence, or by extrinsic 
documents. 8 To come within the rule, the document, it is to be observed, 
must be in existence, that iB, actually written, when the will is executed, 4 and 
must also be described as then existing. 8 In the case of In the goods of 
DaUow , 8 the will contained a reference to executors 14 hereinafter named,” 
but it did not appoint executors. A clause appointing executors was written 
immediately after the testator’s signature, and it was held that the reference 
in the will was not such a reference to the clause appointing executors as a 
document in existence at the time of the execution as to incorporate it, or 
to justify the Court ill receiving parol evidence that it was written before the 
will was signed. 

A memorandum written on the third Bide of a sheet of paper containing 
an invalid will to which it did not refer, and not described as being a codicil 
to such a will was held not to incorporate the will, 7 but has been held that 
a memorandum duly execifted at the foot of a will and not expressly referring to 
it, but referring to something contained in it, incorporated the will. 8 Where a 
testator by a codicil referred to a gift as being contained in a list of gifts which 
he had previously deposited with his brother, the whole list was held to be 
incorporated by the reference in the codicil. 9 

1 Act X of 1866, s. 61. This section applies to Hindus, etc.— Act XXI of 1870, s. 2* 

• Habergham v. Vincent, 2 Ves., 204 j In the goods of GUI, L. R., 2 P. and D. 6. See 
Burton V. Newbery, L. R., 1 Oh., Div., 288 j per Jessel, M. R. In the goods cfDanieU, L. R., 
BP.D., 14. 

s Dillon ▼. Harris , 4 Bligh, N. S., 868, per Lord Brougham. 

• Countess Ferraris V. Ld* Hertford, 8 Curt., 468. In the goods of Watkins, L * R., 1 P. 
and D., 19. In the goods of DaUow, L. R., 1 P. and D., 189 ; In the goods of Sutherland, ib, 198 1 
Singleton v. Tomlinson, L. R. 8 Ap» Cas. 409. 

8 Ibid. 

• L.R., 1 P.andD.,189. 

8 In the goods of Drummond, 2 Sw. and Tr. 8. See In the goods of Willnwtt, 1 8w. and Tr. 36* 

• In the goods of Terrible, 1 Sw. and Tr. 140. Boo In the goads rf Widdsrington, SSL. S., 
Prob., 66. Bee also Guest v. Willaseg, 8 Bing. 614. 

• In the goods ef Daniel, L. R., 6 P. D« 14. 
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The Court has allowed the will of another person , 1 * * the revoked will of 
another person,* a deed,* a list of plate written on the same sheet as the will , 4 * 
to be incorporated . 6 

Questions frequently arise as to what papers constitute the will of the 
testator* In Qould v. Lake,* it was held that statements of a testator, whether 
made before or after the execution of the will, were admissible to show what 
papers constitute the will. There the question was whether an appointment of 
exeeuton and the nomination of one of them as the residuary legatee, which were 
contained in the first page of the outer sheet of the will, formed part of the 
will, the will itself being written on the inner sheets. The words “ see over ” 
with an asterisk in the body of a will were held, in another case, to incorporate 
a sentence on the second sheet on which was another asterisk, the will itself 
being written and signed on the first sheet . 7 * The sentence was treated as in 
the nature of an interlineation. 

In all cases of incorporation the identity of the paper intended to be 
incorporated must be established.* Unless it is clearly identified with the 
description of it given in the will, and has been shown to have boon in existence 
at the time the will was executed, it cannot be taken as part of the will . 9 
Both these matters must be established, and though thei% may bo no doubt as 
to the former, unless tho latter is proved, there can be no incorporation of 
the paper with tho will . 10 Where the identity of the paper cannot be disputed, 
and the will refers to it as in existence^ it will be presumed that the paper 
was in existence at the time of the exeeuton of the will . 11 * * A codicil duly 
executed, it seems, will give effect and operation to Unexecuted papers which 
have been written between the periods of tho execution of the will and codioil, 
although the latter does not refer to tho former, as where the testator by his will 
bequeathed articles of plate “ specified in schedules A and B to be annexed 
to this document . 19 

1 In the good* of Darby, 10 Jur., 164. 

• In the goods of Countses of Durham, 8 Curt., 57. 

I In the goods of Dickons, 8 Curt. 60. 

4 In the goods ofLssh, 2 Jur., N. S., 526. 

0 See Agnew, State of Frauds, p. 846. 

• Lh R., 6 P. and D., 1. See 8ugd$n v. Lord Bt Leonards, L. R., 1 P. Dir., 154. 

* In the goods of BiH, L. R., 1 P. and D., 814. 

* Allen v. J Haddock, 11 Moore’s P. 0., 427. See Smart v. Prujean, 6 Yes., 665 ; Singleton 
v. Tomlinson, L. R-, 8 Ap. C*., 404. 

9 tlingleton ▼. Tomlinson , L. R., 8 Ap. Ca., 404. 

'•Ibid. 

II In tho goods efAsh , 2 Jur., N. 8., 586. 

u In tho goods of Bunt , 8 Rob., 688) Williams on Exeoutors, 288. Bm In the goods of 

Lmmstoo, 86 L. J., Prob. 155. 
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Where the deceased executed a will in India which he deposited in a bank 
there, and subsequently, in England, executed a codicil which contained the fol- 
lowing clause, — “ of which will 1, along with the codicil thereto, execute a copy 
and homologate and confirm the same in all particulars, except so far as altered 
or reyoked by this codicil ayd at the time of the execution of the oodicil the 
deceased produced a paper which he informed the witnesses was a copy of his 
will, it was held that the copy produced was incorporated in the codicil. 1 * * 

If the terms of referonce in a will are not sufficiently precise, parol eyidenoe 
is admissible to identify the paper referred to. Thus in Allen y. Maddock ,* an 
unattested will was held to be incorporated in a duly executed oodicil, which 
was headed — “ This is a codicil to my last will and testament,” no other will 
haying been found. In that caso the doctrine of incorporation was very fully 
discussed by the Privy Council. In another case, however, in the same year, 
Sir Cressweli Cress well, who was ono of the Judges in the case of Allen v. 
Maddock, and entirely concurred in the judgment, said that the principle of 
incorporation as there laid down by the Privy Council was not to be extended.* 

In In the goods of Heathcote , 4 * a married woman made a will which was 
invalid, but afterwards when a widow, she executed upon the same paper as the 
invalid will a docunffint which began with the words “ This is a codicil to the 
last will and testament of mo ” and it was proved that she left no other will. 
The Court held that the will was incorporated and both documents were there- 
fore admitted to probate. In another case, 6 probate was granted of two instru- 
ments called respectively “ the last will and tostament M the later will not 
containing a revocatory Aause, but this, of course, was not on the ground that 
there was any incorporation. 

Where a testator by his will “ ratified and confirmed ” a particular deed, 
it was held that he had sufficiently shewn his intention to make it part of his 
will, and the deed was accordingly taken as incorporated.* 

A document described as “ the tllird codicil to my will ” was held not to 
be incorporated by a oodicil of a subsequent date by the words therein “ this 
is the fourth codicil to my will.” 7 

In In the goods of Mathias ,* the testatrix, by her will, requested her trinkets 
to be divided “as I shall direct in a small memorandum.” On her death, the 

1 In the goods of Mercer, L. R., 2 P. and D., 91. 

• 1 Moore’s P.0.,427, 

• 1 Sw. and Tr., 260. 

4 L. R., 6 P. and D., 80. 

* In the Goods of PetchUl, L. R., 8 P. and D., 168. 

• Sheldon ▼. Sheldon , l Rob., 81 1 In the Goods of Morris, L. R., 2 P. and D., 88. 

* BU&hil * Ponshon, h. R., 6 P. and D. t 9. 

* 9 Sw* and Tr., 100. 



70 


INDIAN SUCCESSION ACT — GENERAL OHA&ACTENISTICS OP WILLS. 


will and two codicils, and a paper Headed “ Memorandum of trinkets referred 
to in my will ” were found folded together in a locked portfolio. There was 
no evidence to show that the memorandum was in existence at the time it was 
executed, bnt there was evidence from which it might be inferred that it was 
in existence before the date of the last codicil, Jbut that codicil did not refer to 
it. Sir G. Gresswell held that the re-execution of the will by the last codicil 
could not make that a part of the will, which was no part of it before. That 
case, however, and the - other authorities on the point were subsequently dis- 
cussed by Lord Penzance in another case 1 where the testatrix by her will 
dated 15th September 1865 bequeathed “ all such plate and plated articles 
as are contained in the inventory signed by me and deposited herewith.” 
The will was deposited with the testator’s bankers in an envelope with an 
endorsement in her writing, and in the same envelope was found an inner 
envelope containing a list of plate. The list, which was on several sheets, 
was headed “List of plate and plated articles left by my will dated the 
15th September 1865 ” and it was signed by the deceased in several places, and 
on the last sheet was her signature, and the date 2lBt September 1865. 
Affidavits were filed shewing that the will and list were deposited on the 
21st September 1865, and that a codicil dated the 10th Obtober 1865 was de- 
posited subsequently. It was also proved that the testatrix had intimated her 
intention of signing the inventory and depositing it with her will. It was said 
that, although the republioation of a will by a codicil would not of itself entitle 
an unexecuted paper written or signed between the date of the will and the date 
of the codicil to probate, yet where the will, if read ttk speaking at the date of 
the execution of the codicil, contained language which would operate as an in- 
corporation of the document to which it refers, such document, although not in 
existence until after the execution of the will, is entitled to probate by force of the 
codicil. Applying that principle to the case before him, Lord Penzance held that 
the words in the will referring to the inventory appeared to refer with sufficient 
distinctness to a document then existing. “ If the proposition ” he said 44 laid 
down by the learned judge in In the goods of Mathias is a general one, that decision 
cannot he supported. I think that the proposition is not a general one, but must 
be read in reference to the case to which it refers.” 

A codicil which refers to a will of a particular date and does not refer 
to a subsequent codicil does not operate as a republication of the subsequent 
codicil. 1 

A testator cannot directly or indirectly reserve power to himself in a wjll 

1 In the Good* qf Lady Truro, L. B., X P. and D., 801. 

a Burton v. Newbery, L. R., ICh. Div., 884 j dissenting from Gordon v. Lord Reay, B 
fiitt.,274. 
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duly executed to dispose of property by a subsequent unattested instrument. 1 
Such a case stands in a very different footing from the case in which a testator 
by reference to an existing document is held to incorporate that document. 
Where, however, a disposition of property is complete, the gift will be effectual, 
although it might be necessary for the testator to do some future aot to 
distinguish the legatee, as, in the case of Stubbs v. Sargon * whero the devise 
was to “ the persons who shall be in copartnership with me at the time of my 
decease, or to whom I shall have disposed of my business.” 

It does not follow that because papers are incorporated in the will they 
must be included in the probate. 8 Thus, where the dooument referred to was 
a deed in the hands of trustees, who refused to produce it, probate was granted 
of the will alone. 4 Where two documents are referred to, but only one is 
found, effect will be given to that. 6 Where a will and codicil have been in 
existence, and the will has been revoked, probate of the codicil will not be 
granted, unless the Court be satisfied that it was intended to operate separately. 0 

Where a will contains a bequest to a person and it appears that a trust 
was intended, but the nature of the trusts is not disclosed, evidence of the trusts 
may be given if th By have been communicated at or before, 7 or subsequently. 4 
to the making of the will. 9 

In Riardon v. Banon , 10 a will directed a pecuniary legacy to be disposed of 
by the legatee in a manner of which he alone could be cognizant and as con- 
tained in a memorandum which the testator would leave with him. It was 
proved by parol evidence*fchat before the execution of the will, the testator had 
verbally informed the legatee that he intended to bequeath the legacy in trust 
for a person whom he then named, and that the legatee had consented to accept 
the legacy for this purpose and had promised the testator to carry out his 
wishes respecting it. The residuary legatees having claimed the benefit of 
the legacy, it was held by the Vice-Chancellor that a vailid trust for the 
person named by the testator had attached to the bequest. It was also held that 
parol evidence was admissible to prove that a legacy had been bequeathed upon 

1 Haber gham r. Vincent, 2 Yes., 204 j Johnson v. Ball, 6 De. G. and S., 65 ; See Sidgrt fives 
v. Brewer, L. B., 15 Ch. D., 694. 

» B M. and 0., 507. 

• Sheldon r. Sheldon, 11 Moore’ a P.O., 427 t (S. 0.), 1 Bob., 81. 

4 In the goods of the Qibthorp , L. R., 1 P. and D., 106. 

4 Dickenson v. Stidolph, 11 0. B., N. 8., 841. 

• In the Goods qf Grieg, L. R., 1 P. and D., 72 j see In the Goods of Savage , L. R., 2 P. 
and 78. 

f Biordon v. Banon, 10 Ir. 8q., Rep. 649 1 oited 16 Oh. D., p. 606. 

4 Moss t. Cooper, 1 J. and H., 867. 

* 8m In re Westwood, Sidgteavss v Brewer , 15 Oh. Dir., 594. 

* 10 Ir. Xq., Rep. 849, cited 15 Oh. Dir., p. 606 
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a trust entirely or partially undisclosed upon the face of the will, when, at or before 
the execution of the will, the trust had been communicated by the testator to 
the legatee and had been accepted by the latter. Referring to the cases the 
Viee-Ohanoellor said, 44 The result of the cases appears to me to be that a 
testator cannot by his will reserve to himself thq right of disposing subsequently 
of property by an instrument not exeouted as required by the statute or by 
parol, 1 * * but that when at the time of making his will he has formed the intention 
that a legacy thereby given shall bo disposed of by the legatee in a particular 
manner not thereby disclosed, but communicated to the legatee and consented to 
by him at or before the making of the will, or probably, according to Moss v. 
Cooper , (1 J. and H., 367), subsequently to the making of it, the Court will 
allow such trust to be proved by admission of the legatee or other parol evidence, 
and will, if it be legal, give effect to it. The same principle which led this Court, 
whether wisely or not, to hold that the Statute of Frauds and the Statute of Wills 
were not to be used as instruments of fraud, appeal's to mo to apply to cases 
where the will shows somo trust was intended, as well as to those where this 
does not appear upon it. The testator, at least when his purpose is communi- 
cated and accepted by the proposed legatee, makes the disposition to him on the 
faith of his carrying out hiB promise, and it would be a fratfd in him to refuse to 
perform that promise.”* 

The trusts must be communicated to the trustee in the life-time of the 
testator.^ Where on the face of the will a legatee is a trustee, but the trusts are 
not thereby disclosed, it is clear that no trust not communicated and assented 
to by the legatee but afterwards declared by a paper not executed as a will, 
could be binding. 4 In such a case tho legatee would be a trustee for the next 
of kin. There is, however, a well known class of cases where no trust appears 
on the face of the will, but the testator has been induced to make the will, or, 
having made it has been induced not to revoke it by a promise on the part of 
the' devisee or legatee to deal with t&e property or some part of it in a speci- 
fied manner. In those cases the Court has compelled discovery and performance 
of the promise, treating it as a trust binding the conscience of the donee, on the 
ground that otherwise a fraud would be committed, because it is to be presumed 
that if it had not been for such promise the testator would not have made, or 
would have revoked, his gift. The principle is precisely the same as in Aha case 
of an heir who has induced a testator not to make a will devising the estate 

1 See Habergkam v. Vincent, 2 Vee. Jun, 804 j Countess Ferrari* v. j Lord Hartford, 8 Caret., 

488. 

• See In re Fleetwood, 8idgreaves v. Brewer , L H., 15 Ch. Div., 594. 

• In re Boys i ; Boyee v. Carritt M. B., 20 Ch. Div., 581, 

• See Johnson v. Bell, 5 Do G. and 8m., 85 ; Briggs v* Fenny, 8 Mao. and G. f 848 1 Single- 
ton v. Tomlinson, L. R., 8 Ap, Ca., 404 j In re Boyee t Bayes v. Qarritt, L. R.,86 Ch. I M** 681. 
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aw ay from him, by a promise that if the estate were allowed to descend, he 
would make certain provisions out of it for a person named. 1 

Where there is a bequest to two persons as tenants in common, with a secret 
trust communicated to one of them only, the gift to the other is not void, even if 
the secret trust be proved, though it would have been so in the case of joint 
tenants 8 . 

If a secret trust is alleged it must be distinctly and clearly shown that the 
person whom it is sought to convert into a trustee acted malo ammo. 8 So the 
onus is on those alleging it to prove that a trust for charity was oommuni* 
Gated to, and expressly or tacitly accepted by the devisees. 4 

The Indian Succession Act, as I have said, does not contain any provision 
as to the particular language of a will or the manner in which it may be written. 
It is therefore immaterial in what language a will is written. 1 It may be 
written, or partly written, in pencil. 8 If the part of a will written in pencil 
appears to be deliberative only, as where queries are placed in the margin, that 
part must be omitted from the probate. 7 And, primd facie, the presumption 
is that alterations made in pencil are deliberative ; in ink, final. 8 

If a paper be superscribed ‘ Heads of a Will,* or * Plan of a Will/ Ac., the 
inference, we have seen, 8 from this would be that it was a paper from which it 
was intended that a more formal will should be drawn out, yet, in a case where 
such an instrument was dated, signed, and endorsed * intended will/ and altera- 
tions in it afterwards made in a formal manner, and the deceased declared upon 
being taken ill that he had written the heads of his will and signed it, and that 
that would do very well, the paper was established as a will.* 0 

As to the wording of a will, the Indian Succession Act, following the rule 
laid down by Lord Kenyon in May v. Coventry, declares that it is not neces- 
sary that an y te chni cal words or terms of art should be used in .a will, but only that 
the wording shall be such that the intentions of the testator can be known there- 

1 BHekland v. Aldridge, 9 Ves. 516 j Walgrave v. Tebbe, 2 K. and J., 813 f McCormick v. 
Qtogan, L. B., 4 H. L., 82 j Jones v. BadXey, L. B., 8 Oh. Ap., 862 « see In re Boyee : Boyee 
V. Carritt, L. B., 26 Oh. Div., 581. 

• Bosebotham v. Dumneto, L. B., 8 Oh. Div., 480. 

• McCormick r. Oroya*', L. B , 4 H. 82, p. 97. 

• Jones v. Bailey, L. B«, 8 Oh. Ap., 862* 

• WflUama on Exeontorg, p. 118 j See Reynolds r. Kortright, 18 Bear. 417. 

• Bateman v, Pem^ngton, 3 Moore’s P.O., 228. 

» In th» good* of Ball, h. 2 P. wd D., 2M > I» tht good. of Mam*, «7. 

• JfowfcM *. Barnktt, 1 Hagg., 321 William, on Executor., 112. 

• Ante p. 66 and oaees there cited. 

>• Mem v. Spear, l Phfll., 850 * Williams on Executor*, p. 110. 

»*TcB.,88, 

9 
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from. 1 It is, however, a rule of construction, as we shall find later in dealing 
with the construction of wills, that if technical words are used, they are to be 
construed according to the technical sense, unless upon the whole it is plain that 
the testator did not so intend.* 

The next point which I propose to discuss is the testamentary capacity 
which is necessary to the making of a valid will. Under the Indian Succession 
Act every person of sound mind and not a minor may dispose of his property 
by will. 8 In England formerly alien friends or such as were at peace with 
England might make wills to dispose of their personal estate, but alien enemies, 
unless they had the King’s license, express or implied, to remain in England, were 
incapable of making any testamentary disposition of their property. 4 Now in 
England by s. 2 of the Naturalization Act, 1870 6 an alien has power to take, 
acquire, hold and dispose of both real and personal property in the same manner 
in all respects as a natural born British subject. Under s. 46 of the Indian 
Succession Act, it would seem, that aliens, whether friends or enemies, if not dis- 
qualified by reason of mental capacity or minority, may dispose of property 
of every description by will. 6 In England, at one time, the personal property of 
a felu de se was forfeited to the Crown ; but now forfeitiwre is abolished by 33 
and 34 Viet. c. 23, except in tho case of outlawry J Under the Indian Suc- 
cession Act, not only a felo de sc, but a convicted criminal, may make a will. 8 

A testator at the time of making his will must bo fully cognizant of its 
contents, und be in a condition to exercise, and must in fact exercise thought, 
judgment and reflection respecting the act he is doipg. 9 In a case where a 
testator executed a will on his deathbed in favour of his wife to the exclusion 
of the other members of his family, and it was alleged he was of weakened and 
impaired capacity, the Privy Council expressed an opinion that in order to con- 
stitute a sound disposing mind a testator in such a case must not only be able 
to understand that he is by his will giving the whole of his property to one object 
of his regard, but he must also have capacity to comprehend the extent of his 
property and the nature of the claims of others whom by his will he is excluding 
from all participation in that property, and that the protection of the law is in 
no cases more needed than it is in those cases where the mind has been too muoh 

4 Act X of 1865, s. 61. This section applies to Hindos, etc. under Aot XXI of 1870. 

• P$r Lord Alvanley in Thelluason v. Woodford, 4 Vea., 829. 

a 8* 46. This section applies to Hindns etc. under Aot XXI of 1870. 

4 Williams on Executors, 18. 

• *3 Viet, o* 14. 

4 See Mayor of Lyono v. X. /. Co., 1 Moore’s P. 0., 17$. 

T See 42 and 48 Viet. o. 69, s. 3. 

• See In tho goods of BalUoy, 31 L. J., Prob., 178. 

4 Zhfaur ▼. Croft, 8 Moore's, P. C. f 136. 
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enfeebled to comprehend more objects than one, and most especially when that 
one may be so forced upon the attention of the invalid as to shut out all others 
that might require consideration, and then the question, as in the case before the 
Judicial Committee, was not whether the testator knew, when he was giving all his 
property to his wife and excluding all other relations from a share in it, but 
whether he was at that time capable of recollecting, who those relations were, 
of understanding their I’eapective claims upon his regard and bounty, and of 
deliberately forming an intelligent purpose of excluding them from any share 
of his property. 1 

A lunatic usually mad but having intervals of reason cannot, during his 
insanity make a will,* but during the intervals of reason lie may make a valid 
testament,* appointing executors and disposing of his goods at pleasure.* An 
idiot, that is, a fool or madman from his nativity, who has never had any lucid 
intervals is, of conrse, incapable of making a will.* It must be borne in mind 
that if a testator make a will while in a state of unsound mind, the will does 
not, upon his subsequently recovering his understanding, become operative, 
unless the testator after having regained his sound reason republish it as his 
will.* 

If a person impeach the validity of a will on account of the supposed 
incapacity of the testator, it will be incumbent on him to establish such 
incapacity by tho clearest and most satisfactory proofs. The burden of proof 
rests upon the person attempting to invalidate what on its face purports to be 
a legal act. In other words, sanity must be presumed, till the contrary is shown* 
In the case of Banks Goodfdlow, 1 it appeared that the testator made a 
will in 1863 ; he had been confined as a lunatic for some months in 1841, and 
he remained subject to delusions that he was personally molested by a man 
who had long been dead, and that he was pursued by evil spirits whom he 
believed to be visibly present ; and these delusions were shown to have existed 
between 1841 and the date of the will and &lso between that date and his death in 
1865. As to the testator's general capacity to manage his affairs etc. the evidence 
was contradictory, but it was admitted that at times he was capable of making a 

1 Harwood v. Baker, 3 Moore, P, C. 282, p. 290. 

a Williams on Bxeoutors, 19. 

a Act X of 1865, s. 46, Expl. 3 which applies to Hindus, etc., under Aot XXI of 1870. 
Williams on Bxeoutors, 21 ; Cartwright v. Cartwright , 1 Phill., 100 ; Waring v. Waring, 
6 Moore's P. 0., 341 s Nichole v. Binns, 1 Sw. and Tr., 239. 

4 Williams on Executors, 17. 

a See Williams on Bxeoutors, 229. 

• Qroom r. Thomas, 2 Hagg., 434 j Smee v. Smee, L. &., 6 P. D., 84; Murfett v. Smith, 

12 P. DiV., 116 1 Banks v. Qoodfellow, L. H., 5 Q. B., 640 ; Jenkins v. Aforrw, L. B., 14 Ch. D., 
074 1 Williams on Bxeoutors, 20. < 

* L. B.« 6 Q. B., 649. 
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will. The Jury wee directed to oonsider whether at the time of making the 
will, the testator wee capable of haying such a knowledge and appreciation of facte, 
and wee so far master of his intentions and free from delusions as would enable 
him to have a will of his own in the disposition of his property and to act upon it ; 
and they were further directed that the mere^fact of the testator being able to 
recollect things or to converse rationally on some subjects, or to manage some 
business, would not be sufficient to show that he was sano, while, on the other 
hand, slowness, feebleness and eccentricities would not be sufficient to show he 
was insane, and that the whole burden of showing that the testator was fit at 
the time, was on the party claiming under the will. It wub held that the 
direction to the Jury was practically right, for that it was immaterial whether 
the delusions remained latent or not at the time, if the testator was otherwiso 
competent to make a will, as neither of the delusions — the dead man being in no 
way connected with the testator, — had, or could hove had, any influence upon 
him in disposing of his property. In cases, such as that of Dew v. Clark, 1 
where the insane delusion had a direct bearing on the provisions of the will, the 
delusion being once proved, and its connection with the will being manifest, there 
is no difficulty in setting aside the will. 

Previous to the caso of Banks v. Goodfellow ,* it was considered, 8 that 
if a man's mind was unsound in one particular, the mind being one and indivisible, 
his mind was altogether unsound, and that therefore he could not be held capable 
of performing rationally such an act as the making of a will. 4 In the case of 
Smee v. 8mee* it was laid down that if the delusions could not reasonably be 
conceived to have had anything do with the deceased ’sepower of considering the 
claims of his relations upon him and the manner in which ho should dispose of 
his property, then the presence of a particular delusion would not incapacitate 
him from making a will. The mere existence, however, of a delusion in the 
mind of a person making a disposition is not sufficient to avoid it, even though 
the delusion is connected with the subject matter of such disposition. It is a 
mere question of fact whether the delusion did or did not affect the disposition. 1 
Accordingly, where a man is subject to delusions which are compatible with the 
retention of the general powers and faculties of the mind, such delusions will 
not be sufficient to overthrow the will, unless they were such as were calculated 
to influence the testator in making it. . 

» 8 Add., 79. 

• L. R., 6 Q. B., 649. 

•.Waring v. Waring 6 Moore's, P. 0 , 341 » Smith v. Tsbbitt, L. R., 1 P. and D , 898. 

• Bee Swiss y, Swiss, L. R., 6 P. D., 84, p. 90 j Jenkins v. Morris, L. R., 14 Ch. D«, 674, 

p. 680. 

• L. R., 6 P. D., 84. 

4 Jenkins v. Morris, L. R., 14 Ch. 674* 
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In the case of Bonk* ▼. Qoodfel low} to which reference heat already been 
made, Cockburn, 0. J., said— 14 The law of every civilised people concedes to the 
owner of property the right of determining by his last will, either in whole or in 
part, to whom the effects which he leaves behind him shall pass* Yet it is deal* 
that, though the law leaves to th$ owner of property absolute freedom in this ulti- 
mate disposal of that of which he is thus enabled to dispose, a moral responsibility 
of no ordinary importance attaches to the exercise of the right thus given. The 
instincts and affections of mankind, in the vast majority of instances, will lead 
men to make provision for those who are the nearest to them in kindred and 
who in life have been the objects of their affection. Independently of any law, 
a man on the point of leaving the world wonld naturally distribute among his 
children or nearest relatives the property which he possessed. The same motives 
will influence him in the exercise of the right of disposal when secured to him 
by law. Hence arises a reasonable and well- warranted expectation on the part 
of a man's kindred surviving him, that on bis death his effects shall become 
theirs instead of being given to strangers. To disappoint the expectation thus 
created and to disregard the claims of kindred to the inheritance is to shock the 
common sentiments of mankind, and to violate what all men concur in deeming 
an obligation of the moral law. It cannot be supposed that, in giving the power 
of testamentary disposition, the law has been framed in disregard of these consi- 
derations. On the contrary, had they stood alone, it iB probable that the power 
of testamentary disposition would have been withheld, and that the distribution 
of property after the owner’s death would have been uniformly regulated by the 
law itself. Bat there nza other considerations which turn the scale in favonr of 
the testamentary power. Among those, who, as a man’s nearest relatives, would 
be entitled to share the fortune he leaves behind him, some may be better pro- 
vided for than others ; some may be more deserving than others ; some, from 
age, or sex, or physical infirmity, may stand in greater need of assistance. Friend- 
ship and tried attachment, or faithful service, may have claims that ought not 
to be disregarded. In tbe power of rewarding dutiful and meritorious conduct, 
paternal authority finds a useful auxiliary ; age secures the respect and atten- 
tions which are one of its chief consolations. As was truly said by Chancellor 
Kent, in Von AlH v. Hunter,* * It is one of the painful oonsequenoes of extreme 
old age that it ceases to exaite interest, and is apt to be left solitary and 
neglected. The control which the law still gives to a man over the disposal 
of his property is one of the most efficient means which he has in protracted 
life to command the attentions due to his infirmities.' For these reasons the 
power of disposing of property in anticipation of death has ever been regarded 
as one of the most valuable of the rights incidental to property* while there can 


* i*. R.,iQ.B.,p.adi. 


* 5 Johnson, N. Y., Qb* Bop., p. 169. 
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be no doubt that it operates as a useful incentive to industry in the acquisition 
of wealth, and to thrift and frugality in the enjoyment of it. The law of 
every country has therefore conceded to the owner of property the right of 
disposing by will either of the whole, or, at all events, of a portion, of that 
which he possesses. The Roman law, and t]iat of the Continental nations 
which have followed it, have secured to the relations of a deceased person in 
the asoending and descending lino a fixed portion of the inheritance. The 
English law leaves everything to the unfettered discretion of the testator, on 
the assumption that, though in some instances caprice, or passion, or the power 
of new ties, or artful contrivances, or sinister influence, may lead to the neglect 
of claims that onght to be attended to, yot, the instincts, affections and common 
sentiments of mankind may bo safely trusted to secure, on the whole, a bettor 
disposition of the property of the dead, and one more accurately adjusted 
to the requirements of each particular case, than could be obtained through 
a distribution prescribed by the stereotyped and inflexible rales of a general law.” 

It is now settled law that the more existence of a delusion is not suffi- 
cient to deprive a man of testamentary capacity, 1 even if the delnsion is 
connected with tho subject matter of the disposition. Tt is a question of evidence 
whether the delusion affected tho disposition. 8 The law does not say that a 
man is incapacitated from making a will if be proposes to make a disposition 
of his property moved by capricious, frivolous, mean or even bad motives. Every 
one is loft free to chooso tho person upon whom he will bestow his property 
after death, entirely unfettered in the selection he may think proper to make. Ho 
may disinherit, either wholly or partially, his children, land leave his proporty to 
strangers to gratify his spito, or to charities to gratify his pride, and effect must 
bo given to his will, however much the course he has pursued may be condemned. 

A man may take an unduly harsh view of the character of his children, bnt 
there is a limit beyond which one feels that it ceases to bo a question of harsh 
unreasonable judgment of character, anil that the repulsion which a parent exhi- 
bits towards one or more of his children must proceed from some mental defect in 
himself. There is a point at which such repulsion and aversion are themselves 
evidence of nnsoundness of mind. 8 

' As to the proof of lucid intervals great care must bo exercised. “ It is 
scarcely possible,” said Sir John Nichol, 4 “ to be too strongly impressed with 
the great degree of caution necessary to be obsorvod in examining the proof of 
a lucid interval. In some oases where the testator has been of unsound mind, 

1 Broughton v. Knight t L. B, 8 P. and M., 64) Since v. Smee, 48 L. J., P. and H., 8) 
Jenkins v. Jf orris, L. R., 14 CE. D., p. 680. 

* Jenkins v. Jforrie, L. R., 14 Oh. D., p. 674. 

a Broughton v. Knight , L. R., 8 P. and D*, 64 } per Hannon, J. 

4 White v. Driver, 1 Phill., 88. 
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where the act was not only done and completed by the testator himself but the 
will was proper and natural, the Courts have treated the will as made in a lucid 
interval. 1 If general lunacy is once established the party alleging a lucid 
interval must establish, not merely a cessation of the violent symptoms of the 
disorder, bnt a restoration of the faculties of the mind sufficient to enable the 
testator to judge of the act. 2 * 

A minor under the Indian Succession Act is a person who has not have 
completed the ago of 18 years. 8 By the Indian Majority Act, IX of 1875, s. 2, 
it is enacted that evory minor of whose person or proporty a guardian has boon, 
or shall be appointed by any Court of Justice, and every minor under the Court 
of Wards shall, notwithstanding anything contained in the Indian Succession Act 
or in any other enactment, be deemed to have attained his majority whon he shall 
have completed the ago of 21 years and not boforo, but that, subject as aforesaid, 
every other person domiciled in British India shall bo deemed to have attained his 
majority when lie shall have completed the ago of 18 years and not before. 4 * The 
age of majority under Act XL of 1858, is also 18 years (S. 2G). The Indian Suc- 
cession Act is silent as to how the age is to be computed. In England, in computing 
the ago of a porson far testamentary or other purposes, the day of the birth is in- 
cluded ; thus, if he wore born on the 16tli J unuary 1800, he would have attained his 
age of majority, (i. <?., of 21 years) on the 15th January 1821, and as the law does 
not recognize fractions of a day, the age would be attained at the first instant of 
tho latter day. 6 So under the Indian Majority Act in computing the age of any 
person, the day on which ic is born is to bo included as a whole day. 6 

The definition of a minor in the Indian Succession Act has been made applica- 
ble to Hindus to whom the Hindu Wills Act applies. 7 Long prior to tho passing 
of the latter Act it had been held that a Hindu being a minor was incapable of 
making a will. 8 Under Hindu law (as we have seen 9 ) minority terminated at the 
age of sixteen years, but now, in all cases to which the Hindu Wills Act is appli- 
cable, no person who has not completed the age of 18 is competent to make a will* 

Although a minor may not dispose of his property by will, 10 a father, 

1 See Cartwright v. Carhvright, 1 MlAl , 00 j Rcniby V. Foni/iow, 1 Add , 00. 

» Ball v. Warren , 9 Vo*. 605, p. 611. 

8 Act X of 1865, s. 8. 

9 See Raj Coomar Roy v. Alfiuuddin Ahmed , 8 C. L. B., 419} Stephen v. Stephan, 

I. L. R., 8 Cal., 714, (8. C.) 10 0. L R., 588. 

9 1 Jam., 45, 4th edition. 

0 Act IX of 1876, e. 4. 

’ Act XXI of 1870, e. 6. 

9 Gnuimath Byeack v. Hurroeoondery, 8 Iforloy's Dig., 198. 

9 Supra, p. 17. 

* AotXof 1895, 8. 46. this section applies to Hindus, etc. under Art XXI of 1870* 
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whatever his age may be, may by will appoint a guardian or guardians for his 
child during minority. 1 * * In England, this power to appoint guardians of thoir 
infant children by will was given to minors by 12 Car. II, c. 24, s. 8. That power 
was, however, takon away, it seems, though not expressly, by s. 7 of the Wills Act, 

1 Viet., c. 26.* In England a testamentary guardian of minor children is entitled 
to a grant of administration for their use and benefit before all others.* The next 
in order is the guardian of tho estate (not the person) of a minor appointed by the 
High Court of Chancery, or a guardian appointed by a competent foreign. Court. 
If there bo no such guardian, the Court itself will appoint a curator or guardian 
from the next-of-kin of tho minor for the purposo of taking the grant. 4 * 

Where two or more persons are appointed testamentary guardians tho 
office survives although there arc no express words of survivorship in the clause 
of the appointment. 6 

Explanation I to s. 46 of the Indian Succession Act declares that a manned 
woman may dispose by will of any property which she could alicnato by her own 
act during her life. This provision is in accordance with the civil law, according 
to which a married woman was capable of bequeathing as a feme sole . 6 

Prior to the Married Woman’s Property Act, 1882, which gave a married 
woman power to dispose by will of any real or personal proporty as her separate 
property as if she were a feme sole , a married woman in England, except in 
eortain cases, had no power to make a will. Being excepted from the operation 
of the Statute of Wills, 34 and 35 Hen. VIII, c. 5, she was incapable of 
devising lands, and she was also incapable of ma$ng a testament in respect 
of chattels without the licence of her husband, 7 * and the Wills Act, 1 Viet., 
c. 26, made no alteration in the law with respect to tho testamentary capacity 
of a feme covert* She might make a will as to property to which she was 
entitlod in autre drain as executor, and could appoint an executor for tho 
purpose of continuing the represontafion to the original testator. 9 She might 


1 Aot X of 1865, b. 47. Thin does not apply to Hindus, otc. 

■ As to power of an infant to appoint guardian of his children, see Morgan v. Hatchett, 
18 Beav., 86. 

■ In the goods of Morns , 2 Sw. and Tr., 360. 

4 Eyre v. Shaftesbury, 2 P. Wma., 102. 

• Rich v. Chamberlayne , 1 Leo, 135 ; In the goods of Ewing , 11 Hagg., 881 ; Coot©’ a Prob. 
Pract., 129, 180. 

• 2 Blaokatone’a Commentaries, 497, 

’ See Willock v. Noble, L. R., 8 Ch , 778 ; 7 H. L., 680. 

• Williams on Executors, p. 51. 

• Scamrnll v, Wilkinson, 2 Bast, 662. In the goods of Riehards, L. It., 1 P. and 0., 166 
WiltiMts on Executors, p* 54. 
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lilsb make a will in pursuance of an agreement, made before marriage or by 
virtue of a power. 1 So who might dispose of personal properly and of 1 ho 
beneficial interest in real estate settled to her separate use,* and also of her 
savings out of alimony.® 

Under s. 4 of the Indian Succession Aet, no person to whom the Aet. applies, 
acquiros hy marriage any interest in the property of the person whom ho or 
she marries, nor becomes incapable of doing any act in respect of Iuh or her 
own property which ho or she could not havo doiie if unmarried. 4 

The testamentary power of a Hindu female, wo havo seen, 6 over hor sfn'dhnn 
is commensurate witli her power over it in her lifetime. But slio has no power 
to bequeath property which she inherits from males, or property in which she 
has only a limited interest.® Section db of the Indian Succession Aet has been 
made to apply to Hindus by s. 2 of the Hindu Wills Aet, 1870. Accordingly, a 
Hindu married woman may by will dispose of whatever property she might havo 
disposed of during her lifetime. 1 have already referred? to llie question which 
has boon raised, but which apparently has not been decided, as to the right of a 
Hindu widow to make a devise in respect of accumulations arising from the estate 
of her husband in her hands, w hich she may fiave evinced an intention to keep 
separate from her husband's estate. There appears to lie no reason, as l have 
endeavoured to show, why it should not he held that a Hindu widow should have 
this limited power of devise in respect of accumulations from the income of her 
husband's estate. 

Persons who are deu^ or dumb, or blind are not thereby incapacitated from 
making a will if they are able to know what they do by it.* 

In England ono who is deaf and dumb from his nativity is, in presumption 
of law, an idiot, and therefore incapable of making a will, but the presumption 
is one which, of course, may bo rebutted. 9 Old age alone does not deprive a man 

1 Tucker y. Inman , 4 M. and Or., 1077 ; Wiliams on Exocntors, p. 6G ; Burnett y Mann f 
1 Vos., Son. 15G; Hawkdey v. Barrow, L. R., 1 P. and D., 147 ; Jhvet v. Thompson, 1 Taunt., 
20* 5 Wxllock v.. Noble, L. 11., 7 IT, L., 580. 

• Taylor v Meads, 11 Jnr., N. S , 160 ; Pride v. Bubb, L. R., 7 Ch., 64. 

• Moore v Burbor, 11 Jnr , N. S. 539. 

4 See the provisions of tho Indian Married Woman’s Act, III of 1874. 

6 Supra, p, 56. 

• Venkata Rama Rao v. Venkata Suriga Ran, I. L. R , 2 Mad., 333, P. 0. j Behan Lai 
Sandyal v. Juggn Mohan Ooeeeain , 6 C. L. R., 422 j Teencowne C hatter jee v. Venonath Bancrjee 
8 W. R., 49 ; Dhoolub Bhaee v. Joeoee , 1 Dorr., 75 j Umraot ▼. Kalyanda* , Ibid., 314. 

• Supra, p. 55. 

• Act of 1865, b. 4G, Expl. 2. This section applies to Hindus otc., under tho Hindu 
Wills Aot. 

• In the goods of fronton 2 Sw. and Tr, 461; Williams on Execntora, 18; In the gOode 
of Qeal$i 8 Sw. and Tr., 481. 

K 
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of the capacity to make a will 1 ; nor does mere incapacity to manage his affairs.* 
Extreme old age, however, tends to excite the jealousy and vigilance of the 
Court . 8 Under the Indian Succession Act, no person can make a will while he 
in such a state of mind, whether arising from drunkenness or illness, or from any 
other cause, that he does not know what hq is doing . 4 The real test in all 
cases of this kind is, whether the testator had a proper appreciation or compre - 
hension of his act . 6 Thus, if no suspicion of frand exists, a will consistent with 
previous affection and supported by recognitions and circumstances showing 
volition and capacity is valid, though made in extremis , and though the instruc- 
tions were conveyed though the party benefited . 6 To constitute a sound 
disposing mind, a testator, an wo havo soon, must not only bo able to understand 
that bo is by his will giving bis property to an object of bis regard, but be must 
also have the capacity to comprehend the extent of the property and the 
nature of the claims of others whom by bis will bo may be excluding from 
participation in tho property . 7 In the case of Prinse p v. Dyce Sombre , 8 Dr. 
Lushington said “In cases whoro no mental insanity has either existed or 
been supposed to exist, the enquiry into tho capacity of a testator in extreme 
# old age, enfeebled by long illness, or where death is fast approaching, is simply 
whether the mental faculties retain sufficient strongh fully to comprehend the 
act to be done/* 

As to incapacity arising from drunkenness, it has been held that the mere 
fact that tho testator was addicted to drinking, and had an attack of delirium 
tremens a few days before executing the will, are immaterial, if he was able to 
understand it at tho time of executing it . 9 

A will or any part 10 of a will, the making of which has been caused by 
fraud 11 or coercion, 1 * or by such importunity as takes away the free agency of 

> * Ee-parte Cranmer , 18 Ves., 445. 

• Sherwood v. Sanderson , 19 Ves., 285. 

■ Kinletide v. Harrison, 2 Phill., 462, per Sir John Nicholl. 

4 Act X Of 1865, 8. 46, Expl. 4. 

• Harwood v. Baker , 8 Moo., P. 0., 282 ; Act X of 1365, 6, 46, illnsts., (a) (6) and (c) ; 
Prinsep v. Dyce Sombre, 10 Moo., P. 0., 278. 

• Boss v. Chester , 1 Hogg., 227. 

1 Harvtood v, Baker , 3 Moo., P. C., 282 j Earl of 8efton v. Hopwood, 1 F. and F. 578; 
Smith v. Tebitt. L. R., 1 P. and D., 398, 400. See Smee v. Smee, h. R., 5 P. D. 84. 

• 10 Moo., P. C., 278. 

Handley v. Stacey, 1 F. and F., 574. 

10 Allen v. McPherson, 1 H. of L., p. 191. 

M See per Lord Hardwioke in Lord Donegal's case, 2 Yes., Sen. 408 ; Allen v. McPherson, 
H. of L., pp. 207 and 206. 

» Hall v. Hall, L. R., 1 P. and D., 481. 
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the testator, is void. 1 If part of a will had been obtained by fraud only such 
part is void, and probate may be granted of the other part. 1 

It is not necessary to constitute coercion that there should bo actual 
violence. Imaginary terrors may be sufficient for that purpose . 3 If a wife, 
by falsehood, raises prejudices ii^ the mind of her husband against those who 
would be the natural objects of his bounty, and by contrivance keeps him from 
intercourse with his relatives, to the end, that the impressions, which she knows 
he had thus formed, may never be removed, such contrivance may be equiva- 
lent to positive fraud, and may render invalid any will executed under false 
impressions thus kept alive.”* The influence to vitiate an act must amount 
to force and coercion destroying free agency, and there must be proof that 
the act was obtained by this coercion . 6 It must be shewn that the will of 
the testator was coerced into doing that which he did not desire to do, but the 
mere fact that in making the will he was influenced by immoral considerations 
does not amount to undue influence, so long as the disposition of the will 
express the wishes of the testator . 6 It is not because one person has unbounded 
influence over another that such influence, when exercised, even though it 
may .be very bad indeed, is undue influence in tho legal sense of the word. 
Thus a young man #nay be caught in the toils of a harlot who makes use 
of her influence to induce him to make a will in her favour to the exclusion 
of his relatives. It may unfortunately bo natural that a man so entangled should 
yield to that influence, and confer large bounties upon the person with whom ho 
has been brought into such relation, yet the law doesfot attempt to guard against 
such contingencies. So $ man may be the companion of another and may 
encourage him in evil courses, and thus obtain what is ordinarily called an undue 
influence over him and the consequence may be a will in his favour. But that 
again, shocking as it is, will not amount to an undue influence in the eye of the 
law . 7 The importunity or persuasion which docs not deprivo the testator of 
the exercise of his judgment and volition ^ill not amount to undue influence . 3 

If a testator was prevented by force and threats from altering or revoking 
a will, tho Court may declare that the person using the force or threats are 
trustees in respect of anything taken under tho will . 9 

1 Act X of 1865, a. 48. See the illustration* to the section. This section applies to 
Hindus, etc. under the Hindu Wills Act. 

9 Allen v. McPherton , 1 H. of L., p. 191. 

• Boyae v. Rossborough, 6 H. L., 2. 

4 Ibid, per Lord Cranworth. 

• William* v. Goude, 1 Hagg., 581 j Wingrove v. Wingrove, L. U., 11 P . D. f 81. 

• Wingrove v. Wingrove, L. B., 11 P. D., 81. 

• Ibid. 

• Morieon ▼. Admini&tratw General , I. L. R., 7 Mad., 516. 

9 Bette v. Dong My, L. B., 5 P. Div., 2(5. 



64 


INDIAN SUCCESSION ACT — T E ST AM E NT A ft Y CAPACITY. 


The leading case upon* undue influence is that of Huguennin v. Baseley ? 
'where a donation was set aside on the ground of spiritual ascendancy and 
undue influence obtained by the defendant over the mind of the plaintiff. A 
more recent case on his subject is that of Lyon v. Home? In that case the 
plaintiff, who was a widow of advanced yea^s and weak and superstitious, 
sought to sot aside certain deeds by which the defendant had induced lior to 
transfer to him huge sums of money. The defendant, by representing himself 
as a spiritual modi um between the living and the dead, li ad induced her to believe 
it to bo her lato husband’s wish that he should bo treated as her adopted son, 
and under that belief the deeds had been executed. The deeds wore set aside. 

A will is not void if made under the influence of acts of attention and 
kindness . 3 Persuasion, appeals to the affections or ties of kindred, to a sentiment 
of gratitude for past services, or pity for future destitution, or tlio like, are all 
legitimate, and may be pressed on the testator, but pressure of whatever kind 
whether acting on the fears or the hopes, if so exerted as to overpower the 
volition without convincing the judgment, is a species of restraint under which 
no valid will can be made . 4 

la the case of Hall v. Hall? Lord Penzance made the following observations : 
“Importunity or threats, snch as the testa, tor has not the courage to resist — moral 
commands asserted and yielded to for the Hake of peace and quiet, or of escaping 
from distress of mind or social discomfort — those, if carried to a degree in which 
the free play of the testator’s judgment, discretion or wishes is overborne, will 
constitute undue influence t^ugh no force is either used or threatened. In a 
word, a testator may bo led but not driven, and liis $rill must be the offspring 
of his own volitiou and not the record of some one else’s.” 

If there has been no fraud, or coercion or other undue influence, and it ho 
proved that the testator was of sound mind, memory and understanding, and that 
the will was rend oven* to him, or that he had read it to himself, it must be pre- 
sumed that ho knew and approved of# the contents, and such knowledge and 
approval will be held to extend to every part of the will , 6 

Words or clauses introduced into a will by mistake or accident, without 
the knowledge of the testator, may be struck out . 7 But, unless words have been 

1 14 V us. i 273 ; 2 White uiul Tailor’s L. 0., 547 \ see Norton v. Belly, 2 Eden, 286. 

• L. R., G Eq., 655. 

8 Earl of 8 cf ton v. ITtJjtwood, 1 F. uud E., 578 j Act X of 1865, s. 48. ill. (A). 

4 Hall v. Hall, L. R., 1 P. and D., ‘182. 

• L. R., 1 P. and D., 462. 

8 Aifer v. Atkinson, Ij. R>, 1 P, and D., 6 Gj ; Qoodacre v. Smith, ib., 359 ) Harter v. Harter, 
L. R., 3 P. and D., 11, 22 ; Guardhouse v. Blackburn, L. R., 1 P, and D. 109. 

7 Fulton v. Andrew, L. R., 7 Ii. L., 448 ; Morrell v. Motrell , L. R., 7 P. Div., 68, In the 
good » of Qewald , L, R., 3 P. and 1)., 162. 
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inserted or omitted without the knowledge of the testator, the Court cannot 
correct the will either by the omission of words or by the insertion of other 
words . 1 * * 4 * In the case of Guardhouse v. Blackburn , 8 where a will had been read 
over to a capable testatrix and duly attested by her, the Court refusod to excludo 
from probate certain words inserfod in it, and which were not in accordance with 
the instructions given by her solicitor, nor were contained in the draft codicil 
which had boon road over to, and approved by her, although such words were 
sworn to by the solicitor, who prepared the codicil, to have been insertod without 
any instructions from her, and by his inadvertence. Lord Penzance made the 
following remarks : “ It is obvious that if the Court should allow itself to pass 
beyond proof that the contents of any such paper were road or otherwise made 
known to tho testator, and suffer an inquiry by the oath of the attorney or others 
as to what the testator really wished or intended, tho authenticity of a will would 
no longer repose on the ceremony of execution exacted by Statute, but would be 
set at largo in the wide field of parol conflict, and be confided to the mercies of 
memory. The security intended by tho Statute would thus perish at tho hands 
of tho Court. * * * * Tho codicil was proved to have been read over to the 

testator before the execution thereof ; she duly executed tho same, and tho Court 
conceives it to bo tpyond its functions or powers to substitute tho oath of tho 
attorney who preparod it fortified by his notes of the testator’s instructions for 
the written provisions contained in a paper so executed.” 

In In the goods of Oswald , B a testatrix having executed a will was advised 
that a bequest to her daughter should be secured^ her separate use, and she 
gave directions that a testamentary paper to that effect should be preparod. A 
paper was thus prepared purporting to be her last will and testament and con- 
taining a clause revoking all former wills. The testatrix was not aware that 
the paper contained such a clause, and it was not read over to her. Tho clause 
was said to have been inserted per incuriam , and was omitted from the probate.* 

In cases where portion of a will has been introduced through fraud, it is 
only where that portion is severable from the remainder that it can be excluded 
from tho will . 6 Where the rejection of part on the ground of its havirg been 
introduced by fraud, alters tho sense of the remainder, it may be questioned 
whether there is a valid will at all . 6 

1 Barter v. Harter , L. R„ 3 P. and D., 11, 22 ; Mitchell v. Gurd, 8 Sw, and Tr. 75. 

• L. R., 1 P. and D., 109, p; 117. 

• L. R„ 8 P. and D., 162. 

4 See In the goods of Duane , 2 Sw. and Tr,, 590. 

9 Rhodes v, Rhodes, L. R., 7 App. Ca., 192. 

• Ibid . 
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LECTURE V. 

execution, Revocation, alteration and revival 

OF WILLS. 

Rules as to Execution of wills— Signature — Attestation — Mark— Stamped name— Position of 
testator's signature— Signing by initials— Attesting witnesses, whether competent to sign 
by affixing mark or seal — Attesting witnesses must sign in presence of testator — “ Pre- 
sence of the testator "—Presumption where witnesses have no recollection of attesting 
testator’s signature — What is sufficient acknowledgment — Importance of attestation 
clause— Effect of giftB to attesting witnesses, or their husbands or wires — Gift to trustee 
as such, where wife attests will — Acceleration of interests after gift by reason of legatee 
being attesting witness— Witness not disqualified to prove will by interest, or by being 
executor— Privileged wills— RuleB as to privileged wills— Persons included in terms 
11 soldier " and “ mariner or seaman " — Nuncupative wills by prfclloged persons—*' Being 
at sea "—Minority in case of privileged wills — Revocation of wills— Wills when revoked 
by marriage— Power of appointment— Wills of Hindus not revoked by marriage — Wills 
how revoked— Revocation by " other will or codicil "—by cancellation or obliteration— 
Doctrine of dependent roktivo revocation— Prosumption of revoeation — General revo- 
catory clause— Prior codicil; whether revoked by. codicil revoking will — Revocation by 
burning, etc., or “otherwise destroying" — Lost Wills, Preemptions as to— Proof of Con- 
tents of lost wills— Destruction of will by a third person— Revocation of will made for 
valuable consideration — Alterations in wills— Obliterations— Interlineations— Erasures— 
General presumptions os to alterations — Wills containing blanks — Revocation of privileged 
wills— Revival of wills — Extent of revival of will or oodicil partly revoked and afterwards 
wholly revoked— Wills cannot be rcvivodjby implication— Intention to revive— Evidence 
of ro-exeontion of revoked will— Re-publication of revoked will. 

Having dealt with the general characteristics of wills and discussed the 
capacity necessary to the valid exercise of testamentary power, I propose now 
to deal with the requirements for the due execution of a valid will and with the 
rules which regulate the revocation, alteration and revival of wills. 

By s. 50 of the Indian Succession Act 1 every testator, who is not a soldier 
employed in an expedition or engaged in actual warfare, or a mariner at sea 
(soldiere and sailors being allowed under certain circumstances to make what 
are called privileged wills) must execute his will according to the following 
rules : — 


This section applies to Hindus, etc., under the Hindu Wills Act. 
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First . — The testator shall sign or shall affix his mark to tho will, or it shall 
be signed by some other person in his presence and by his direction. 

Second. — The signature or mark of the testator, or tho signature of tho 
porBon signing for him, shall be so placed, that it shall appear that it was 
intended thereby to give effect tp the writing as a will. 

Third. — The will shall bo attestod by two or more witnesses, each of whom 
must have seen the testator sign or affix his mark to tho will, or have soon 
some other person sign the will in the presence and by the direction of tho 
testator, or have received from tho tostator a personal acknowledgment of 
his signature or mark, or of the signature of such other person ; and each of 
the witnesses must sign the will in tho presence of tho tostator, but it shall not 
be necessary that more than one witness bo present at tho samo time, and no 
particular form of attestation shall bo necessary. 

In the English Wills Act, 1 Viet., c. 26, s. 9, tho words as to signing aro 
“ shall be signed at the foot or ond thereof by tho testator, or by some' other 
person in hiB presence and by his direction.” Under that section it was held 
that a mark by the testator for a signature, although the name did not appoar, 
was sufficient, 1 * * and that although the tostator was himself able to write * So, 
where a wrong naj^e was added after tho mark, but there was no doubt as to 
identity of the testator, the execution was held to be good.* Sealing is not 
a signature 4 * unless, porhaps, where the Beal is affixed by way of signature, 6 and 
sealing without signing has been held not to be sufficient. 6 A will may be 
signed by a former name, as in tho case of a woman signing the namo of a former 
husband, 7 or it may be signed under an assumed name, 8 the signature in each 
case being treated as a mark. In the same way a signing by initials has been 
held to be sufficient. 9 

A will may be written on several sheets of paper and in such a case one sig- 
nature is sufficient. 10 If the will is on several pieces of paper, it is not necessary 
that they should all be connected together. It is sufficient that they should be 
in the same room when the execution took place, and the legal presumption is that 
sheets bound together and constituting the will as found in the testator’s desk 

1 In the goods of Brice , 2 Curt,, 825 j In the goods of Amiss, 2 Bob., 116. 

* In the goods of Field , 8 Oort., 752. 

a In the goods of OlarJee, 1 Sw. and Tr., 22 j In the goods of Douce, 2 Sir. and Tr., 598. 

4 Wright v. Wdktford, 17 Ve«., 459. 

* See Jenkins v. Qaisford , 8 Sw. and Tr., p. 96. 

9 Grayson v. Atkinson, 2 Vos. Sen., 459 \ per Lord Hardwick®. 

1 In the poods of Beading, 8 Bob., 889. 

* In the goods of Glover, 11 Jnr., 1022. 

9 In the goods qf Savory, 15 Jur. 1042. 

*• Winsor v. JVott, 2 Bfeod. and B., 650 1 Marsh v, Match, 1 Sw, and Tr., 529. 
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or other receptacle wore so bound together at the time of the execution and 
attestation. 1 * * 

jjkh 

With reference to the provision in the Indian Succession Act that the will 
should bo signed by ‘ some other person in the presence of the testator and by his 
direction ’it has been hold, in Bombay, that Jthe person making the signature 
on the will for the testator is not competent as on attesting witness of its execu- 
tion * “ Some other person,” in the third of the rules to section 50 of the Indian 

Succession Act, the Court there interpreted as meaning “ somo person other than 
the attesting witnesses.” In England, it has been held, that there is nothing in 
the English Statute, which prevents an attesting witness from also signing 
the will for tlio testator by his direction. 8 The person so signing may do so in 
his own name. 4 * It was held that the direction of the testator amounts to an 
acknowledgment, and it is that direction which the witness attests. 4 

In all cases in which the will is signed by another person, there must be 
some act or word on the part of tlio testator to show that the signature was 
made at his request. 6 

In Jenkins v. Gnisford , 6 where a testator towards the end of his life had his 
usual signature engraved so that it might be stamped on letters and other 
documents requiring his signature, and made two codicils fach of which was so 
stamped with liis name by another person in his presence and by his direction, 
it was held that the codicils were duly executed. Sir C. Cresswell said : “ It 
has been decided that a testator sufficiently signs by making his mark, and I 
think that it was rightly contended that the word “ signed ” must have the 
samo meaning whether the signature is made by tjjo testator himself or by 
some other person in his presence or by his direction, and therefore a mark 
made by some other person under such circumstances must suffice. Now 
whether the mark is made by a pen or by some other instrument cannot make 
any difference, neither can it in reason make a difference that a facsimile of the 
whole name was impressed instead of a more mark. The mark made by the 
instrument or stamp was intended to stand for and represent the signature of 
the testator. In the case 7 where it was held that sealing was not signing, the 
seals wore not affixed by way of a signature.” 

In India the use of stamped names is by no moans uncommon. It may 

1 Marsh v. Marsh, 1 Sw. and Tr., 528 ; 30 L. J., (P. M. and A.), 77 ; Reea v. Rees, L. R., 
8 P. and D., 84. 

• In the (foods of Vanahhai Sarabji Avabhai v, Pestamji Nanabhai , 11 Bom. H. 0. It., 87. 

• In the goods of Builey t 1 Curt., 914. 

4 In thejjoods of Clark , 2 Curt., 829. 

4 Smith v. Harris , 1 Rob., 362. 

• 3 Sw. and Tr., 93. 

1 Re Marshall , 13 L. T., N. S. f 643, cited in Slielford’s Real Property Statutes, 506. 
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bo questioned whether, under the Indian Succession Act, a person signing for the* 
^stator may sign by a mark, for the second rnlo under s. 50 of that Act scorns id 
draw a distinction between tho “ signature or 'mark of tho testator ” and the 
“ signature of the persons signing ” for the testator. 

Where tho testator does pot himself sign the will but somo other person 
signs it in his prosenco and by his direction, then besides that other person there 
must bo two witnesses who must sign tho will in the presence of the testator. 1 * * 

Under the second rule laid down by s. 50 of the Indian Succession Act 
tho signature or mark of the testator, or the signature of the person signing 
for him must have been intondod to give effect to the writing as a will. 
The provisions of this rulo are somewhat different frotn those in tho Wills Act 
Amendment Act, 15 and 16 Viet., c. 24, s. 1, which enacts, that the “signature 
shall bo so placed at, or aftor, or following, or under, or beside, or opposite to 
the ond of the will, that it shall be apparent on the face of the will that tho 
testator intended to give cffoct by such his signature to the writing as his 
will/* The object of tho Statute was to prevent a spaco being loft between 
the foot or end of the will and the signature of the testator so as to admit of 
additions being made after execution. 8 Under the English Act it was held, 
that a will of an Erifclisli lady, which was drawn up by a Notary in France, 
and signed by her, not at the end of tho will itself, but at the end of a notarial 
minute, which immediately followed the will, detailing tho circumstances under 
which the will was executed, was signed in compliance with the Statute. 8 

Mr. Bonncrjoo, in his Commentary on tho Hindu Wills Act, p. 6, points out 
that most documents in this country arc signod by the partios oxcCuting them on 
the top, and suggests that, as the rule does not lay down any positive rule 
as to where wills arc to be signed, that the practice may still be safely followed. 

It is sufficient under the English Statute, it seems, for the signature to ho 
physically connected with the will, providod that otherwise its position is in 
compliance with the Statute. Thus, wllere tho deceased signed his namo on 
a piece of paper upon which no dispositive part of his will was written and 
this paper was attached by string to the paper on whi^i the will was written, 
just opposite to the termination of the writing, it was hold that the execution 
was valid, there being evidence that the papers were in the same Btate at tho 
time when the signing took place. 4 * So, where the signatures of tho testator 
and attesting witnesses were written on a separate pioce of paper previously 

1 In re Hendota Dabee , I. L. E , 9 Cal., 226 ; boo In the goods of Vanabhai 8orabji Avabhai 
v. Pestanji Nanabhai , 11 Bom. H. C. R., 87. 

9 Comeby v. Qibhona , 1 Rob , 705, p. 708. 

• Page v. Donovan, 2 Jur., N. 8., 220 ; In re Gausden, 2 6w. and Tr., 268. 

4 In the goods of Hereford, L. R., 8 P. and D., 211. 

L 
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watered to the foot of the will, the will was held to be duly executed . 1 * * 4 * * * In 
cases whore the signatures are not on tho same pieoe of paper as that on 
which the will is written, but upon a piece of paper attached thereto, evidence 
must be given to show that, at the time of the signature, the papers were 
attached.* Where a codicil, written on half a sheet of paper, occupied so much 
space as not to loave room for the signatures of the testator and of the wit- 
nesses in the ordinary form, and beneath it were the signatures of the two 
attesting witnesses, and on the right hand side of the paper, in a blank 
space between the edge and the codicil, the signature of the testator was 
written at right angles to the codicil, — it was held, that the codioil was duly 
signed . 8 Whore, however, tho testator signed the first five sheets of a will, 
but omitted to sign the sixth, which was tlic last, and the attesting wit- 
nesses signed all the six sheets, no part of the will was admitted to probate.* 
It was contended in favour of tho will that probate might be granted of 
the first five shoots and tho signature at the bottom of the fifth sheet treated 
as tho execution of the will. The answer to the contention, apart from the 
necessity, under the English Statute of Wills, for the will to be signed at the 
foot or end thereof, was that the signature at the bottom of tho fifth and pro* 
ceding sheets was intended to guard against other sheet^being interpolated , 8 
and that when the testator stopped at tho fifth shoot, it was only because he 
thought it was the last and not that he intended his signature there as an 
execution of the whole. Although, as we have seen, a signing by initials is 
sufficient , 8 a signature, it appears to have been considered in In the goods 
of Wilson? must be completed. In that case, the testator was unable to complete 
his signature and probate was refused . 8 

Where a testator read over an attestation-clause containing his name written 
by himself in the presence of two witnesses, who subscribed the names, and 
the testator then, on the opposite page of the paper, wrote some words, beneath 
which he added, “ Attestation, John Walker, testator,” and the names of two 
executors, it was held, that the testator intended to give effect to his will by the 
signature of his name in the attestation clause.* So, where the testator, after 

1 Cook v. Lambert , 82 L. J., P., 89 : 8 Sw. and Tr., 48. 

• In the floods of West, 12 W. R., (Eng,), 89 s Shelf ord’s Real Property Statutes, p. 6#*7 
lit the goods of Hertford, L. R., 8 P. and D. v 211. 

• In re Jones, 4 Sw. and Tr., 1. 

4 Sweetland v. 8weeUa*d, 4 Sw. and Tr., 8, 

4 bee Swen v. Franklin , Deane 7. 

• In the goods of Savory, 16 Jur., 1042; In the goods of Hinds t 18 Jar., 1161. 

f 2 Ourt., 853. 

• See In the goods of Savory, 16 Jar,, 1042 ; Is the goods of Hinds, 10 Jar., 1101, 

• In the goods of WaZfcer, 2 Sw. and Tr., 854. 
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filling up a printed form of will, wrote his name in the attestation-clause and after 
the witnesses had signed their names, the testator again wrote his name beneath 
their signatures, probate of the will -was granted with the omission of the 
testator’s second signature. 1 * So a clause added after the testator had signed his 
name was excluded from probate,® the writing being squeezed into the space 
above and below the signature, and there being no subsequent acknowledgment. 
But where the last sentence in a testamentary document commenced immediate- 
ly above the signature of the deceased, and was continued in three short lines 
to the left of it, the last two lines being somewhat below the signature, the 
sentence, being shown to have been written before the signature, was included 
in the probate. 3 

Under the Wills Act Amendment Act, 15 and 16 Viet., c. 24, no signature 
is operative to give to any disposition or direction which is underneath or 
follows it, but it seems, that where, from the obvious sequence and sense of the 
context, it appears to the satisfaction of the Court that the signature of the 
testator really follows the dispositive part of a testamentary instrument, though 
it may occupy a place on the paper literally above the dispositive parts or part 
thoreof, the Court will admit such testamentary instrument to probate. 4 * Wills 
have been held duty executed notwithstanding that blank spaces were left 
after the concluding words. Thus, in Hunt v. Hunt* where a will ended in 
the middle of the third page of a sheet of foolscap paper, the lower half of the 
page being left blank, and the attestation-clause and the signatures being 
written on the top of the fourth page, the will was held to be duly executed. 6 

As to the sufficiency fif attestation by the marks of the witnesses some doubt 
has arisen in the Indian Courts upon the third rule to s. 50 of the Indian 
Succession Act. That rule, while it provides that each of the witnesses must 
have seen the testator sign or affix his mark to the will, provides that they 
must each sign the will in the presence of the testators. Had it been the 
intention of the Legi slat ure A that the witnesses, instead of signing, might also 
affix their marks, we should naturally have expected to find this intention 
carried out by express words. In Fernandez v. Alves? M. Melvill and F. D. 

1 In the goods of Casmore , L. R., 1 P. and D., 653 j 8mith v. Smith, L. H., 1 P. and D., 143. 

• In the goods of Arthur, L. R., 2 P. and D., 273. 

• In the goods of Ainsworth, L. R., 2 P. and D., 151 } see In the goods of Kimpton, 88 L. J., 
Prob., 158 } In the goods of Woodley, tb., 154 s In the goods of Birt, L. R., 2 P . and D., 214. 

4 In the goods of Kimpton , 8 Sw. and Tr., 427 ; (S. C.) 88 L. J., Prob., 158. 

• L. R., 1 P. and D., 200 

• In the goods of Wotton, L. R., 8 P. and D., 150 j In the goods of Archer, L. R.» 2 P. and 
D., 252 } see In the goods qf Gore, 3 Curt., 758. 

4 I. L. R«, 8 Bomb., 882* 
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Melvill, JJ., held that it was necessary to the validity of a will that the actual 
signature, as distinguished bom a mere mark, of at least two witnesses, should 
appear on the face of the will. In In the goods of Wynne , 1 * which was quoted in 
argument in that ease, Pontifex, J. had said — “ I am inclined to think that 
a signature by mark would be a sufficient signature by a witness even under 
the Indian Act, as it would undoubtedly be under the English Act.” And 
White, J., in a subsequent case, again suggested a doubt whether it was neces- 
sary that the attesting witnesses should affix their signatures as distinguished 
from their marks . 8 * In a very recent case before the High Court at Calcutta, 
the question again arose, and the Court, following the Bombay High Court, held 
that it is necessary for the validity of a will that the signature, as distinguished 
from the mere mark, of at least two witnesses must appear on the will . 3 

In England it has been held that a will is sufficiently attested by a mark , 4 * 
although the witnesses were capable of writing , 6 and although by mistake the 
wrong name had been written opposite the mark , 6 or by initials . 7 

It need hardly be pointed ont that it is not advisable to have wills attested 
by persons who are unable to subscribe their names. 

The placing of initials upon a will to amount to a subscription must be 
done with the intention of attesting the execution . 6 In the goods of Martin? 
where a will was altered after execution, and on re-execution the witnesses 
attested the will by placing their initials in the margin opposite to the altera- 
tion, it was held that the will was not property re-executed. This decision, 
however, as pointed out by Mr. Jarman , 10 is questionable, for the initials were 
intended to represent the signatures of the witnesses, and it was proved by 
affidavit that they were written with the intention of attesting the re-cxecntion. 

One witness, it was held, could not subscribe the name of another, for he 
might have made his mark . 11 Where the doceased having signed his will in the 
presence of a servant, and the latter merely subscribed himself as “ servant of S " 
without writing his name, it was hlld that there was a sufficient attestation, 

I 18 B. L. B., 892. 

* Bissonath Dinda v. Doyaram Jana , 5 0. L. R., 565 \ (S. C.) I. L. R., 5 Calo., 788. 

9 Nitye QopdL Sircar v. Nagendranath Mitter , I. L. R., 11 Cal., 429. 

4 Harrison v. Harrison , 8 Vos., 185 / Addy r. Grim, Ibid , 504. 

s In the goods of Amiss, 2 Bob., 116. 

9 In the goods of Ashmore, 8 Curt., 756. 

r In the goods of Christian, 2 Rob., 110. In the goods of Martin , 1 Rob., 712. 

a ' In the goods of Cwvningham, 29 L. J., Ch,, 71. 

• 1 Rob., 712. 

14 Wills, p. 85. 

II In the goods of Cope, 2 Rob., 885 j In the goods of Middleton , 38 L. J., P. 16 j see also In 
the goods of Blewitt , L. B., 6 P. and D., 116 1 and In the goods of Bheam, 60 I*. P, and M. # 15. 
In the geode of Levsrington , L. R., 11 P. D., 80. 
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the witness being taken to havo intended the words describing himself to be 
an identification of himself as the person signing . 1 * * 

It is not sufficient for an attesting witness to trace over a previous signature 
with a dry pen on the ro-execntion of a will.* Such an act amounts to no 
more than an acknowledgement of a signature, which is not sufficient,* for no 
authority is given either by the English or the Indian Statute, as in the case 
of execution, for a witness to acknowledge a signature previously made. The 
witness must do an act which shall be apparent on the will . 4 Where a witness 
merely added, on a re-exocution of a will, the word “ Bristol ” to her name 
written on the previous execution it was held that he had not properly 
attested the ro-cxecution, the ground of the decision being that there was 
nothing to show that the word “ Bristol ” was intended to represent the wit- 
ness’s signature . 5 6 * The subscription, in the words of Lord Chelmsford, must 
be such a signature as is descriptive of the witness whether by a mark or by 
initials, or by writing the full name . 4 Where a will was signed by the de- 
ceased in the presence of two witnesses, one of whom subscribed it with his 
own name and the other with tho name of her husband, it was held that the 
will was not properly attested.? 

A witness unabfe to write may have his hand guided by another person, 
who may be ono of tho witnesses . 8 * Thus, in In the goods of Lewis,* the names of 
two attesting witnesses were written by another person whilst they held the top 
of the pen, and the will was held to be duly attested. 

It is imperative that the witnesses should sign in the presence of the 
testator, but it is not teoessary that they should sign in the presence of each 
other . 10 It is sufficient if tho signature of the testator is mado or acknow- 
ledged in the presence of two witnesses. In the case of Casement v. Fulton , 11 
before the Judicial Committee of the Privy Council, it was laid down that 
the witnesses to a will should subscribe their respective names in tho presence 
of each other. The ground of the decision was this : — If ono witness were 

1 In the goods of Sperling , 3 Sw. and Tr., 272. 

• Playne ▼. Scrwsn, 1 Bob., 772. In the goods of Haddock, L. R., 3 P. and D. 169. 

• Moore v King , 3 Curt., 243. 

4 Playne v. Striven, l Rob., 772, p. 775, per Sir H. Jknner Fust. 

• In the goods of Trevanion, 2 Rob., 811 j Charlton v. Eindmarsh, 8 H. L., Ca.» 160. See 
In the goods of Christian , 2 Rob., 110. 

• Charlton v. Eindmarsh, 8 H. L., 0a., p. 171. 

1 In the goods of Leverington , L. R., 11 P. D., 80. 

• Harrison r. Slvin, 8 Q. B,, 117 j In ths good* of Frith, 4 Jar., N. 8 ., 288 f 27 L, J., Prob., 

6 j Pryor v. Pryor, 29 L. J., P., 1J4. 

• 81 L, J., Prob., 168. 

>• In tho good* of Wsbb, 1 Jor., (N. 8.) 1096, oMng FayUdt r. Jaduon, 6 Note, of Cm., 1. 

“ 6 Moo, P. C., 130 i p. 188. 
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present one day and another on a different day, it would be impossible to say 
that both attested the same fact, vie., the capacity of the testator, as he 
might be sane one day and insane the other day, and thus his capacity would 
only be attested by a single witness. The necessity, however, for the signa- 
ture to be made or acknowledged before each seems to get over the difficulty 
suggested by the Judicial Committee, and since the case of In the goods of Webb [ 
the law on this subject in England may be taken to be settled that it is not neces- 
sary that the witnesses must sign the will in the presence of each other. The 
words* in the presence of the testator* in the Indian Succession Act, it has 
been held, cannot receive a larger interpretation than has been put upon them 
in the English Courts, via., that the testator must at least be in such a 
position that he might have seen the witnesses subscribe their names if he 
had desired to do so.* In Tribe v. Tribe* at the time when the witnesses 
attested the will, the testatrix lay in bed with the curtains closed and her 
back to the attesting witnesses, who deposed to her inability to have turned 
herself so as to have drawn aside the curtains. The will was held not to have 
been Bigned in the presence of the testatrix.* In the case of In the goods of 
Pierey , b where the testatrix was blind, it was held that, even in that case it 
must appeal* that the will was so attested that the teslhtrix, if she had her 
eyesight, could have seen the witnesses subscribe. If the testator could not 
by any possibility have seen the witnesses sign, the will is not properly 
attested . 6 

The testator must bo conscious of the fact when the witnesses sign . 7 

There is a presumption, in the absence of evidence to the contrary, even 
where the witnesses do not recollect the facts attendant on the execution, that the 
will was duly executed and attested, 8 especially where there is a regular attestation 
clause . 9 In Wright v. Sanderson , 10 neither of the witnesses to a codicil could say 
anything as to what writing was on the paper, nor as to whether the testator’s 


• 1 Jur., N. 8., 1006. 

• Ssaias v. Gabriel , 3 All., H. C. B., 32. 

• l Bob., 775. 

4 See Newton v. Clarke, 2 Curt., 320. 

• 1 Bob., 278. 

9 In the goods of Coltnan , 3 Curt., 118 ; Intestate and Testamentary Snoceseion, p. 46. 

7 Right v. Price , 1 Doug. 241 j Jenner y. Finch , L. R., 5 P. Div., 106. . 

• Burgoyne y. Showier, 1 Rob., 6 ; In the goods of Puddephatt, L. R., 2 P. and D., 97 j Foot 
r. Stanton, 2 Jur., N. S«, 880 j Leech y. Dates, 6 Notes of Ca., 704 j Cooper v. Bocket 8 Curt. 
649 : 4 Moore's, P. C. 419 ; Blake v. Knight , 8 Curt., 647 j Lloyd y. Roberts, 12 Moor., P. 0 , 
158 5 Wright y. Sanderson, L. R., 9 P. D., 149 ; Blake y. Blake, L. R., 7 P. D., 102* 

9 Woodhouse v. Balfour, L. R., 18 P, D., 2. 

19 L. R., 9 P. D., 149. 
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signature was there when they signed, and both said they had not seen him sign. 
The conduct of the testator both in the preparation and in the calling together 
of his witnesses showed a desire to do everything regularly. It was held that the 
presumption, omnia rite esse acta , therefore applied, and that this presumption was 
not rebutted by the evidence of the two witnesses who appeared to have been 
nervous and confused on the occasion of the attestation and whose recollection 
of what took place was evidently imperfect. The fact that the testator had 
experience in the execution of wills or knew what was necessary to be done, .it 
has been said, is strong evidence that the requirements of the Statute have been 
complied with. 1 * * 

In England, it has been considered a sufficient acknowledgement, if the 
witness was asked to sign by a third party in the prosence, and with the implied 
assent, of the testator* In Inglesant v. Ingles ant, 1 the deceased signed her will 
in the presence of one witness. On the entry of the second witness a person pre- 
sent directed him to sign his name under the signature of the testatrix. He did 
so and the second witness also subscribed his name. The deceased was in the 
room but said no word during the proceeding. The will was lying on the table 
open and was headed in large characters with words : “ This is the last will and 
testament of” etc. ft had ako a full and formal attestation-clause. After 
taking time to consider, Sir James Hannen held that there was a sufficient 
acknowledgement of her signature by the testatrix. It is at least doubtful 
whether this would have been a sufficient acknowledgement under the third 
rule to s. 50 of the Indian Succession Act which requires the acknowledgement 
to be a “ personal acknowledgement.” In another English case, 4 * it was said that 
it is not necessary that the testator should say in express terms “ that is my sig- 
nature,” but that if it clearly appears that the signature was existent on the will 
when it was produced to the witnesses at the request of the testator that they 
should subscribe it, that will bo a sufficient acknowledgement. So a statement 
made by the testator to the witnesses«that a document produced before them 
is his will is a sufficient acknowledgement if the signature was clearly and 
visibly apparent on the face of it. 4 This rule was followed by the Bombay 
High Court in the case of Mamckbhai v. Eormasji Bomanji . 6 The Court, how 


1 Lloyd v. Roberts, 12 Moo., P. C., 158 j Woodhouse ▼. Balfour , L. R., 13 Prob. Div., 2. 

9 Inglesant v. Inglesant , L. R., 8 P. and D., 172. 

• L. R., 8 P. and D., 172. 

4 Keigwin v. Keigwin, 8 Oort., 611. 

• In the goods of Ashmore , 8 Curt., 756 j In the goods of Davis, ibid, 348 1 In the goods of 
Dimmers, 2 Rob., 641 j Cooper v. Bockett, 4 Moore’s P. 0., 419 * Qwillm v. Qwillm, 8 Sw. and 
Tr„ 200 j Qmith y# Davis, L. R., I P. and D., 148 j Beckett v. Howe, L. R., 2 P. D., 1 ; see Blake 
v. Blake, L. R., 7 P. D., 102. 

• 1. L. R., I Bom., 647. 
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ever, must be satisfied in a case of this kind that the signature was upon the 
will when the witnesses signed it. If the signature of the testator be covered 
up, so that the witnesses do not see it, there will be no acknowledgement.* 
The witnesses must, at the time of the acknowledgement, see, or have the 
opportunity of seeing, the signature of testator, and if such be not the case it 
appears to be immaterial whether the signature be in fact there at the t|me 
of the attestation, or whether the testator says that the paper to be at- 
tested is his will, or that his signature is inside the paper* If the wit- 
nesses are merely required to attest an instrument of the nature of which 
they are not informed, there is no acknowledgement , 8 though it is not 
necessary where the witnesses have seen the signature that they should 
know the document was a will . 1 * * 4 * Where, however, there was no formal attesta- 
tion-clause, and no affirmative evidence that, at the time of the attestation, 
the deceased’s name was on the paper, the mere production of it to witnesses, 
with a request that they will sign it as a paper, was held not sufficient to 
justify the Court in drawing the inference that it was already signed by the 
testator . 6 

It is for the Court to judge from the circumstances and from the appearance 
of the document itself whether the name of the testator was, or was not, upon 
it at the time of the attestation . 8 

Where a testator admitted execution of a will before a Registrar, and the 
witnesses attesting that admission signed their names in the presence of the tes- 
tator, their attestation was held to be a sufficient compliance with the require- 
ments of this section, and to remedy any defects in the original attestation of the 
will . 7 * 9 

An acknowledgment before attestation may bo made by gestures, but an 
acknowledgment after attestation is not sufficient . 8 As we have seen, the attest- 

1 Hudson v. Parker , 1 Rob., 14 ; Shaw v. ffooille, 1 Jar., N. S.. 40?. 

* Blake v. Blake, L. B., 7 P. D., 102 ; following Hudson v. Parker , 1 Bob., 14, and disap-, 
proving of Gwttlim v. Owillim , 3 Sw. ai.d Tr. t 200 ; Beckett ▼. Howe , L. B., 2 P. D., 1 . 

9 in the goods of Rawlins, 2 Curt , 863. 

4 Bee Keigwin v. Keigwin, 8 Curt., 607 ; Gate v. Gase, 3 Curt., 451 ; See also Ilott v. George, 
8 Curt., 176. 

9 In the goods of Davis, 2 Bob., 837 j Fischer v. Popham, L. R., 8 P. and D«, 246/ 

9 in the goods of Huckvale, L. B., 1 P. and D., 875 ; Gwillim v. Qwillim, 3 Sw. and Tr., 
200 $ (8* C.) 29 L. J., P. and M,, 81 ; Smith ▼. Smith, L. R., 1 P. and D., 148 ; Gate v. Goes, 8 
Cart., 451 1 * Wright v. Sanderson , L. R„ 9 P. D., 144 ; Blake v. Blake, L. R., 7 P. D., 102 \ Blake 

v . Knight, 8 Curt., p. 661. 

* Hwrro Soondari Dabia V. Chunder leant Bhattacharjea, 8 0. L. R., 808 ; (S. C.) 1. 1*. R., 6 
Oaic., 17 1 also In ths goods of Roymoney Bosses, I. L. R„ 1 Oslo., 150 ; and In re Hendot* 
Bakes, 1. L. R., 9 Cal., 226. 

9 In tta goods of Olding, 2 Curt., 865 } Cooper v. Bockstt, 8 Curt., 648 * (8. 0.) 4 Moore’s 
P. C., 419; Ifindmarsh v. Charlton, 8 U. of L., 160, 
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in g witnesses must actually have seen the testator sign or affix his mark to the 
will. In a case in England it was held that, where the witnesses had seen the 
testator write what the Court presumed to be his signature, although they hod 
not actually seen the signature, the attestation was good. 1 * * 4 * In that case the 
testator concealed the signature .with a piece of blotting paper. 

. According to s. 9 of the English Wills Act, upon which the third rule also 
is based, “ the signature shall be made or acknowledged by the testator in the 
presence of two or more witnosses present at the same time, and such witnesses 
shall attest and shall subscribe the will in the presence of the testator, but no 
form of attestation shall bo necessary.’* 

A signature by the testator after tho attestation by the witnesses, it has 
been hold, both in England and in India, is clearly not a compliance with the 
Act.* In the cose of Hurro Sundari Debia , 8 9 it was said that the requirements of 
tho section would have boon satisfied, if tho testatrix had admitted her signature 
boforo a Registrar of Assurances and had been identified before him by one of 
the witnesses to tho signature, and if both the Registrar and the identifier had 
signed their names to the admission. 41 

Following the case of In tho goods of Regan* the third rulo to sootion 50 
of tho Indian Suoctssion Act allows tho testator to acknowledge tho signa- 
ture made by another person for him. But the Bombay and Calcutta High 
Courts have held that that other person must be some person other than the 
attesting witnesses, and they have accordingly decided that an attesting witness 
is not competent, under the first of the rules to that section, to sign a will for 
the testator by his direction. 6 

Where a will is signed for the testator, it is advisable that tho fact should 
be mentioned in the attestation-clause. 7 

If witnesses merely put thoir seals to a will that will not be suffioieikt 
attestation, for each of the witnesses must actually sign. 8 

1 Smith v. Smith , L. B. f 1 P. and D., 148. 

• In the goods of Olding , 2 Curt., 865 ; In the goods of Byrd, 8 Oort., 117. In the matter of 
Hurro Sundari Dabia , I. h. R , 6 Gale.. 17 ; (S. C.) 6 C. L. R., 308 j Biseonath Dinda y* Doyaram 
Jana, I. L. R., 6 Oalo., 788 j (8. C.) 5 0. L. R., 566 ; Fernandes v. Alves, I. L. R., 3 Bomb., 888 ; 
Mussamut Khuttun Kooer v. Muesamut Poona Kooer, 24 W. R., 822. 

• I. L. R., 6 Oal., 17 i (S. 0.) 6 0. L. R., 808. 

4 Hitye Gopal Shear v. Hagendro Hath Hitter , I. L. R., 11 Oal., 429 1 so© In the goods of 

Boymoney Dossee, I. L. ft., 1 Oalo., 160. 

9 1 Curt., 908. 

• In tho goods qf Vanabhai Sorahji Avabhai ?. Pestonji Nanabhai, 11 Bom., H. G, R.‘, 87. 
In ro Hemlota Defies, I. L. R., 9 Gal., 226. 

• In tho goods of Cooper, 6 No. Gas., 618, cited in Agnew*a Statute of Frauds, p. 809. 

9 Indian SuMttfen Act, s. SO, third rule. In the goods of Byrd, 8 Curt., 117. 

H 
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The signatures of the witnesses need not be in any particular part of the 
will, so long as the Court is satisfied that their names wore subscribed on 
it for the purpose of attesting the testator’s signature . 1 The attestation, if not 
On the samo sheet of paper as the signature of the testator must be on a 
paper in some way physically connected with that sheet,* Where a will 
was writton in duplicate, one copy of which was signed only by the deceased 
and the other only by the attesting witnesses, it was held that the attestation 
was insufficient . 8 

Although neither in England nor under the Indian Succession Act is any 
particular form of attestation-clause necessary , 4 it is advisable to add one, 
for the absence of it makes a difference in the extrinsic evidence, which would 
be required to prove that the witnesses had seen the testator execute the will, 
and that they signed with the intention of attesting it at his request and in 
his presence, as clear and satisfactory evidence must be given on these points . 8 

The following is the usual form of attestation : — 

“ Signed by the above A. B. (testator) in the presence of us, present 
at the same time, who have hereunto signed our names as witnesses thereto 
in the presence of the said A. B. (testator) and in the presence of each other. 

( & 1 ) 

Names of witnesses < ^ ^ 


By the English Wills Act it is enacted 6 that if any person shall attest the 
execution of any will to whom, or to whose wife, or husband any beneficial devise, 
legacy, estate, interest, gift or appointment of, or affecting any real or personal 
estate (other than and except charges and directions for the payment of any debt 
or debts) shall be thereby given or made, such devise, logacy, estate, gift or ap- 
pointment shall, so far only as concerns such person attesting the execution of such 
will, or the wife or husband of such person, or any person claiming under such 
person or wife or husband be utterly null and void, and such person so attesting 
shall be admitted as a witness to prove the execution of such will, or to prove the 
validity or invalidity thereof, notwithstanding such devise, legacy, estate, inter- 
est, gift or appointment mentioned in such will. 

a In the goods of Wilson , L. R., 1 F. and D., 269 ; Eckersley v. Platt , ib. t 281. In Griffith s 
v. Griffiths , L. R., 2 F. and D., 800, whore one of the witnesses signed opposite the word 
( executor * and the other opposite the word 1 witness. 1 In the goods of Pearse t L. R. y 1 P. and 
D. 269. In the goods of Braddock , L. R., 1 P. Div., 433. 

■ In the goods of Braddock t L. R., P. Div., 433. 

* In the goods of Hatton } L. R., 6 P. Div., 204. 

4 See Bryan v. White t 2 Rob., 315 ; In the goods of Roymoney Dosses , I. L. R a , 1 Cal., 160. 

* Roberts v. Phillips, 4 K. and B., 457, per Lord Campbell. 

* Viet., 86, i. 16. 
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That most useful provision has been followed, in slightly altered terms, in 
s. 54 of the Indian Succession Act which declares that “ a will shall not be consi- 
dered as insufficiently attested by reason of any benefit thereby given, either 
by way of bequest or by way of appointment, to any person attesting it, or 
to his or her wife or husband : but the bequest or appointment shall be void 
so far as concerns the person so attesting, or the wife or husband of such 
person, or any person claiming under either of them. Explanation . — A legatee 
under a will does not lose his legacy by attesting a codicil which confirms the 
will.” 

Section 54 of the Indian Succession Act, it is to be observed, has not been 
applied by the Hindu Wills Act to Hindus, and therefore a legatee under a will 
of a Hindu or other person to whom the Hindu Wills Act applies will not 
lose his legacy by attesting the will. 

The use of the word ‘ thereby/ which occurs, not only in tho Indian Succes- 
sion Act, but in the Wills Act, sufficiently indicates that it is only a benefit given 
by the particular instrument attested, which is avoided. 1 And, it has been held 
that each witness attests only the instrument to which he puts his name. 2 * 
Accordingly, a bequest of a legacy is not void because the legatee attests a 
codicil which gives trim nothing. 8 It would seem, also, that a residuary legatee 
of a share of a residue does not lose the benefit by attesting a codicil which by 
revoking legacies given by the will, indirectly benofits him by increasing the 
residue. 4 * But where a codicil, which cancelled a condition attached to a legacy 
which was given by the will and which could only have been taken under the 
codicil, was attested by the legatee, the legacy was hold to be void. 6 

A gift to one witness is not rendered valid because without him there 
was the full number of witnesses required by law. 6 If the question be raised 
as to whether a legatee is an attesting witness, the Court has merely to 
consider the intention with which his signature has been put upon the will and if 
the Court is satisfied that a witness feigned with intent to attest, that will be 
sufficient to make him an attesting witness, although he signed also in the 
character of executor. 7 In Wigan v. Rowland Wool), V. C., held, where the 
execution of a will was attested by two marksmen, and signed also by two 
other persons as witnesses, that the signature of the two latter must be deemed 

1 Gurney ▼. Gurney, 8 Drew., 809, per Kindersley, V. 0. 

* Tempest v. Tempest, 2 K. and J,, 642, affirmed 7 D. M. G., 470. 

• Gurney ▼. Gurney, 8 Drew., 208, Act X of 1865, a. 52. Explanation. 

4 Ibid. 

6 Gaslrin v. Rogers, h, R., 2 Eq., 284. 

• the v- Hills, 1 Moo. and R., 288) Administrator-General v. Lunar, I. L. R. # 4 Mad., 244. 

* Griffiths ▼. Griffiths, L. R., 2 P. and D., 800. 

9 U Hare, 157. 
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to have been affixed in attestation of the will and not merely as verifying the 
attestation of the marksmen, and that a legaey to the wife of one of them failed. 
In Bandjield v. Randfield , l however, where a will properly signed and attested 
was written on the first three pages of a sheet of paper, and there were written 
on the top of the fourth page these words — “ This last will and testament 
was written in our presence and in the presence of each by him,” which were 
signed by the witnesses who had already attested, and by G. B., who was a devisee 
under the will, it was. held, that this was not such an attestation of the will 
as to deprive G. B. of her legacy. So, in another case, the Court allowed 
evidence to be given to Bhow that the signature of a person, who signed after 
two persons in whose presence the will was executed, was not made in order to 
attest the testator's signature. 9 

Where a bequest is made to a trustee, but not for his personal benefit, it is 
not invalidated by the fact that the will was attested by his wife. 8 

If a codicil refers to the will that amounts to a republication and incor- 
poration of the will. Accordingly, a gift to an attesting witness to tho will is 
rendered valid by a duly attested codicil which refors to tho will. 4 

Where there was a gift to a class as joint tenants and one of them attested 
tho will, it was held that the gift to the witness was forfeited, but was not undis- 
posed of, but survived to the other joint tenants. 6 

Under tho English Wills Act, s. 15, the marriage, after the attestation of a 
will, of the devisee to the attesting witness, was held not to affect the devise, 5 
and there seems to be no reason why the law should not be held to be the same 
in this country. 

Where a will contained a direction for payment of dobts and also that C, 
one of tho executors, (a solicitor) should be entitled to charge and receive pay- 
ment for all professional business done under the will, and C was one of the 
attesting witnesses, it was held in an administration suit by B, that the executors 
could not be deprived of tho costs out df the assets of a cross-examination for the 
purpose of investing B’s claim, and that C as an attesting witness was prohibited 
from receiving that which was not a debt of wliich payment could be enforced, 
but a beneficial gift which could only be claimed by virtue of the direction in 
the will. 7 

* 8 H. of L., 225. 

* In the goods of Shannon , L. B., 1 P. and D., 661 s Intestate and Testamentary Succes- 
sion, p. $6. 

# Oretswell r. Ooesswsll , L. R., 6 Eq., 69. 

• Anderron v. Anderson^ L. B., 18 Eq., 8S1. 

1 Young v. Davies, 2 Dr. and Sm., 107. 

• Thorpe v. Bestwiek, L. 0. B. # 6 Q. B. D., 811. 

1 In re Barber, Bargees v. Vinnieome, L. B., 81 Ch. D., 665. 
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In tlie case of Olark v. Randall' a testator devised and bequeathed all liis 
real and personal estate to his wife for life, and after her death to bo divided 
equally between such of her children as should bo living at her death, and in case 
of any of the above-mentioned childron dying before his wife having children, such 
children were to take their parent’s share : and in the event of any of his 
daughters being married at his wife’s docoaso, it was his will that such proportion 
as they might be entitled to, should be left to them and their children exclusively 
and should in no way bo controlled by their husbands. At tho death of tho 
testator’s widow, one of the daughters, who had several children, was living, 
and, her husband having been an attesting witness, the gift to her was void, 
but it was hold that her childron wore not to be disappointed by her disability 
but took an immediate intorcst in hor share as tenants in common. 8 

As under tho English Wills Act, no porson to whom tho Hindu Wills Act 
or tho Indian Succession Act is applicable is, by reason of interest in, or of 
his being an executor of a will, disqualified as a witness to prove tho execution 
of the will or to prove the validity or invalidity thereof. 8 

I have already dealt with tho incorporation of documents by reference in 
the will.* 

I shall now proedod to discuss what arc called privileged wills. 

Soldiers and marinors arc allowed both in England and in India in cases to 
which tho Indian Succession Act 5 applies, under certain circumstances, to make 
privileged wills. Undor section 52 of tho Indian Succession Act any soldier 
being employed in an expedition or engaged in actual warfare, or any mariner 
being at sea may, if he has completed tho age of 18 years, dispose of liis pro- 
perty by a will made according to certain rules prescribed by s. 53 of tho same 
Act. These rules are as follows : 

First. — The will may be written wholly by tho testator with his own hand. 
In such case it need not bo signod, nor attested. 

Second . — It may be written wholly or in part by another person, and signed 
by tho testator. In such caso it need not bo attested. 

Third. — If the instrument purporting to be a will is written wholly or in 
part by another person, and is not signed by the testator, it shall bo considered 
to be his will if it be shown that it was written by the testator's directions, 
or that he recognised it as his will. If it appear on the face of the instrument, 

1 L. B„ 91 Oh. D., 73. 

4 See in re Townsend's Estate, L. B , 84 Ch. D.» 857. 

4 A at X of 1865, s. 55, which applies to Hindus, etc., under the Hindu Wills Aot ; 1 Viet, 
o. 88, ss. 10 end 17. 

4 Supra, pp 68—70. 

8 The provisions of the Indian Succession Act, as to privileged wills have net been made 
applicable to Hindus, etc. under the Hindu Wills Aot. 



102 


EXECUTION, REVOCATION, ALTERATION AND REVIVAL OF WILLS. 


that the execution of it in the manner intended by him was not completed 
the instrument shall not, by reason of that circumstance, be invalid, provided 
that his non-execution of it can be reasonably ascribed to some cause other than 
the abandonment of the testamentary intentions expressed in the instrument. 

Fourth . — If the soldier or mariner shall have given written instructions for 
the preparation of his will, but shall have died before it could be prepared and 
executed, such instructions Bhall be considered to constitute his will. 

Fifth. — If the soldier or mariner shall, in the presence of two witnesses, 
have given verbal instructions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall have died before the 
instrument could be prepared and executed, such instructions shall be considered 
to constitute his will, although they may not have been reduced into writing in 
his presence, nor read over to him. 

Sixth. — Such soldier or mariner as aforesaid may make a will by word of 
mouth by declaring his intentions before two witnesses present at the same time. 

Seventh . — A will made by word of mouth shall be null at the expiration of 
one month after the testator shall have ceased to be entitled to make a privileged 
will. 

Section 52 of the Indian Succession Act is based on %. 11 of the English 
Wills Act which enacted that “ any soldier being in actual military service 
or any mariner or seaman being at sea, may dispose of his personal estate as 
he might have done beforo the making of the Act/* — that is, without the 
formalities required by the Act. Tho Statute of Frauds, 29 Car. II, c. 3, 
s. 23, had provided that notwithstanding that Act, ady soldier being on actual 
military service, or any mariner or seaman being at sea might dispose of his 
moveables, wages, and personal estate as he or they might have done before 
the making of the Act. Certain special provisions have been made applicable 
to the wills of mariners and seamen in the Royal Navy by the Navy and 
Marine (Wills) Act, 1865 (28 and 29 Viet., c. 72). In England, except in the 
cases referred to in the laBt-mentioned Statute, any soldier on actual service, 
and any mariner or seaman being at sea may dispose of his personal property 
by will, in the manner allowed before the Statuto of Frauds. 1 * * In India, the 
only privilege conferred by Statute is that accorded by ss. 52 and 53 of the Indian 
Succession Act. 

A surgeon of a regiment who is actually employed in an expedition, 1 * a 
soldier Berving in the field against insurgents , 8 a mariner serving on a military 
expedition but not being at sea , 4 have been held to be entitled to make privileged 

1 As to wills of merchant seamen in certain oases, see 17 and 18 Viet., o. 104, s. >00. 

* Indian Succession Act, «. 68, illustration (a). 

• Ibid , illustration (c). 

4 Ibid, illustration (/). 
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wills. The purser of a merchant-ship is a mariner, and being at sea can also 
make a privileged will . 1 A mariner of a ship in the course of a voyage, though 
temporarily on shore while she is lying in harbour, is a mariner within the mean- 
ing of the section.* But, an admiral who commands a naval force, but who lives 
on shore and only occasionally goes on board his ship is not considered as at sea, 
and cannot make a privileged will.* 

The term soldier was hold to includo porsons in the military service of the 
East India Company . 4 The privilege, it will be obsorvod, applies to such 
soldiors only aB are actually engaged upon an expedition or upon actual war- 
fare. Accordingly, an informal will of a soldier, made while living in barracks 
either in England,* or in the Colonies, cannot be admitted to probate . 6 So an 
informal will made at Bangaloro by a soldier in command of the Mysore Division 
of the army stationed there, and who died whilst on a tour of inspection of the 
troops, was hold not to bo privileged . 7 Probate was refused in the ease of a will 
of a soldier ordered to join an expedition on active service, but who died before 
he commenced to march . 8 But where an officer was on his way from one regi- 
ment to another, both regiments being at the time on actual service, his will 
was held to be privileged . 9 In In the goods of Tmaedab , l ° whore the will of the 
tostator waB Bigned %hile ho was employed as a soldier on actual military 
servico, it was held, that material alterations, about the making of which no 
information could be obtained, were to be presumed to have been made during 
the continuance of such service, and the alterations were included in the pro- 
bate , 11 

The terms “ mariner Band seaman ” include the whole naval profession . 16 
The purser of a man-of-war , 18 a surgeon in the Navy , 14 and, as wo have seen, 
a seaman in the merchant navy, 1 * have all been hold to come within the terms. 

I Indian Succession Act, s. 62, illustration (b). In the goods of Hai/es, 2 Cnrt., 338; In 
the goods of Donaldson , 2 Curt., 386. 

• Ibid , illustration (d). In the goods of Parker , 2 Sw. and Tr., 376. 

• Ibid, illustration (e). Emton ( E. of) v. Lord Hugh Seymour, cited in 2 Curt., 338. 

4 In the goods of Donaldson , 2 Curt., 386. 

4 Drummond v. Parish, 3 Curt., 522. 

• White v. Repton, 3 Curt., 818. 

• In the goods (if Hill , 1 Rob., 276. 

• Bowles v. Jackson , 1 Boo. and Ad., 294, cited in Agnew’s Statute of Frauds, 416. 

• Herbert y. Herbert , 2 Jur., N. S. 24, 

10 L. B., 8 P. and D., 204. 

II Intestate and Testamentary Succession, p. 62. 

19 Huston, Earl of v. Lord Hugh Seymour, cited in 2 Curt,, 338. 

14 In the goods of Hayes, 2 Curt., 838. 

14 In the goods of 8awnders, L. R., 1 P. and D., X0. 

** In tk* good* of Milligan, 2 Bob., 106 ; Tn <A« good* of Parktr, 2 Sw. and Tr., 8»6, 
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Three witnesses were required under the Statute of Frauds in the ease 
of a nuncupative will, or will by word of mouth. It was also necessary, under 
that Statute, that the testator should have called upon the witnesses to bear 
witness that the words spoken were his will and that there should have been what 
was called the rogatio testium. But a nuncupative testament might be made 
not only by the proper motion of the testator but also at the interrogation of 
another.* 

Tho factum of a nuncupative will requires to bo proved by evidence more 
Btrict and stringent than that of a written one ; 8 and the testamentary capacity 
of the deceased, and the animus testandi at the time of tho alleged nuncupation, 
must appear, in the case of a nuncupative will, by the clearest and most indis- 
putable testimony. 1 * 3 

In England, it was held that tho will of a soldier, made under s. 11 of the 
Wills Act, remains operative unless expressly revoked, although the maker of 
the will remains in England several years after tho date of tho will. 4 * The Indian 
Succession Act, 6 however, expressly provides that a nuncupative will shall be 
void at the expiration of one month after the testator shall have ceased to be en- 
titled to make a privileged will. By the Roman law, from which tho testamentary 
privilege has been derivod, the time was one year : “ Qkod in castria fecerint 
test amentum non communi jure sod quo mode voluerint post missionem intra annum 
tantum valebit” 

As to the meaning of the expression “ being at sea,” it has been held 
that a will made on shore by tho commander-in-chief of the Naval Force at 
Jamaica, who had an official residence on shore, Was not privileged. 4 So 
probate of an informal will made by a sailor on the day he shipped while 
his vessel was still in a British port, was refused probate. 7 In In the goods of 
Lay , 8 tho will of a seaman, who went on Bhoro, his ship being on an expedition, 
and there died by an accident, and who made the will immediately after the 
accident, was allowed to pass as that df a seaman ( at sea.* That case was dis- 
tinguished from that of the Earl of Euston, v. Lord Hugh Seymour , on the ground 
that tho testator in the latter case was living on shore and only occasionally went 
on board. A codicil signed, but not attested, on board a Queen’s ship in 
a river, by the commander-in-ohief actually engaged in a naval operation, was 

1 BwM, Pfc. I, s. 12, pi. 6 ; Williams on Executors, 123. 

• Lemann v. Bonsall , 1 Add., 889 j Williams on Exeontors, 128, 

• Ibid, 

4 1st the goods of Lees*, 17 Jar., 216. 

s S. 53, rule seventh. 

• Euaton, Karl qf, v. Lord Hugh Seymour, cited in 2 Cart., 388 j . 8 Cart., 030. 

1 In the goods of Corby , 18 Jnr., 634. 

• 8 Cart., 875. 
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admitted to probate.* In that case the codicil incorporated a oodicil signed 
by the testator on shore, bnt not attested. A will made by a seaman on 
board a man-of-war permanently stationed in Portsmouth Harbour, was held 
to be privileged.* An informal will of an invalided surgeon, written on board 
ship while on his way homo, was admitted to probate. 8 A letter written by a 
seaman in the merchant sorvice in the Margate Roads, unattested and con- 
taining dispositive words, 4 and a letter by a master of a ship on his arrival at a 
port, in the course of a voyage, 6 have been admitted to probate. 6 A testamentary 
paper left by a mariner who died on shore, headed “ Instructions to be 
followed, if I die at sea or abroad,” was refused probate on the ground that it 
was a conditional will. 7 

A minor, i. e., a person under the age of 18 years, is not, as we have seen, 
competent under the Indian Succession Act to make a will, but under the Eng- 
lish law privileged persons may make wills if they have attained the age of 14. s 


We have aeon that a will may be revoked by the maker of it at any time 
when he is competent to dispose of his property by will, even though he may 
have declared it to be irrecoverable in the strongest and most express terms. 
Under the Indian Succession Act, 9 which closely follows s. 18 of the Wills Act, 
1 Viet. c. 26, a will is revoked by the marriage of the testator. Section 56 of 

the Indian Act provides that every will shall be revoked by the marriage of the 

maker, except a will made in exercise of a power of appointment, when the 
property over which the power of appointment is exercised, would not, in default 
of such appointment, pass to his or her executor, or administrator, or to the 
person entitled in case of intestacy, and gives the following explanatory defini- 
tion of a power of appointment : Whero a man is invested with power to 
determine the disposition of property of which he is not the owner, ho is said to 
have power to appoint such property. 10 

« 1 In the goods of Austen, 2 Rob., 611. 

* In the goods of McMurdo , L. R., 1 P. and D., 540. 

* i» the goods of Saunders, L. R., 1 P. and D., 10. 

4 In the goods of Milligan, 2 Bob., 108. 

* In the goods of Parker , 2 Sw. and Tr., 375. 

• Intestate and Testamentary Succession, p. 53. 

T Lindsay y. Lindsay, L. R , 2 P. and D., 459. As to conditional wills, see supra, p.68. 

• In the goods of Farquhar , 4 No of Cases, oited in Agnew's Statute of Frauds, 417. 

• S. 56. This seotion does not apply to Hindus, eto.i under Aot XXI of 1870, 

10 (The provision of the English Act, 1 Viot. o. 26, s. 18, on this subject is as follows : ; 
IVery will made by a man or woman shall bo revoked by his or her marriage (except a will 
made in exercise of a power of appointment when the real or personal estate thereby 
appointed Would not in default of such appointment pass to his er her heir onstomary heir, 
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It may be observed liere in passing that this section of the Indian Suc- 
cession Act has not been applied to Hindus and others to whom the Hindu 
Wills Act is applicable. In fact, s. 3 of the last mentioned Act expressly 
provides that marriage shall not revoke a will or codicil to which that Aot 
applies. 

Formerly, in England, the marriage of a testator did not revoke his will ; 
but, under certain circumstances, there was an implied revocation by marriage 
and the birth of issue. The Wills Act, however, enacted that every will should 
be absolutely revoked by the marriage alone of the testator. But to revoke a 
will the marriage must be a marriage recognised by the law. For where the 
marriage is void, there is no revocation. ThuB, where a testator, subject to the 
law of England, married his deceased wife’s sister, it was held the will was 
not revoked. 1 

A will made by a feme sole before marriage will not, it has beon held, revive 
upon the death of the husband without a republication. 8 

The Indian Succession Act is applicable to Jews, and in a case before Mr. 
Justice Phear s a will made by a Jew, subsequently to his first marriage but 
previously to a second marriage in the lifetime of his first wife, the second 
marriage, although in the lifetime of the first wife, bdlng admittedly lawful, 
was held to have boon revoked under tlio Indian Succession Act by the second 
marriage. It appears to have been assumed in that case that the Indian Succes- 
sion Act was applicable to the particular will, which was dated the 23rd No- 
vember 1856, whereas under s. 331 of tho Act, its provisions do not apply to any 
will made before the 1st of January 1866> 

A will made by an unmarried man in contemplation of marriage being re- 
voked by the marriage, evidence not amounting to proof of republication cannot be 
received to show that the testator meant his will to stand good, notwithstanding 
the marriage. 6 

The reason for the exception ih section 56 of the Indian Succession Act, 
appears to be, that the revocation by marriage of a will made in exercise of a 
power of appointment would not operate to the benefit of the family of the 
testator, but to the benefit of those who would be entitled in default of appoint- 
ment. 8 Even where, in tho event of certain contingencies happening, the 

exeontor or administrator or tho person cntitlod as his or her next of kin under the Statute 
of Distributions.) 

1 Mstte v. Mette, 1 8w. and Tr., 41ft. * 

1 Long v. Aldrsd , 8 Add., 48 ; Williams on Executors, 68. 

a Gahrisl ▼. Hordakai t I. L. B., 1 Oal., 148. See supra p. 11. 

4 See the note at page 148, 1. L. B., 1 Cal., 148. 

• Uartton v. Dos d. F os, 8 Ad. and E., 14 ; In the goods of Gudywold, 1 Sir. and Tr., 84. 

• See In the goods of Fiforoy, 1 Sw. and Tr., 188. 
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property appointed would not, in default of appointment, pass to the persons 
who would have taken in the case of intestacy, it was hold that a will made in 
exerciso of a power of appointment was not revoked by a subsequent marriage. 1 * * 4 * 
In that case, the persons who would have taken would have done so, not as 
upon an intestacy under tho Statute of Distributions, but under a settlement. 
Where, however, under a settlement, freehold estates in default of appointment 
would have passed to the heir of tho testatrix, it was held that the will was 
revoked.® Whore by the will of A a power was given to B, under oertain circum- 
stances, to dispose by will of property, and, in default of her appointment, the 
property was to devolve on the person or persons who at her decease should 
be her next of kin, and B, in pursuance of that power, executed a will in favour 
of a person whom she afterwards married but who died in her lifetime, it was 
held that the personal estato appointed by tho will of B would not in default 
of appointment have passed to the person entitled as her next of kin under 
tho Statute of Distributions, and consequently that her will was not revoked 
by her subsequent marriage.® 

By section 19 of the English Wills Act, it is enacted that no will shall be 
revoked by any presumption of an intention on the ground of an alteration in the 
circumstances, and s.^20 of the same Act enacts that “ no will or codicil or any 
part thereof shall be revoked otherwise than aforesaid or by another will or codicil 
executed in manner here in bof ore required, or by some writing declaring an 
intention to revoke the same, and executed in the same manner in which a will 
is hereinbefore required to be executed, or by the burning, tearing or otherwise 
destroying the same by Ae testator, or by some person in his presence and by 
his direction, with the intention of revoking the same.” Section 57,® of the Indian 
Succession Act follows s. 20, and seems wide enough to include the provisions en- 
acted by s. 19 of the English Act. It provides that “ no unprivileged will or 
codicil, nor any part thereof, shall be revoked otherwise than by marriage, or by 
another will or codicil, or by some writing declaring an intention to revoke the 
same, and executed in the manner in which an unprivileged will is hereinbefore 
required to be executed, or by the burning, tearing, or otherwise destroying the 
same by the testator, or by some person in his presence and by his direction, 
with the intention of revoking the same/' 6 

1 In tho goods of FontuicJe, L. B. f 1 P. and D., 819. 

* Vaughan v. Vanderotogen, 8 Drew., 166, see p. 168. Intestate and Testamentary Succes- 
sion, p. 67. 

9 In tho goods eg MeVicar, L. B., 1 P. and D., 671. 

4 This section applies to Hindus, etc., subject to s. 8 of the Hindu Wills Act, which pro- 
vides that marriage win not revoke a will or codicil. 

9 The following illustrations are given to the section : 

(s). A has made an unprivileged will j afterwards A makes another unprivileged will 
Which purports to revoke the first. This is a revocation. 
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Under the Statute of Frauds, a will of realty could only be revoked 
by a Subsequent will or codicil signed by the testatrix in the presence of three 
or four witnesses (s. 6) ; while wills of personalty could not be revoked by 
mere parol, but might have been revokod by a writing read to and allowed by 
the testator and proved to be so by three witnesses at least (s. 22). 1 
Under this Act, as under the English Wills Act, a revoking will or codicil 
must be executed in the same manner as any other will or codicil. It will be 
observed that a distinction has been drawn between a 4 will or codicil* and 4 some 
writing.’ Thus, where at the foot of his will the deceased wrote a memorandum 
to the effect that 4 this will was cancelled this day,’ and he duly executed the 
memorandum in the presence of two witnesses, it was held, that the memorandum 
was not a will or codicil but only a “writing” which could not be admitted to pro- 
bate. 8 Where a testator had obliterated the whole of a codicil including his sig- 
nature by thick black marks, and, at the foot of it, had written the words, signed 
by herself and attested by witnesses : 44 we are witnesses of the erasure of the 
above” it was held that the codicil was revoked, the words mentioned amounting, 
if not in the letter, at least in the spirit of the Statute to a “ writing declaring 
an intention to revoke.” In another case, in the attestation clause of a third 
codicil it was stated by mistake that the first codicil wfts cancelled. It was 
held that the attestation clause formed no part of the will, and that, therefore, 
the first codicil was not revoked. 8 But where the testator, in a letter addressed 
to his brother, which was signed by him in the presence of two witnesses, directed 
his brother to obtain his will and burn it without reading it, it was held, 
that tho letter was a writing duly executed, declariifg an intention to revoke 
the will ; and administration with the letter only annexed was granted to the 
next-of-kin of the deceased. 4 

Tho rule appears to be that a 4 writing’ by which a testator merely revokes 
£ prior disposition will not be admitted to probate 6 unless it is of a testamentary 
character. 6 All questions of revocation are questions to some decree of intention, 
for every act of revoo&tion is said to be equivocal 7 and, if the act done, 

(6). A has made an unprivileged will. Afterwards A, being entitled to make a privileged 
will, makes a privileged will, which purports to revoke hie unprivileged will. Tbia is a revo- 
cation. 

1 See Ex parte Marl of Ilchester, 7 Ves., 848. 

■ In the goods of Fraser , L. B., 2 P. and D., 40} see also In the goods of Hicks, L. B., 1 P. 
and D., 682. Intestate and Testamentary Succession, p. 68. 

a In the goods of Atkinson, L. B., 8 P. Dir., 186. 

4 in the goods of Durance, L. B., 2 P. and D., 406. 

4 In the goods of Fraser, L. B. t 2 P. and D., 40. 

0 In the goods of Durance, L. B<, 2 P. and D., 406. 

T Smith v. Cunningham* 1 Add., 468 i per Sir J. Nichole. 
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though in itself sufficient to revoke a testamentary instrument, can be shown 
to have been done for a purpose other than to revoke the instrument, it will not 
operate as a revocation. No act by which a testator may destroy or mutilate 
a testamentary instrument oporates as a revocation, unless it is done animo 
revocandri,. 1 * * But any act of cancellation or destruction is primd facie done ammo 
eancellandi * In all cases evidence as to the intention to revoke must be clear. 8 
There is a presumption that a will, which was in the testator’s custody until 
his death and could not then be found, was destroyed by the testator with the 
intention of revoking it, and this presumption must, it was held, prevail unless 
rt is rebutted by clear and satisfactory evidence. 4 * 

A revocation made which the testator is of unsound mind is ineffectual. 6 In 
Brunt v. Brunt , 6 , a testator, during an attack of delirium tremens, tore up his will. 
The pieces were preserved, and, on his recovering, he was informed of what he 
had done, and answered that he must have been mad when he did the act, and 
that he would make a fresh will, and it was held that the will had not been 
revoked. Where a will was destroyed by the testator on tho assumption 
that he had substituted another for it, which was not duly executed, it was held 
on tho evidence that he meant only to destroy the first will on substituting 
another for it and thl first will was admitted to probate. 7 Where a testator 
destroyed his will under an erroneous supposition that it had been revoked, it 
was held that the destruction did not operate as a revocation and a draft of 
tho will so destroyed was admitted to probate. 8 So if a testator destroys his 
will under a false impression that it is invalid 9 there is no revocation. Where an 
executor altered the will 1# the direction of the testator, who approved of it in 
its altered state and then cancelled it only in order that another might be drawn 
up, and the preparation of another will was prevented by the death of the 
testator, the will was held not to have been revoked and probate was granted 
of it in its original state, 10 the cancellation being considered conditional. 

In general, the revocation of a will ftnder an erroneous assumption of facts 

1 Powell v. Powell , L. B., 1 P. and D. 212. 

9 Midkarde ▼. Mwnford, 2 Phill., p. 24 ; per Sia J. Nicholl. 

9 Mlis ▼. Bartrwn , 25 Boav., 187 » Qleobury v. Beckett, 14 Boar., 688 j Bcksrdey v. Platt * 
L. 1 P. and D., 281. 

4 Be kereley v. Platt , L. B., 1 P. and D., 281. 

• Scruby v. Fordhwm, 1 Add., 74. 

9 L. B., 8 P. and D. t 87. 

f 8cott v. Scott, 1 Sw. and Tr,, 258. 

• Clarkson v. Clarkson, 2 Sw. and Tr., 497 : In the goods c/ Thornton, 8 Curt., 918. 

9 Giles r. Warren, L. B., 2 P. and D., 401. 

19 In the goods of Applebee, l Hogg., 148 j see Powell v. Powell, L. R., 1 P. and D., 208 j 
In the goods of Weeton, L. R, 1 P. and D., 088$ Bo parts (Bart of) llehsstsr, 7 Ves., 871. 
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will be inoperative, if the mistake appears on the face of the instrument , 1 In 
Campbell v. French , the testator gave legacies to the grandchildren of his sister, 
and afterwards revoked the legacies on the ground that the legatees were dead. 
It having been proved that the legatees were not dead, it was held that the lega- 
cies were not revoked. But a revocation of a will by codicil will be complete 
although the codicil will not in law have the effect the testator intended.* 
In a case where a testatrix devised lands to L for life, remainder to his first and 
other sons and daughters successively in tail, and L died leaving one son and one 
posthumous daughter, the son having died, the testatrix being ignorant of tho exis- 
tence of the daughter, made a codicil reciting the death of L without leaving 
issue and* devising the land to H in the same manner as she had before done to 
L. It was held that the codicil must be construed as a conditional revocation 
only, and was inoperative as against the daughter of L, although the testatrix 
after making the codicil and two years before her death had become acquainted 
with her existence.* Where a testator erased his signature with an avowed 
intention of writing it in a better stylo, and, therefore, wrote it again but not in 
tho presence of the attesting witnesses, it was hold, that the instrument was 
entitled to probate, the original signature being considered as restored. The 
principle acted upon being that in making the erasure tlfore was no intention 
to revoke the will. 

A will is not revoked by mere abandonment. There must be some unequi- 
vocal act of cancellation or obliteration by tho testator himself, or by some other 
person in his presence and by his direction . 4 

Where on the death of the deceased a will was foufid, the signature to which 
had been cut out but gummed on to its former place, the will having been in the 
custody of the deceased up to the time of his death, declarations by the deceased 
of an intention to benefit his wife by will made subsequent to the date of the 
will were proved. No other will was forthcoming and it was held that the pre- 
sumption was that the deceased cut out the signature animo revocandi and that 
the'gumming of the signature on its original place did not revive the will.* 
That oase was based on the doctrine, applicable in cases where the will has 
always remained in the custody of the testator, that in the absence of evidence 
to the contrary any mutilation or cancellation was done by the testator himself 
and done animo revocandi .* 

In oases where the act of destmetion is done with the sole intention of set- 

* Campbell v. French, 8 Yes., 821 ; see Croethwaite v. Dean , L. B., 5 Bq., 245. 

* Quinn v. Butler, L. B«, 6 Bq., 225* 

a Doe d. Evan* v. Evan*, 10 Ad. and B., 228. 

* Andrew v. Jfotfcy, 12 0. B., N. 8., 514. 

4 Sett v. Fothergill, L. B. ( 2 P. end 0„ 148. 

* JMi Davie* v. Davies, Lee* 445 * LambeU v. Lamkell, B Hagg., 568. 
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ting up And establishing some other testamentary paper, the animus revocandi 
has only a conditional existence, the condition being the validity of the paper 
intended to be substituted. In such oases where the ftitention is to set up a later 
will, as we have seen, there will be no revocation if that will bo not valid. 1 * * 4 * 
And it has now been held that there is no revocation where the intention is to 
set up a previously executed instrument which cannot be sot up. In other words 
a revocation made with the intention of reviving some other disposition will 
only take effort if that other disposition is effectually revived.* The revocation 
and the substitution must be so connected that it can be said that the substitu- 
tion of an effectual disposition was the condition of the revocation of the original 
will. 8 In Ex parte Earl of Jlchester * Lord Alvanley said, that the rulo to be 
gathered from the cases was, that, where it was evident that the testator, though 
using tho means of revocation, could not intend it for any other purpose than to 
givo effect to another disposition, though if it had been a mere revocation it would 
have had effect, yet tho object being only to make way for another disposition, 
if the instrument cannot have that effoci, it will not bo a revocation It makes 
no difference that the latter will is in favour of another person. 6 * This doctrine 
is what is called the doctrine of dependent relative revocation. Tt applied 
only, it was at one time thought, where a testamentary instrument was 
destroyed on the supposition that a subsequently executed will was valid, so 
that a will cancelled on tho supposition that au earlier will was thereby revived 
would not on failure of that condition be revived. 6 

The doctrine is discussed at length in the ease of Powell v. Powell , vhero a 
testator who had mnde^a will on tho 3rd March 1862, and a second will 
revoking the first on the 29th March 1864, destroyed, in 1865, the will 
of 1864, his object in destroying the will being to set up tho will of 1862.? 
There Lord Penzance, who dealt with tho case of Dickenson v. Swatman , said : 
M This doctrine is based on the principle that all acts by which a testator 
may physically destroy or mutilate a "testamentary instrument are in their 
nature equivocal. They may be the result of accident or, if intentional, of 
various intentions. It is therefore necessary in each case to study tho act 


1 M! v. Powell, L. R., 1 P. and D., 209 s see In the goods of-Weston, L. R., 1 P. 
and D., 688. 

• Onions v. Tyrer, 1 P. Wns., 846 ; Ex parte Ilchester, 7 Ves., 848, 872 i Lord Thynne v. 
Stanhope, 1 Add., 52. 

• In the goods of Hutcheson, L. J., 32 Prob., 202. 

4 7 Ves., 872, 

• Ibid i Dancer v. (Mb, h. R., 3 P. and P., 98. See also In the goods of Fleetwood , L, R., 

15 Oban. Div., 694, 606-9. 

• Dickinson ▼. Swatman, SO L. J., P. and M., 84. 

1 U R., 1 P. and D., 209, p, 212. 
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do®# by the light of the airottzestaiiees under which it occurred, m d the declara- 
tion* of the testator with which it may have been accompanied. For unless it be 
done ammo revocandi there is no revocation. What then, if the act of destruction 
be done with the sole intention of setting up and establishing some other testa* 
mentary paper for which the destruction of the paper in question was only de- 
signed to make way ? It is clear that in such a case the animus revocandi has only a 
conditional existence, the condition being the validity of the paper intended to 
be substituted, and such has been the course of decision in the various cases 
quoted in argument. But then it is said that this method of reasoning has 
only hitherto been applied to cases in which the destruction of the script has 
accompanied the execution intended in substitution ; and that no deoided case 
can be found in which the instrument intended to be established has been a 
long previously executed paper. But I fail to perceive a distinction in principle 
between the two cases. For what does it matter whether a testator were to say 
*1 tear this will of 18G0, because I have this day, (lAt of January 1861) exe- 
cuted another designed to replace it ’? or * I tear this will of 1860 because I 
desire and expect that the effect of my so doing will be to set up my will of 
1840 P* In either case the revocatory act is based on a condition which the 
testator imagines is fulfilled. In both cases the act is referable, not to any 
abstract intention to revoke but to an intention to validate another paper, and, 
as in neither case is the sole condition upon which revocation was intended ful- 
filled, in neither is the animus revocandi present.” 

Whore the names of the attesting witnesses had been cut out by the testa- 
tor, who gave as his reason that he intended to alter his will or make a new one, 
and they were afterwards replaced on the same day, the testator saying the will 
would do for the present, probate was granted, the cancellation being held to 
have been for the purpose of making a fresh will. 1 * * But if a testator merely 
intending to make a new will revoke a will already made, although no new will 
be executed, the revocation is complete, 8 for, as it was Baid in Powell v. Powell* 
in order that the doctrine of dependent relative revocation may apply, the aot 
of destruction must be referable wholly and solely to the intention of setting 
up some other testamentary paper. Thus in the goods of Weston , 4 where the 
testator destroyed a will without stating at the time her intention in doing 
so, and subsequently on the same day said that she had destroyed the will with 
the intention that a former will should take effect, the Court refused nnder 
the circumstances to grant probate of the draft of the will so destroyed. The 


1 In the goods of Soles, 2 8w. and Tr., 600 ; 32 L. J.» Prob., 4. 

* Williams v. Tyley, 1 Johns., 630. 

» h. B., 1 1 J . and D., 209. 

4 lu B., 1 P. and D. a 638. 
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main distinction between this case and that of Powell v. Powvll was that in 
the latter there was distinct and undoubted evidence that at the very moment 
deceased destroyed his last will, he stntod that he did ho, in order that 
the earlier will should prevail, whefoas in the other case the supposed declara- 
tions of the testator were not made at the time. 

The result is that where the act of cancellation or destruction is connected 
with tho making of another will, so as fairly to raise tho inferonco that the 
testator meant tho revocation of the old to depend upon the efficacy of the now 
disposition, such will be tho legal effect of the transaction ; and therefore, if 
the will intended to bo substituted is inoperative from defect of attestation or 
any other cause, the revocation foils also, and the original will remains in force 1 * * * 
In tho case of Dancer v. Crabby tho testator having tin* will in her hand 
dictated certain alterations, which she desired to bo made in tin* first part of 
it, to a friond, who wrote them down. Feeling unwell she desired her friend to 
stop tliore, and tlioii tore o“ff and burnt ho much of her will as hod been covered 
by the memorandum written at her dictation. This memorandum together with 
the rest of tlio will, which contained the residuary qlansc, and the signatures 
of tlio testatrix and witnesses and tho attestation clause intact, was placed in 
a desk by tho testatrix and locked up, and she believed when she did so, that 
these papers constituted n now will, and were not merely instructions for a new 
will. Tho case was treated as one of dependent relative re vocation, a revocation 
dependent on the papers locked up constituting a new will, and probate was 
granted of the original will as contained in tho portion which re maim'd, and the 
draft of tlic portion wliic]} was destroyed. In another case, where the testator 
having executed a will and codicil signed a second codicil, in which he ox pressed 
a desire to cancel his will, and that a document, which ho described as a will of 
earlier date, and the first and Booond codicils should together stand ns liis lost will 
and testament, it appoarod that the only document executed at the earlier 
date was a dood of settlement, which was pot of a testamentary character. It 
was held that the revocation was absolute and not dependent on the incor- 
poration ol the settlement in the papers admitted to probate.* 

Tho principle of dependent relative revocation applies to the case where a 
testator has so entirely erased a name of a legatee that it is no longer apparent, 
and has substituted another name for it, and the Court will receivo evidence io 
show what tho orig inal name was, and restore it to tho will, if satisfied that 
tho testator only revokod tho first be<juost on the supposition that lie had effec- 
tually substituted a new legatee . 8 Tho doctrine, however, of dependent relative 

1 Dancer v. Orabb , L. R., 8 P. and D., 98. 

* In the good* of Gentry , L. R., 3 P. and D., 80, 

• In the goods of McCabe , L R., 8 P. and D., 94 , Broolee v. Kent , 3 Moo., P. C , 334; In 

the geode of Harris, l 8w, and Tr., 630 ; In the good » of Farr, 29 L. J., (P. M. and A.) 70. 

0 
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revocation will not arise where the name of a legatee is obliterated and that of 
another person substituted after the execution of the will, if there is no evidence 
of intention showing that the obliteration of the first name would not have been 
made unless the testator believed he could validly substitute the name of the 
other person . 1 * * 4 * The principle is held to apply in cases wlicro the amount of a 
bequest has been obliterated after the execution of the will and a different 
amount lias been intcrlineated or written over. The substituted bequest being 
a nullity, as not having boon made in conformity with the Statute, the original 
bequest takes effect,* if it can bo shown by evidence, what the original bequest 
was . 8 The principle also applies in cases where the name of the executor is 
erased and that, of another person inserted as executor, without due re-execution 
of the will,* hut not where there is a mere erasure of a legacy without the 
substitution of another . 6 

It requires some nicety to distinguish between those cases where perfect 
erasure is fatal, and those whore tlio erasure may bo treated as an erasure for the 
purposes of substitution. Jn In the goods of Ilorsford , 6 where the testator pasted 
over a whole legacy n piece of paper, on which, at some time, about which tho 
witnesses could give no information, he had written a new bequest, the Court 
refused to order the upper paper to be removed, and directed tho probate to issue 
in blank as to that legacy, but in respect of another legacy, the amount of which 
only was covered up, tho name of the legatee being left untouched, the Court 
treated it os a ease coming under the principle of dependent relative revocation. 

In all cases of revocation tlio intention of tho testator may be proved by 
evidence. The onus is upon those who oppose tho will to prove that the can- 
cellation was the act of tho testator . 7 But where a will has remained with the 
testator and cannot be found, it is presumed that it was destroyed by the 
testator, ammo revocandi , 9 unless the testator were insane at the time of his 
death , 9 for in that case it must bo shown that the will was revoked, when tho 
testator was in a sound state of mind* The presumption of revocation may, in 
all cases, be rebutted by evidence of the declarations of the deceased.^ 

1 See Quinn ▼. Sutler, L. R., 0 Eq., 225 j Tupper v. Tupper , 1 K. and J., 666 ; 1 Tevill v. 
Boddam, 28 Beav., 554 ; Onions v. Tryer, 1 P. Wms., 343. 

• Brooke v. Kent , 3 Moo., P. 0., 334, See Locke v. James , 11 M. and W., 901 j Soar v. 
Dolman , 8 Cart., 121. 

■ Jn the goods of Hartford, L. R., 3 F. and D., 211 ; In the goods of Ibhetson, 2 Oort. 337* 

4 In the goods of Pair, 29 L.iJ. P., 70 ; In the goods of Harris, \ Sw. and Tr., 536. 

0 In the goods of Horsford, L. R. f 3 P. and D., 211. 
i • L. R., 3 P. and D., 211. 

1 Bitchings ▼. Wood, 2 Moore’s P. 0., 355 ; see Benson v, Benson, L. B,, 2 P. and D., 178, 

0 Eckm'sley v. Platt, L. R., 1 P. and D,, 281. 

• Sprigge v. Sprigge, L. R., 1 P. and D., 603. 

,# Whitely y. King, 17 0. B, N. 8, 786 j Whan am ▼. Wharram, 8 Sw. and Tr, 80S. 
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Tho mere fact of making ft subsequent testamentary paper oven though it 
may purport to bo the last will does not work a total revocation of a prior one, 
unless tlio latter expressly, or in effect, revokes the fonner, or tho two he inca- 
pable of standing together. 1 So that, if a subsequent testamentary paper is only 
partly inconsistent with one of an earlier dato, the latter instrument is only re- 
voked as to those parts whore it is inconsistent, and both papers are entitled to pro- 
bate.* But when there is no oxpress clause of revocation in a subsequent will tho 
question is what was tho disposition intended by the testator. 8 If the subsequent 
will purports to bo the only will of the testator, it may bo & revocation of a prior 
will * 

In tho case of Ifellier v. Hollier* a testator made a will in 186 1, appointing 
liis wife sole executrix, and in 1877 ho duly executed another will. The second 
will could not bo found, and there was no evidence* of its contents, except that 
after its execution, the testator said, “ I have made a will altering my affairs, 
and I have taken care of til tan (his wife), and there will be something for Roby ” 
(his nephew), and, except u memorandum at the foot of an earlier will, as follows : 
“ This will is now useless, a new will having boon made in 1877, upon my wife 
telling me she was sorry she had over seen rao.” Tho 'Court hold that, in tho 
absenco of proof of an%ltcrution of executrix, or of a revocatory clause, or dis- 
position wholly inconsistent with the first will, the will was not revoked. Butt, 
J ., however, doubted whether tho memorandum was admissible in evidence to 
show an intention to revoke the first will. 

It is a maxim that no man can dio with two testaments, yet any number 
of instruments, whatever obe their respective dates, or in whatever form they 
may bo, so as they be all clearly testamentary, may be admitted to probate as 
containing the last will of the doccasod. 6 

If property given to ono person is given by a subsequent codicil to another, 
the gift to the former is of course revoked.? But whore thero oro two incon- 
sistent wills of tho same date, and noithor «an bo proved to bo tho later executed, 
they are both void for uncertainty. 8 "Where tliore is no inconsistency, effect will 
bo given in such & case to all tho testamentary dispositions of the testator. 9 

• Lemage y. Qoodban , L. B., 1. P. and D., 67 ; soo In the goods of Howard, I P and D., 
686; Outto y. Gilbert , 0 Moore, P. 0., 131. 

• Lemage y. Qoodban , L. B., 1 P. and D., 57. 

• Ibid . 

4 Freeman v. Freeman, 5 DoG., M. and G. 710, per Knight Baucis, V. C. 

• L. R., 0 P. Div., 237. 

• Masterman v. Waberley, 2 Hogg. 233. Lemage y. Goodban , L. R., 1. and J)., 67 $ In the 
goods of Budd, 8 Sw. and Tr., 196; In the goods of Griffith, L. R., 2 P. and I)., 467 ; In the 
goode Patckell, L. B., 8 P, and D., 153. 

» Kermode y. MacDonald , 8 Oh., Apt., 685 ; Hitchens v. Basset, 8 Mod., 206, 

4 Phipps ?. Lord Anglesey, 2 Atk., 57. 

• Plenty v. Weet, 6 C- B,; 201 ; 1 Boh., Eoc., 204. See Cuth v. Gilbert, 9 Moo. P. C. # 181. 
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If it can be collected from the words of the testator in a later instrument 
that it was his intention to dispose of his property in a manner different to that 
in which ho disposed of it by an earlier document, the earlier document will 
bo revoked, and this, although in some particulars the later will does not com- 
pletely cover the whole subject matter of the earlier. 1 * * 4 * Where the deceased 
executed a will in 18f>8, by which she disposed of the whole of her property, 
and in 1860 she executed another will, which commenced “ This is the last will 
and testament of me” etc., and which varied and repeated various bequests 
given in the first will, appointed tho same executors for England as in that 
document, but contained no residuary or revocatory clause, tho Court held 
from tho general tenor of the last will, that it was clear the testator did not 
intend tho first will to remain in force and it was therefore revoked.* 

Parol evidence may be givon of the contents of a will which cannot bo 
found, and if it be proved that such a will contained a clause revoking a former 
will before the Court, the will produced will be held to have 1 been revoked. 8 

It is a recognised principle that a codicil is not to ho taken as revoking a 
former will or codicil further than is absolutely necessary to give effect to tho 
purposes appearing on the codicil and so far as those purposes fail, the original 
gift prevails* Thus, a specific bequest will be revoked bj^a subsequent bequest 
in a codicil of all personality, but a general legacy charged on land will be 
unaffected. 6 

A general clause in a w ill revoking all former wills revokes a prior testa- 
mentary appointment. This w^as hold by Jesscl, M. It., 8 and bis decision was 
upheld by the Court of Appeal. In tho case before him, a married woman 
having a general power of appointment by will over real estate executed a 
will appointing the estate. After the death of* her husband, she made another 
will, revoking all former wills and containing a general devise and bequest 
of all her real and personal estate. She afterwards made a third will also 
revoking all former wills and bequeathing her personal estate, but not devis- 
ing or appointing her real estate. She had no real estate except that sub- 
ject to her power of appointment. The Court held that the testamentary 
appointment under tlie first will was revoked by the second will, and the 
second will by tho third, and that tho real estate therefore wont in default 
of appointment. But; in several cases where a will was made in exercise of 

1 Plenty v. West, 6 0. B,, 201 j 1 Bob., Boo., 265 j see Dempsey v. Lawson } L. R., 2 P. 
Div. 08, p. 101, per Hannen, J. 

• Dempsey v. Lawson, L. R. } 2 P. Div., 98. 

• Wood ▼. Wood , 1 P. and D., 800. 

4 Doe v. Hicks, 2 M. and C. 606 ; Norman v. Kynaaton, 80, F. and J. 29, 

• Kermode v. MacDonald, L. R., 8 Oh. 585 ; Sheddon v. Goodrich , 8 Yes., p. 601. 

• Sotheron v. Dining, 20 Ch., D. 99. 
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power of appointment, a subsequent will, made in exercise of another powoi* of 
appointment and containing a clause revoking all former wills, was held not 
to operate as a revocation of tlio first will . 1 * * In ono of tkcRe cases,* a married 
woman exercised two powers of appointment in separate wills executed at 
different times. The later will contained a general clause of revocation, and it 
was held that the general revocatory claaso did not operate as a revocation of 
the prior will made under a power, because it did not refer either to the power 
or to the property, tlie subject of tlie power. In In the goods of Merreit , a and 
In the goods of Joys , 4 * it was held that, where a specific appointment was made 
by will under a power in a settlement to A and then there was an appointment 
by another will under a power in another settlement to H, and the second will 
contained a general revocatory clause, the second will did not revoke the first 
and that the first was entitled to probate, the second will being confined to the 
exercise of the power of appointment under the second settlement. The more 
revocation of “all former wills,” it was said, hud no reference to the property, 
tbo subject of tho power under tlio first settlement. According to these 
authorities, therefore, a general revocatory clause does not operato as a revoca- 
tion of a prior will made under a power, unloss there is a special reference to 
it or some other evidbnoo of an intention to revoke it. 

A codicil revoking a will docs not necessarily revoko a prior codicil . 6 It 
is a more question of construction. Whore a testator, who has distinguished 
between his last will and a codicil to it, purports to revoke his last will 
only, not referring to any previous codicil, the revocation is not to bo 
carried furtkor than the necessity of the terms which he has used may require . 6 
When reference is made to the will as a particular instrument, as where it is 
referred to by date, or were the revoking codicil distinguishes tho last will 
from intervening codicils, the latter are not rovoked . 7 

A mere attempt to tear or bum is not sufficient to revoke a testamentary 
instrument, though made with intent to revoke . 8 4 Tearing or otherwise destroy- 
ing ” includes cutting* But, cutting out a particular part of the will is a 

1 In the goods of Meredith , 29 L. J., P. and M., 155 j In the goods Merritt, 1 Sw. and Tr., 
112 ; In the goods of Joys, 4 Sw. and Tr., 214, 

• In the goods of Meredith , 29 L. J., P. and M., 155. 

• 1 Sw. and Tr., 112. 

4 4 Sw. and Tr., 214. 

• Fdrrer v. St Catherine?* Coll., L. R., 16 Eq, 19. 

• Bunny v. Bunny, 8 Bear., 109 ; Pratt v. Pratt, 14 Siin., 129. 

f Farter v, St Catherine *e Coll., L. R., 16 Kq., 19. 

• Doe v. Barrie, 6 A. and E., 209. 

• Bobbe y. Knight, 1 Onrt., 768 * Bell v. Fothergill , L. H. 2 P. and D., 148. 
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revocation of that port only . 1 Where a will after oxocution hod remained in the 
custody of the testatrix and was found after her death in her repositories 
with her own signature and those of the attesting witnesses scratched out, as 
with a knife, Butt, J. held that the scratching out might be regarded as a 
lateral cutting out.® 

As the Act, we have seen, says, “ no will or any part thereof shall be revoked 
etc./' B except in the manner provided, it was obviously intended that part only of 
a will may be revoked by a subsequent aot, or by a subsequent will or codicil.* 
Tn the case of In the goods of Woodward , B the first soven or oight lines had been 
cut out and the will was admitted to probate in its incomplete Btate. 

Although the cutting off by the testator of the signatures of the testator 
and witnesses at the end of a will, or of the witnesses* is in general a total 
revocation, if done with intent to rovoke, the mero crossing out of the 
testator's signature or that of tlio testator and of tho witnesses, there being 
no evidence on tho point, is not a revocation . 7 But whore a will consisted 
of several sheets, all of which were signed, it was held that tho destruction of 
the last signature revoked the whole will, the destruction of the signature being 
considered to have been dono animo revocandi .* If a will is found to have been 
in tho custody of tlie testator up to the time of his death With the signature cut 
off, tlie presumption, in the absence of evidence to the contrary, is that it was 
done animo revocandi? even although the piece cut off may have been pre- 
served and gummed on to its former place . 10 In a case where the testator cut 
from the will the portion of tlie document on which tho name and address of 
tho second attesting witness were written, and tliei excised part was found 
with the will in tho testator’s desk, the Court being satisfied that the namo had 
not been removed ammo revocandi decreed probate of the instrument . 11 

The words u otherwise destroying ” in s. 57 of the Indian Succession Act 
must be understood as intending some mode of destruction ejusdem generis with 

* Christmas v. Whinyates, 3 Sw. and Tr., 81 ; In the goods of Woodward , L. R., 2 P. and 
D., 206. 

* In tho goods of Morton , L. R , 12 P. D., 141. 

• Indian S accession Act, b. 67. Tliis section applios to Hindus, etc., under Aot XXI 
of 1870. 

♦ See Clarks v. Scripps , 2 Rob., 663, 667. 

• L. R., 2 P. and D., 206. 

• In the goods of Gallon , 1 Sw. and Tr., 23 ; Evans v. Dallvw , 31 L. J., P. and M., 128. 

, 1 Benson v. Reason, L. R., 2 P. and D , 172 ; Stephens r. Taprell, 2 Curt., 465 } sea In the 
goods of Lewis, 1 Sw. and Tr., 31. 

# In the goods of Qnllan, 1 Sw. and Tr., 23. 

• In the goods of Lewis , 1 Sw. and Tr., 31 \ Bell v. Fothergill , L. R., 2 P. and D., 148. 

'« Bell v. Fothergill, L. R., 2 P. and D., 148. 

11 In the goods of Wheeler , 49 L. J., Prob., 29. 
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burning or tearing and not a mero obliteration. 1 Whore a testator drawing a 
pen through the linos of various parts of his will, wrote on the back of it, 41 3 This 
is revoked 1 * * and threw it among a heap of wasto papers in his sitting room, it 
was held that the will was not revoked, the words “ or otherwise destroying” not 
being satisfied, as, whatever the testator intended, the will, which hod being lying 
about in the kitchen of his house, had not boon actually injured.* 

Where the testator, after exoouting a codicil at the foot of liis will, cut off liis 
signature to the will, it was held, upon proof that ho thereby intended to revoke 
the codicil as well as the will, that the former was also revoked. 8 

We have already seen that in every case of alleged revocation it is a question 
of the intention of the testator, and that the whole will is not necessarily revoked 
by the destruction of a part. To constitute a legal revocation otherwise Ilian 
by marriage or by a duly exocutod instrument there must bo, not only the 
manual operation of tearing, burning or destroying the will by other means, but 
also the animus. It is the animus which must govern tlio oxtont and measure 
of operation to bo attributed to the act and determine whether the act shall 
effect the revocation of the whole instrument or only part of some por- 
tion. If, therefore, a portion of a will not necessary to its validity is des- 
troyed the question Uof the testator’s intention at once arises. Thus in Clarke v. 
Scripps * where a testator executed a will iu 1843, which remained in his custody 
until his death, when it was found in a mutilated state, torn and cut, l>n I the 
signatures of tho testator and of the attesting witnesses remained at the end of 
the will, it was held, in the absence of extrinsic evidence from the per u liar 
manner in which the mutilations were effected, that there was no intention to 
revoke the whole will, but that tho papers as altered were intended as a draft 
of a new will and in the evont of his not making a now will to operate as a will. 
Tho tostator died suddenly. 

If a will cannot bo found, and tho Court is satisfied that a will was not 
in existence at tho time of the testator’s death, 6 * the presumption in general 
arises that it was destroyed with intent to revoke. 6 But this presumption of re- 
vocation may, of courso, be rebutted by evidence of declarations of tho deceased.** 1 

Where it appeal’s that a will is merely lost, its contents, like those of any 

1 Stephen* v. Taprell , 2 Curt., 458, per Sib ff. Jenneb. 

■ Cheese v. Lovejoy, L. B., 2 P. Div„ 251 ; Elms v. Elms, 1 Sw. & Tr., 155; Doe v. Pcrke* 

3 B, <fc A., 489. 

• In the good* of Bleckley , L. B., 8 P. D. 169. 

4 2 Bob., 5G8. 

4 Finch v. Finch, L. R.. 1 P. and D., 371. 

• Eckersley v. Platt, L. B., 1 P, and D., 281. 

1 Whitely V. King, I? 0, B. (N. S.), 756; Wharraw r, Wharram , 3 Sw, and Tr., 808. 
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other lost instrument, may be proved by secondary evidence. 1 Tlio evidence 
of a single witness, although interested, whoso voracity and competency arc 
unimpoached, has boon sufficient.* Declarations, written or oral, made either 
before or after, are admissible as secondary evidence of the contents of a lost 
will.* The caso of Bugden v. Lord St. Leonards overruled that of Quick v. Quick,* 
by which it was decided that the declarations of the testator after execution 
were not admissible.* Where the contents of a lost will aro not completely 
proved, probato will be granted to the oxtont to which they aro proved. 0 

It was held in England under the old law, and also under tho Wills Act, 
that a revocation of a will was in general a revocation of a codicil, 7 unless it 
was of such a character as to bo completely independent of the will. 8 But it is 
now settled by the later eases that a codicil can only bo revoked in tho manner 
indicated by the Wills Act, and is not revoked by tho revocation of a will.* In 
the case, however, of hi tho goods of Blrckhoj}® where the testator, who had 
executed a codicil at the foot of his will, cut off his signature to the will, it was 
held, upon proof that he meant to revoke both tho will and codicil, that tho 
latter was also revoked. 

The destruction of a will by a third person must be by the testator’s direc- 
tion and in bis prison ce, 11 and, accordingly, a testator cannci delegate his power 
of revoking his ill by inserting in it a clause conferring on another authority to 
destroy it after his death. 1 * In a case where n codicil was burnt by order of tho 
testator, but not in his presence, it was held that it was not revoked and probato 
was granted of a draft copy. 16 

It has beou held in England that a will made for valuablo consideration 
cannot be revoked in equity. 14 * In liobiuson v. Oniviamy, lb it was contended that 

1 Sugdcn v. Lord St. Leonards, L. R., 1 P. D., 164? j Brown v. Brown , 8 E. and B., 876. 

» Ibid. 

■ Ibid. 

• 8 Sw. and Tr., 4-12. 

• Intestate ami testamentary Succession, p. 68. 

• Sugden v. Lord fit. Leonards, L It., 1 P. Div. 164. 

t Qriimvood v. Con'w#, 2 Hw. and Tr., 3tl. 

• In the | foods of Ureig, L. B., 1 1\ and D., 72. 

• In the goods of Savage, L 11., 2 P. and I)., 78 ; In tho goods of Turner, tb., 403 ; Black v. 
JoHing, L. B., 1 V. and D., 685 s Soo Gardiner v. Courthope, h. K., 12 P. D., 14. Intostato and 
Testamentary Saocossion, p. 63. 

» L. B., S P- !>•» 1C 9 - 

ii wale Aoi» «. 20} Indian Succession Act, s. 67. 

» 8tooku»ll V. Bitherdo*, 1 Bob., 661 j per Sir H. Jenner Fust. 

ii Xu the goods of Redds, Dea. and Sw., 290, cited in Williams on Exeontors, p. 43. 

w v. 2 (Jiff., 692 \ bat see Caton v. Oaton , L. U., 2 H. L. # 127. 
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a covenant not to revoke a will was against public policy as being in restraint 
of marriage, one of the modes of revocation being marriage. It was considered 
however, that such a covenant was not necessarily against public policy, for the 
covenant expanded into its full meaning was a covenant not to burn the will and 
not to perform the other acts of revocation recognized by the statute, including a 
covenant not to marry, and the particular covenant being read distributively 
was held to be good, so far, at least, as it was not a covenant not to marry. 1 

As to obliterations, interlineations, alterations or erasures in wills, the English 
Wills Act, by s. 21, enacts that “ no obliteration, interlineation, or other alteration 
made in a will after the execution thereof shall be valid, or have any effect, 
except so far as the words or effect of tho will before such alteration shall 
not be apparent, unless such alteration shall be executed in like manner as 
is hereinbefore required for tho execution of the will ; but tho will with such 
alteration as part thereof shall be deemed to be duly executed if tho signature 
of the testator and the subscription of the witnesses be made in the margin 
or on some other part of tho will, opposite, or near to such alteration, oi 
at tho foot, or end of, or opposite to a memorandum referring to such altera- 
tion and written at the end, or some other part of the will.”® Section 58 
of tho Indian Succession Act is modellod upon s. 21 of the English Wills 
Act. It provides that : lk no obliteration, interlineation, or other alteration 
made in any unprivileged will after tho execution thereof, shall have any effect, 
except so far as the words or moaning of tho will shall have boon thereby 
rendered illegible or undiHoerniblo, unless such alteration shall be executed in 
like manner as hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deemed to be duly executed if the signature of 
the testator and the subscription of the witnesses be made in the margin or in 
somo other part of the will opposite or near to such alteration, or at the foot 
or end of, or opposite to a memorandum referring to such alteration, and written 
at the end or some other part of the will*” Under the Indian Succession Act, 
therefore, as under tho English Wills Act, obliterations or other alterations 
mnst be attested in the same manner as a will or codicil. Where, therefore, an 
alteration is made, but not duly attested, the original will, so far as it can be 
deciphered, is unaffected ;* but parol evidence is not admissible to show what 
the original was, where it cannot be deciphered by means of magnifying glasses 
or otherwise. 4 In the case Townley v. Watson ,® the testatrix obliterated, 0 trims 

1 See Sheppard's Touchstone, Preston’s Edition, Vol, II, p# 401. 

* 1 Viet., o. £6, s. II. 

• Xn tk # goods qf Harris, 1 Sw. and Tr., 688. 

4 Townlsy r. Watson, 8 Oort., 767 ; In the goods of MeOabe, L. R»» • P. Istl). 8i 

4 * Curt., 707. 

P 
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revocandt, several passages of her will, so that none of the parts of the will obli- 
terated could be distinguished upon the face of the will, and it was held that 
there was a complete revocation as to the parts obliterated . 1 * * 

The words “not apparent” in the English Wills Act, were held to mean 
not apparent on the face of the instrument itself and not capable of being made 
apparent by extrinsic evidence.* The wording of that Act has been varied 
in the Indian Succession Act, but the meaning appeal's to have been pre- 
served. 

Where a testator obliterates certain passages in his will so effectually that 
thoso passages cannot be made out on the face of the instrument itself, there 
is a complete revocation so far as tho obliteration is concerned and the Will will 
be admitted to probate as if tho passages were blank . 8 Neither the English 
nor tho Indian Statute, it will be observed, draws any distinction between 
different modes of obliteration. So that, where a testator pasted over a whole 
legacy a piece of paper upon which, at some time about which tho witnesses 
could give no information, he had written a now bequest, the Court refused 
to order the upper paper to be removed and directed probate to issue in blank 
as to that legacy . 4 * It was never the practice, except in eases coming within 
the principle of dependent relative revocation, which Applies also in the case 
of obliteration and interlineation, r » to adopt any means of ascertaining what 
the words uttenipted to be obliterated were, other than the more inspection 
by glasses. Chemical agents have never been resorted to to remove any portion 
of the obscuring ink, and Hannen, J. expressed his opinion that it would be 
improper to adopt such moans . 6 If a testator has ^covered over the amount 
of a legacy only, leaving tho legatee’s name untouched, the Court will consider 
it a case which comes under tho principle of dependent relative revocation 7 
and will endeavour to discover the amount of the legacy originally bequea- 
thed by removing the upper paper . 8 Where a testator after the execution 
of bis will partly erased the word • four and substituted the word five, the 
alteration not being attested, the Court granted probate of tbe will as it 
originally stood, tho word four being sufficiently apparent on the paper.* 

There is a general presumption that where alterations are made in pencil 

1 Intestate and Testamentary Succession, p. 61. 

1 Toicnleg v. Watson, 8 Curt., 761. 

0 Towhley v. Wat ton, 8 Curt., 761, p. 769 j In the yoodu of Ibbeton , 8 Curt., 837. 

4 In the goods of Hereford, L. R., 8 P. and D., 811. 

4 In the goods of McCabe, L. R., 8 P. and D., 94. 

0 In the goods of Hortford, L. R., 8 P. and D., 211, p, 215. 

1 Supra p. 113. 

0 In the goods of Hereford, L, R,, 8 P» and D., 211. 

0 in the goods of Beavan , 2 Curt., 869. 
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before execution, the will being written in ink, they are deliberative : where in 
ink, final and absolute . 1 * * 

A will, notwithstanding that it contains blank spaoes in the body of it,* or 
a blank page , 5 is entitled to probate. 

In the case of a will prepared with blanks left for the names of legatees, 
or for the amounts of the legacies, if the blanks are afterwards found to have 
been filled up there is a presumption in the absence of evidence to the contrary, 
that the blanks were filled up before execution, as the will is incomplete without 
them . 4 In Birch v. Birch 6 * blanks left for legacies had been filled up, some in 
black ink and some in red ink. The will, which was in black ink, had been 
found after the death of the testator in an envelope which appeared to have been 
sealed, re-opened, and resealed, and one of the schedules had been signed and 
dated in red ink with a date subsequent to that of tho will. The Court pre- 
sumed that the blanks filled up in black ink had been so filled up before execution, 
and those in, red ink after execution. The mere circumstanoes, however, of the 
amount of a legacy or the name of the legatee being inserted indifferent ink and in 
different handwriting, does not alone constitute an obliteration, interlineation, or 
other alteration within tho meaning of the statute, nor docs any presumption 
arise against a will bdhig duly executed as it appears , 6 for the will might have 
been brought to the testator with blanks and then filled up, and in a different ink. 
The case, however, is different, where there is an erasure apparent on the face 
of the will and that erasure has been superinduced by other writing. Insuoh 
a case there is an obliteration and something more which constitutes an alteration, 
and it is now settled that,# where there is no direct evidence to show when 
alterations have been made, the primd facie presumption of law is that they 
were made after the execution of the will,? and such alterations are therefore 
inoperative, unless duly signed . 8 A marked distinction, it will be observed, 
exists between mere interlineations and alterations. Interlineations are generally 
used merely for the purpose of completing an imperfect sentence, whereas an 
alteration is a change in the original disposition. If interlineations merely 
supply blanks in the sense, or are required to make a sentence intelligible and 

1 Batoltes r. Uawkea, 1 Hagg., 321, Williams on Exeontors, 112: Gann v. Gregory, 8 D. 
M. and a, 780. 

1 Comely v. Gibbons , 1 Bob., 705 j In the goods of Krby , 1 Bob., 709. 

* In the goods of Wotton, 8 P. and D., 159. 

4 In tho goods of Cadge , L. B., 1 P. and D., 543 ; Birch v. Birch , 1 Bob., 675. 

# 1 Bob. 675. 

• Grtville v. Tyles, 7 Moore's P. C., 320. 

* Cooper r. Bockett, 4 Moore’s P. C., 419 ; Gann v. Gregory, 8 V. M. and G,, 777 ; In the * 
goods of James, t Sw. and Tr,, 288 * Greville v. Tyles, 7 Moore's P. 0., 820. 

4 In the goods of Harris, 1 8w. and Tr., 586. 
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there is nothing to show that they were not made at the same time as the rest 
of the will, the Court will treat them as having been made before execution . 1 

The presumption of law, that, alterations, where there is no direct evidence 
to show when they were made, were made after the execution of the will, 
may be rebutted by evidence showing that it was highly probable that the 
alterations were made before the execution . 9 Thus, evidence may be given of 
declarations by tlio testator before he executed the will of his intention to 
provide for the person benefited by the alterations , 8 or where the name of an 
executor appeared over an erasure 4 to show that the alteration was made before 
execution . 6 Where, however, there are alterations made in a will, and there is 
a codicil which does not notice the alterations, the alterations are presumed to 
have been made after the codicil . 6 But whore a codicil confirms alterations 
made in a will, the alterations, as thoy exist at the time of the codicil, are 
rendered operative . 7 

The mero fact that alterations in a will bear an oarlior date than the will 
in the handwriting of the testator is not sufficient to show that such alterations 
were made before execution . 8 

At one time the rule in England was that declarations made before, but not 
after, the will was oxecuted, were admissible . 9 But fri the event of loss, 
it is now settled by tho Court of Appeal, in the recent case of Sugden v. Lord St. 
Leonards , 10 that declarations, written or oral, made by a testator, both before and 
after tho erection of his will, are admissible as secondary evidence of its contents. 
Mellish, L. J., howevor, dissented from the judgement of the Court as to declara* 
turns made after the execution of the will . 11 

Statements, not merely with reference to the contents of a lost will but 
with reference to what papers constitute a will, are admissible 19 there being, 
it was held, no distinction between the case, where the question is what formed 
part of the will, and the oase, as in Sugden v. Lord St. Leonards, 1 * where the whole 

• 

* In the good* of Cadge, L. R., 1 P. ami D , 543. 

I Keigwin v. Keigmn, 7 Jar., 840. 

9 Quick x. Quick, 3 Sw. and Tr., 443. 

4 In the goods of Sgkes, h. R., 8 P. and D„ 26. 

9 flee Keen v. Keen, L. R., 8 P. and D., 105. 

• In the goods of Countses of Morton, 18 Jur., 1108 j see Bees ▼. Rees, L. R., 3 P. and D , 84. 

f In the goods of Mills, 11 Jnr., 1070. 

• In the goods of Adamson, L. R., 3 P. and D., 353. 

* See Dot t. Palmer, 16 Q. B., 747 j Johtuon ▼. Lyford, h. R., S P. and D., 46 1 De»eh ▼. 
Dench, L. R., 2 P. Dir., 60, 

>• L. R., 1 P. D„ 154. 

II See Intestate and Testamentary Snooession, p. 65. 

« QvM v. Lakes, L. R., 6 P. Div., 1. 

’» L. R*, 1 P. Div., 154. 
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will is lost. Ilk a oase where there was no evidence as to when certain trifling 
alterations and interlineations were made, save that of an expert, whose opinion 
was, that they were written at tho same time as the rest, tho will was admittod 
to probate with the alterations. 1 * * * * * * 

Section 59 of the Indian Succession Act makes the following provision 
as to the revocation of privileged wills or codicils : “ A privileged will or codioil 
may be revokod by the testator, by an unprivileged will or codicil, or by any 
act expressing an intention io revoke it, and accompanied with such formalities 
as would be sufficient to give validity to a privileged will, or by the burning, 
tearing, or otherwise destroying tho same by the testator, or by some person in 
his presence and by his direction, with the intention of revoking the same. 
Explanation . — In order to the revocation of a privileged will or codicil by 
an act accompanied with Buch formalities as would bo sufficient to give validity 
to a privileged will it is not necessary that tho testator should, at the time of 
doing that act, be in a situation which entitles him to make a privileged will.’* 
The section, strange to say, has boon extended generally to Hindus, etc., by 
section 2 of Act XXT of 1870, although sections 52 and 53, which give the right 
to make privileged wills, have not boon so extended. 

A privileged will is also rovokod by the marriage of tho testator. 9 

Section 60 of the Indian succession Act, which corresponds with section 22 of 
the English Wills Act, with tho addition of the words at the end “ by the will or 
codicil” enacts that : “ no unprivileged will or codicil, nor any part thereof, which 
shall be in any manner revoked, shall be revived otherwise than by the re-execution 
thereof, or by a codicil executed in maimer hereinbefore required, and showing 
an intention to revive the same, and when any will or codicil, which shall be 
partly revoked and afterwards wholly rovoked, shall be revived, such revival 
shall not extend to bo much thereof as shall have been revoked before tbe revoca- 
tion of the whole thereof, unless an intention to the contrary shall be shown 
by the will or codicil.” An unprivileged* will or codicil, therefore, cannot be re- 
vived by implication. 8 To satisfy the words * show an intention to revivo the 
same,’ the intention must appear on the face of the oodicil, either by express words 
referring to a will as revoked, and importing an intention to rovive the same, or 
by a disposition of the testator inconsistent with any other intention, or by some 


1 In the goods of Hindmarch, L. R., 1 P. and D., 807 ; see In the goods of Cadge , L. R., 

1 P. and D.» 678, supra, where from the nature of certain interlineations, end the internal 

evidence famished by the instrument itself, the Conrt concluded that they were 

Wore execution. 

9 Indian Succession Act, s. 66. This section does not apply, under Act XXI of 1870, to 

Hindus. 

9 See In the goods of Bieete , 1 P. and D., 676. 
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other expression conveying to the mind of the Court, with reasonable certainty, 
the existence of the intention. 1 II Therefore, the tying (e. g by a piece of tape) 
of a duly executed codicil of a later date to testamentary papers duly exe- 
cuted, but revoked, is no ground for inferring the ‘ intention to revive.’* So 
references in codicils to revoked wills by the dates have been insufficient to revive 
them, there being no evidence on the face of such codicils to revive the wills 
referred to. 8 

It being necessaiy that the intention to revive should appear on the face of 
the instrument, parol evidence is not admissible to show an intention on the part 
of the testator to revive a first will by destroying the second* In Major v. 
Williams , 8 a testatrix duly executed a will, and, subsequently thereto, two other 
wills, in both of which was contained a clause revoking all other wills, and she 
afterwards destroyed the two latter wills. It was held, that the first will was 
not thereby revived ; and parol evidence was not admitted to show an intention 
to revive it. So, parol evidence is not admissible to show that where a codicil 
expressly revives a will of a cortain date, it was intended to revive a will of 
another date. 8 

A mere reference in a codicil to a revoked will by its date is insufficient 
to revive it. 7 A codicil, however, may incorporate a revoked will or any other 
document by a mere reference. In In the goods of Reynolds * a testator executed 
a will in 1866 and a codicil to it in May 1871, and, in November 1871, executed 
a will which revoked all testamentary papers. In 1872 he executed a paper 
which was headed : “ This is a codicil to the will of R dated May 1866,” and 
which concluded with the appointment of the son; as executor of the will 
and codicil, and the attestation clause commenced “ codicil of the will of R dated 
May 1866 in the presence of etc.” The Court held that the only intention 
to be gathered from the words in the codicil was that the testator intended to 
revive the will of 1866, but not the codicil of May 1871. In In the goods of 
May,* the testator made two wills, the latter revoking the former. Sub- 
sequently he made a codicil which he described as a “ codicil to the last will 

1 In the goods of Bteele, L, R., 1 P. and D., 676. 

a Marsh r. Marsh 1 1 Sw. and Tr , 628. 

• In ths goods of Stools, L. R., 2 P. and D., 675. 

• Major v. Williams, 3 Cnrfc., 432. 

• 8 Oort., 482. 

• Lord Walpole ▼. JSarl of Oholmondsly, 7 T. R., 188 ; In ths goods of Chapman, % Rob., 1 1 

I Jana., 146. 

• In ths goods of Stools, L. R., 1 P. and D., 676. But see In ths goods of Chsqpman, 1 Rob. 

I I Papns r. Trappes, 1 Rob., 683. 

• L. R., 3 P. and D., 36. 

’ L. R., 1 P. and D. f 581. 
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of me, John May, of etc., and which bears date the 11th of January I860’' 
(the date of the former will which had been revoked) . It was held that the codicil 
did not revive the revoked will or revoke the second. In another case 1 a codicil 
referred by date to a revoked will as the testator's last will and testament, but, 
notwithstanding this distinct reference, it was plain from the contents of the 
codicil itself, which referred to certain bequests, that it was really referring to a 
later will. The court treated the case as one of mistaken description and 
granted probate of the later will with the codicil.* In In the goods of Stedmanp 
the testator made a will on the 21st May 1877 disposing of his property 
among his six children, but by a subsequent will dated the 13th February 
1878, he disposed of all his property in a different manner among his six children, 
thereby revoking the first will by implication. Subsequently by the terms of a 
duly executed codicil he, by mistake, referred to the former will by date and also 
to its provisions instead of to the later will. The Court held that the codioil by 
its language revived the former will, and that as the later will was not revoked 
by the codicil all three documents must be admitted to probate. 4 

"Where a testator by a codicil confirms his will, the will together with all 
previous codicils is taken to be confirmed. 6 In Crosbic v. Macdowafi the testator 
made a will and fiws codicils and a question rose as to the effect of the fifth 
codicil upon the fourth by which certain annuities had been given. The fifth 
codicil recited the making of the will and the date which it bore, substituted one 
executor in place of another, was silent as to all antecedent codicils and concluded 
by confirming the testator's said will. The Master of the Rolls held that the 
fourth codicil was not revoked by the fifth. A ratification of a will described 
by its date is a ratification of the will as modified by the codicils and therefore 
does not revoke tho codicils which were made between the date of the will and 
the confirming codicil. 7 

The republication of a will is in effect the making of that will de woo— 
and no republioation is effectual unless by«re-execution. 8 In the case of Bunn v. 
Dunn* A executed a will in 1837 appointing B, her nephew, an executor and 
residuary legatee. In 1861, she being desirous to deliver the will and her 
deeds to B, for safe custody, in the presence of a witness," C was sent for, and in 

t ,v 

* In the goodt qf Wilton, L. R., 1 P.and D., 682. 

1 In the goodt of Wilton, L. B., 1 P. and D., 682. 

* L. B., 6 Oh. Dir., 206. 

* See aUo In the goodt of Dyke, L. R., 6 P. Die., 207 . 

* Often ▼. Tribe, h. B., 9 Ch. D., 281. 

* 4 Ye*., 810. 

* Orrnn t. Tribt, L. B., 9 Oh. D„ 281 ) Crotbit r. Hacdowal, 4 Tee., 910. 

* Bobbt t. Knight, 1 Cart., 768. 

* 1*. B., 1 P. *nd D., 277. 
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his presence she delivered the will and deeds to B. Before delivery she sub* 
scribed her name at the foot of the will, and C and B subscribed theirs, the 
latter with the prefix * exocutor.’ A gave no reason for signing her name. It 
was held that this was not a re-execution. 

A will which has been destroyed by the testator, or by his directions, animo 
revocandi , cannot be revised by a codicil 1 even, it seems, although the draft of the 
will may be in existence. 8 The destruction of a second will itself revoking 
one of prior date will not have the effeot of reinstating the first will should it 
be in existenco at the time of the testator’s death. 8 

Where a testator gave £100 to his executor, and by a subsequent codicil 
gave him £500 in substitution for the first gift, and then revoked the second 
gift, it was held, that the first gift was not set up again 8 So, if a will give a 
legacy which was revoked or satisfied at the time of the codicil, the latter has 
not the effect of giving a fresh legacy. 6 


1 Rogers v. Ooodenough , 2 Sw. and Tr., 842—351. 

* Hall ▼. Tokelove, 2 Rob., 818. 

* In the goods of W. Drown, 1 Sw. and Tr., 82. 

4 Boulcott v. Boulcott , 2 Drew., 25. 

* Powys v. Mansfield , 3 M. and 0., 370. 
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LECTURE VI. 

INDIAN SUCCESSION ACT— CONSTRUCTION OF WILLS. 

Wills defined— Intention of testator to be gathered from will— Court cannot make new wilt 
for testator— Words introduced into wills by mistake) eto.— Words of art and legal phrases— 
“ Heirs of body ” — 14 All the rest” — Construction of words to which law has attaohed par- 
ticular meaning— Canons of construction in England — Enquiries to dotermine questions as 
to object or subject of will — Admissibility of evidence where description does not aeon* 
rately apply — where particular description applies to known object — Person answering 
description will not take, if not known to testator — Ambiguity as to objeots — Nicknames — 
Blanks — Equivocation — Two persons answering same description — Evidence where moan* 
ing is doubtful — where no one answers description fully —Evidence of what is parool or not 
parcel— Falsa demonotratio non tweet— Failure of boquest where no property answers de- 
scription— Part of description when rejected — Misnomer — Misdescription of object— Bequest 
to certain number of children where thoro are others— Gift to roputod wife, as wife of A— 
Gifts to 44 children 44 my wife”— wife of A—' “husband of A”— 1 “eldest son”— 
“cousin” — Words omitted when supplied from context — Transposition and change of 
words— Correction of clerical orrors— Latent ambiguity— Effect of blanks — Moaning of 
clause to be collected from entire will — Codicil is part of will — Words when taken in 
restricted sense — Gifts of residue— “ Et cetra ” — Words when taken in extendod sense— 
“Effocfcs,” 44 worldly goods ” eto. — Interpretation of clause open to two constructions — 
No part of will to bo rejected — Rejection of words — Interpretation of words repoated in 
different parts of wills— Intontion to bo effeotuatod as far os possible — Inconsistent 
clauses— Uncertainty— Will spoaks from testato^B doath— Interpretation of word “ now”— 
Powers of appointment how executed — Implied gift in default of appointment — Implied 
gift arising from power — Boquosts without words of limitation under Hindu law— 
Bequests to objeots undor description of relationship or membership of class— Boquosts 
to <( hoirs” " relations ” 44 family ” etc.— to V representatives,” 41 legal representatives,' " 
etc. 

A will according to tho definition to bo found in the Indian Succession Act 
is the legal declaration of tho intentions of the testator with respect to his 
property which he desires to be carried into effect after his death. It is imma- 
terial in what language a will is written, and it is not necessary, as we have seen* 
that a testator in ma-lpwg a will should use any technical words or terms of act, bat 
only that the wording shall be such that the intentions of the testator can be 
known therefrom.* 

■ Indian Bncoes sio u Act, ■. 61. This section applies to Hindus etc , under the Hindu Wills 
Aot. Thu rule % the same in England.— Hu; ▼. Cmmtry, 8 T. B., 86, per Loud Kisto* 

0 
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The im perfect ions, however , of langungc are such that it is often a matter of 
grout difficulty for Courts to determine what the intentions of tho testator were, 
or what particular dispositions of his property He meant to nrako. 

In England, certain fixed rules of construction have long been established 
by the decisions of the Courts for the guidance of Courts of construction in 
construing wills, and the rules formulated and laid down by the Indian 
Succession Act arc for the most part based upon the English rules. 

While the primary object in construing a will is to ascertain the intention 
of the testator, it has been said that the question in expounding a will is not 
what the testator meant, but what is the meaning of his words. 1 * * The use of 
the expression, said Loud Winmlidali, that the intention of the testator 
is to be the guide, unaccompanied with tho constant explanation that it is to ho 
sought in his words, and a rigorous attention to it, ib apt to lead the mind 
insensibly to speculate upon what the testator may be supposed to have intended 
to do, instead of stiictly attending to the question, which is w lmt that which 
he lias written menus. The will must be expressed in writing and that writing 
only is to be considered.* 

The Court, it has been frequently remarked, cannot make a will for the 
testator. It must construe the will he lias made. 8 Tho proposition that the Court 
must take the words of the will as it find* them has been carried so far that 
it was laid down, in a case, where it was alleged that the intentions of the 
testator had not been rightly expressed by the draftsman whom he entrusted to 
prepare his will, that there is no difference between the words which a testator 
himself uses in drawing up his own will and the 4 * words which are bond fide 
used by one whom he has entrusted to draw up a will for him, and therefore 
probate cannot be granted omitting words alleged to have been wrongly in- 
troduced by the draftsman, even where it is alleged that, although the will 
might have been read over by or to the testator, tho import of tho words 
had uot boon intelligently appreciated by him. 4 There are few wills in which 
it might not bo contended, even wh ero the will was prepared by the testator 
himself, that the testator had not fully appreciated the words usod in tho will, 
and to allow such a contention would be to open out a largo field for litigation. 

If legal phrases or words of art are used, they are to bo construed according 
to their technical sonsc, unless, upon tho whole will, it is plain, that the testator 
did not so intend ; 6 and the Court is bound to carry the will into effect, provided 

1 Wigram, p. 7, 2nd Edn. 

* Abbott v. Middleton, 7 II. of L., 68, p. 114. 

• Robertson v. Broadbent, L. R., 8 H. L. 62. 

4 Rhoden v. Rhodes , L. R., 7 H. L., 192. 

4 Per Loan Alyanlky in TheUtueon v. Woodford, 4 Yes., 329. 



CONSTRUCTION OF TECHNICAL \VORDS. 


131 


it is consistent with the rules of law ; l and when a rule of law has affixed a 
certain determinate meaning to technical expressions, that meaning is to be given 
to them, unless the testator has, by his will, excluded, beyond all doubt, such 
construction. 8 Accordingly, where logal phrases or technical words only have 
been used, the Court has no right or power to say that the testator did not 
understand the moaning of the words used, or to put a construction upon them 
different from that which has been long received or which is affixod to tliem by 
law. But if the testator uses other words which manifestly indicate what his 
intention was and shows to demonstration that he did not mean what the technical 
words import in the sense which the law has imposed upon them, that intention 
must prevail, notwithstanding lie? has used such technical words in other parts of 
the will. 8 In Jeeson v. Wright * the rule is thus laid down by Loan Kkdesdai e : 
technical words shall have their legal effect, unless from subsequent inconsistent 
words it is very clear that the testator meant otherwise. Thus the words 4 heirs 
of tlio body ’ will yield to a clear particular intent that the estate should be for 
life only, and that may be from the effoet of superadded words or any expression 
showing the particular intent of the testator ; but that must bo clearly intelligi- 
ble and unequivocal. 

In Doe v. Tofield* the words 4 all my personal estates * were held to pass real 
property, it being apparent on the will that the testator did not mean what is 
technically understood as personal estate ; and in Attree. v. At tree* where a testa- 
trix, after a gift of her house and garden, which were leasehold, and several 
pecuniary legacies, directed that 4 all the rest 9 should bo divided between curtain 
persons named, it waB held* that the words k all the rest ’ included realty as well 
personalty. So, where a testator gave two legacies and then gave his sheep and 
all the rest, residue, moneys, chattels and all other his offects to bo equally divided 
among his four brothers, whom ho appointed his executors, it was held that ull the 
freehold, as well as personal, estate passed under the words used. 7 Malinr, V. C. 
said : 44 In the construction of wills it is the duty of tho Court in the first place 
to ascertain from the words used by the testator what his meaning was and to 
give effect to that meaning, if words are to bo found sufficient for tho purpose 
* * * By these words 4 1 give all tho rest, residue money, chattels and all other 
any effects' 1 am of opinion that tho testator meant to include everything he had 
in the world whether real property or personal property and to pass all tbe 

* Hid. 

* Towns v. Wentworth, 11 Mooro’s P. C., 643. 

* Per Bulls*, J., in Hodgson v. Ambrose. 1 Dougl., 341. 

4 2 Bligh, 66 and 67. Intestate and testamentary Succession in India pp. 68, (50. 

* 11 Bast, 246. 

* L. B. f 11 Eq., 280. 

f h. B., 8 Ch. # Div. 561, 
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residue of every kind soever not otherwise disposed of.” The Privy Council 
in dealing with a case between Hindus thus expressed the rule to be applied : 
1 Primarily, the words of a will are to be considered, but the meaning to be 
attached to them may be affected by surrounding circumstances, among 
which is the law of the country in which the will is made and its dis- 
positions are to be carried out. If that law has attached to particular words 
a particular meaning, or to a particular disposition a particular effect, it must 
be assumed that tho testator, in the disposition he has made, had regard to 
that meaning, or to that effoct, unless the language of the will or the sur- 
rounding circumstances displace that assumption.’ 1 * * * * 

Besides tho rules as to the case of technical words, to which I have referred, 
the following additional goneral rules of construction, most of which are 
reproduced with greater or less modification in the Indian Succession Act are to 
be found in Mr. Justice Williams' treatise on Executors, pp. 1085—1092, viz. s— 

1. The construction of tho will is to be made upon the entire instrument, 
and not merely upon disjointed parts of it ; and consequently all its parts aro 
to be construed with reference to oach other.* 

2. Tho Court is bound to give effect to evory word, of the will without, 
change or rejection, provided an effect can bo given to it, hot inconsistent with 
the goneral intent of tho whole will taken together ;* but if two parts of tho 
will are totally inconsistent, the latter shall prevail* 

3. Tho will must be most favourably and benignly expounded to pursue, 
if possible, tho intention of the testator. 6 * To effectuate tho clear intention of 
the testator os apparent upon the whole will, word* and limitations may be 
transposed,* supplied,? or rejected, 8 but words in a will are not to be rejected 
unless there cannot be any rational construction of tho words as they stand. 9 

4. Whore words are capable of a two-fold construction, the rule is, even 
in the case of a deed, and much more in tho case of a will, to adopt such a 
construction as tends to make it good. 10 

1 Sorjeemoney Doaaoe v. Denobundoo Mullick, 6 Moore’s I. A., 520. 

* Williams on Executors, p. 1085 * see s. 69 of the Indian Suooessioti Act. 

• Groy ▼. Mxwwtthorpe, 3 Vos., 105; Hall v. Warren, 9. H. of L., 420} Williams on 

Executors, 1088 $ see s. 72 of the Indian Snooession Act. 

♦ Constantins v. Constant™, 6 Yes., 102; sees. 75 of the Indian Snooession Aot. 

* Touoh. 434, 2 Block. Com., 881. 

• Green v, Uayman, 2 Chan. Ca., 10 ; Matt v, Cook, 2 Yes. Sen., 82. 

1 Abbott ▼, Middleton , 7 H. of L., 68 j see Indian Succession Aot, s. 64. 

9 Boon v. Comforth, 2 Vos. Sen., 276 j Jeeeon v. Wright , 2 Bligh, 1. 

* Chamber* v. Brailaford, 19 Ves., 654, per Loan Eldon , Williams on Execntom. Ioro, 

■eo ss. 72 and 74 of the Indian Snooession Aot. 1 

»• Per Lawunci, J. in Thellueeon r. Woodford, 4 Yes., 812 } see Ma Haiti r. Holloway L.n 
0 H. of L., 582 * WiUliams on Executors, 1092 j sees. 71 of the Indian Suooessum Aot. # * 



GBtiftftJUi BULBS OF CONSTRUCTION. 133 

ft. The intention of the testator is not to be set aside, bocauso it cannot 
take effect to the full extent, but it is to work as far as it can. 1 

6. In the construction of a will as to personalty made by a testator 
domiciled in a foreign country the lex domicilii must prevail, unless there is 
sufficient on the face of tho will to show a different intention.* 

7. A will of personalty speaks from the timo of the testator’s death.* 

These rules have been fixed and settled by the authority of decided 

cases upon the construction of wills, yet ordinarily decided cases on tho 
interpretation of words or phrases used in wills are not looked upon by Courts as 
affording much or reliable guidance in arriving at tho construction to be put 
upon a particular will. To use the words of Lord Hathorly, “ very little 
assistance can be derived in the construction of wills from authorities. # * 

* The decided cases are landmarks to prevent any Court from assuming 
from a supposed intention, which may bo apparent to tho mind of one Judge 
and not so apparent to the miud of another, anything contrary to tlio settled 
construction of the particular class of words, unless there is something in the 
particular will which necessarily requires it> 

Section 62 of thf Indian Succession Act onacts that, “for tho purpose 
of determining questions as to what person or nhat property is denoted 
by any words used in a will, a Court must inquire into ovory material 
fact relating to tho persons who claim to bo interested under such will, tho 
property which is claimed aB tho subject of disposition, the circumstanros 
of tho testator and of his family, and into every fact, a knowledge of 
which may conduce to ttfo right application of tho words which the testator 
lias used.” 5 It embodies tho result of the cases under tho English law. 5 

1 Per Bcllsb, J., in Tkellueeon v. Woodford, 4 Yes., 825 f Bee ■. 72 of the Indian Suc- 
cession Act. 

9 ffnott a ▼. Wylie, 10 H. L., 1 ; seo s. 5 of tho Indian Succession Act, which applies on 
cases of testacy as wall as of intestacy. 

9 See s. 77 of the Indite ftsoocssion Act. 

4 Singleton v. Tomlinson, L. B., 6 Apt. Qt* 404, p, 428. 

9 This section applies to Hindus, etc., under the Hindu Wills Aot. The following 
illustrations arc appended to the section, (a.) A, by his wfiB, bequeaths 1000 rupees to his 
eldest son, or to hie youngest grandchild, or to his cousin Mary. A Court may make inquiry 
in order to ascertain to what person the description in the will applios. (b.) A, by Us will# 
leaves to B 11 his estate called Black Acre,” It may be necessary to take evidence in order 
to ascertain what is the subject-matter of the beqnoat,— that is to say, what estate of the 
testator’s is called Black Aero, (c.) A, by his will, leaves to B “ the estate* which he pur- 
chased of G.” It may be nsoessary to take evidence in order to ascertain what estate the 
testator purchased of C. 

9 Williams on Executors, p, 1158 j see Jana* Vi Bayer, 8 Mac. and G., 606, 615 ; Felt ham* e 
Trust, 1 X. and J., 528 \ Benaeeoni v. AtMneon, 10 Hare, 846 j Jtfrie* v, Michell, 20 Beav.,< 
15 1 WcfergNM* v. Fennell, 7 H, of L., 650 j Gamer v. Gamer, 20 Bear., 114 1 Webber v. Stanley , 
160. B.* N. S* 098 1 ted Charter v. Charter, L. B„ 7 H. L. t 864. 
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In the case of Charter v. Charter it was held that evidence of the cir- 
cumstances, the habits and tho state of the family of the testator, at the time he 
made his will, was admissible, so as to put the Court in the position of tho 
testator, in order to ascertain the bearing and application of the language which 
he had used, and to ascertain whether there existed any person or thing to 
which the whole description given in tho will could, with sufficient certainty, 
be applied. But it was also held, in that case, that evidence of the declarations 
of the testator as to whom ho intended to benefit, or supposed he had benefited, 
could only be received whore the description of tho legatoe, or of tho thing 
bequeathed, was equally applicable in all its parts to two persons or to two 
things. So, whero a legacy was loft by the testator to the children of his 
daughter by any husband other than Thomas Fisher, of B. street, Bath, and thcro 
was a Thomas Fisher of B. street, Bath, a married man, but there was also a 
Henry Tom Fisher, of B. street, Bath, his son, it was held, that although Thomas 
Fisher answered the description, and his son’s name was not Thomas but 
Tom, parol evidence might be given to show which w T as intended* And, 
whero there was a bequest to a charitable society under a description 
which did not accurately apply to any particular society and a claim was 
made by two societies, each more or less answering to tho* description, evidence 
was admitted to show which of tho two societies the testator knew, and to which 
of them he had subscribed. 8 

If a particular description fully applies to an object known to tho testator, 
and to no other, there is no ambiguity, and evidence will not be admitted to 
show that thoro has been a mistake and that another object was meant. Thus, 
where a testator appointed os one of his executors, Francis Courtenay Thorpe 
of Hampton, and there was living a youth of 12 years of age to whom the name 
and description fully applied, the Court refused to admit evidence to show that 
the testator intended the father of tho youth whose name was Francis Corbet 
Thorpe.* Where, however, there is an ambiguity, evidence will be admitted, 
as where a testator appomted as executor his nephew A B, and at the time of 
tho execution of the will that there was living the sou of the brother of the 
testator of that name, with whom, however, the testator was not on terms of 
intimacy, and there was also a person of the same name who was the nephew of 
the testator's wife, who had lived with him for many years and who latterly had 
managed his business, the Court received evidence of the circumstances in which 
the testator was placed at the time of the execution of the will, and of the sense 

1 h. R., 7 11. L., 364 

• j n re Wolverton Estates, L. B., 7 Ch. Div., 197 j Farrer v. St, Catherine's Colt,, L. R.,‘ 
10 Eq.i 19. 

• in re KiLverts Trusts, L. R., 7 CHau. 170. 

• In the goods of Peel, L. B., 3 P. and D., 40 ; *oe Molmtt v, Cuatane e, 12 Ves., 279. 
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In which ho was accustomed to use the term nephew, in ordor to ascertain tho 
person indicated , 1 for when a word is used in a will as part of tho description of 
a person specified by name, and ib applicable to porsons so named in an 
ordinary and popular sense as well as in a strict and primary sense, an ambiguity 
is raised. 

Evidence will bo admitted to explain a nickname® but not to fill up a blank.* 
But it has been held that a description by initials is a sufficient description, as 
where a legacy was to given to Mrs. G., and evidence will bo admitted to show 
who was intended . 4 

In cases of an imperfect description, as Where a blank is loft for tho 
Christian name, thus, “ to Price tho spn of Price ,” 6 or for the surname, 
thus, “ to Percival of Brighton the Court will admit cvidenco of cir- 

cumstances under which the deceased made his will and of the persons about him, 
in ordor to satisfy itself who was meant by the imperfect description. Bat 

a legacy to Mr. 7 or to Lady 8 cannot have any effect given 

to it. 

A testator clearly cannot be taken to have meant to benefit a person of 
whose existence he # was not aware, oven if that person fully answers to tho 
description. In Doe . d. Thomas v. Benyon* there was a devise to 14 Mary, 
Elizabeth and Ann, the daughters of Mary Benyon.” At the date of the 
will Mary Benyon had two legitimate daughters, named Mary arid Ann , living, 
and an illegitimate daughter, named Elizabeth. This illegitimate daughter 
claimed under the devise as one of the persons designated by the will and 
fully answering the desenption. Extrinsic evidence, however, was admitted 
to show that Mary Benyon, formerly had a legitimate daughter named Elizabeth 
who died somo years before the execution of tho will, and that the testator 
did not know either of her death or of the birth of the illegitimate daughter. 

When a legatee is once accurately described in a will, and the same narao 
is again mentioned without any additional description or anything which can in 
any way apply to any other person, evidence is not admissible to show that a 
different person was intended, but the will must be read as having reference to 

1 Chant v. Chant , L. R., 2 P. and D., 8. 

* Beaumont v. Felt, 2 P. Wins., 141 j Bayli # v. Atty -General, 2 Atk., 289. 

* Winn v. Littleton, 2 Ch. Ga., 51 ; Hunt v. Hart, 8 Bro., C. C. f 811 j Baylxa v. Atty-General, 
2 Atk., 289. 

4 Abbott v. Mattie, 8 Ves., 148. 

* Price v. Page, 4 Yes., 680. 

* In the goods of De Rosas, L. R., 2 P. Div., 66 ; Phillips v. Barker 1 Sim. and G. f 587. 

* Baylit v. Atty-General, 2 Atk., 289. 

4 Hunt v. Sort, 8 Bn)., 0. C., 811. 

* 12 Ad. and B., 481. 
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the same person who was before accurately described, 1 as where a person who 
had two neioes, the daughters of different persons, one named Laura W. and the 
other, Laura F. T. W., gave a legacy to “ Laura W. the daughter of my brother 
J. H. W. M and after certain other legacies, the residue to “ Laura W.” Oases, how- 
ever, of this kind are to be distingnished from that of Bennett v. Marshal W in which 
there were two persons in the same degree of relationship to the testator one named 
William Marshall and the other William John Marshall. There it was decided 
that they were entitled both to be regarded os simply William Marshall and 
there was therefore a latent ambiguity, to remove which evidence was admitted 
to show which William Marshall was meant. So, in Doe v. Allen? where the devise 
was to John, the grandson of B, charged with legacies to his brothers and 
sisters, and there were two grandsons of B, named John, one of whom had 
brothers and sisters, and tho other had one brother and one sister, parol evidence 
was admittod in favour of the latter, the reference to the brothers and siBters 
being hold to he no part of the description. 4 

If a testator has been in the habit of calling persons or things by particular 
names, evidonce of this will in general be admissible. 4 If, however, words used 
have a meaning in ordinary language, and thoro is something to which they are 
appropriate, extrinsic evidence is not admissible to show that the testator used 
the words iu a senso peculiar to himself.® 

In Millard v. Bailey ? thoro was a bequest of 33 shares in the E. Gas Co. 
amongst tho testator’s four children, followed by a bequest of “ the remaining 
shares ” to her godchild. Tho number of shares held by the testator was 74, of 
which 37 were original paid up shares of £25 each, fcnd 37 new £25 shares, on 
which £15 hod been paid and which had been allotted to the original holders by 
way of bonus, a new share having been issued for each original share. Parol 
evidence was hold not to bo admissible for the purpose of showing that the testa- 
tor was in the habit of treating and intended to treat the shares as double shares, 
bo as as to pass to her godchild, by the residuary gift, four double and not forty- 
one single shares. Wood, Y. C. said, “ However much one may regret the 
result, I cannot treat the description of these shares as being of double 
and not of single shares. The authorities show that in particular countries 
there may be particular denominations used for measures of land or other 
things of universal application in the district, and that parol evidence is 

a Webber v. Corbett, L. R., 16 Eq., 515 ; Doe v. Westlake, 4 B. and A., 57, 

• 2 K. and J., 740. 

. • 12 A. and E., 451. 

4 Sea Doe ▼. Westlake, 4 B. and Aid., 67. 

4 Lee t. Pain, 4 Hare, 251. f 

• See Uiltard t. Bailey, L. R., 1 Eq., 878, 

• b. R., 1 Eq*, 878. 
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admissible for the purpose of explaining the custom of tho district, or of 
the usage of the particular class of persons to whom tlio testator belonged. But, 
whereas, in this caso, these new shares appeared on the register in different 
numbers from the original shares and one at least of the holders had dealt 
with them separately from his original shares, 1 cannot hold that there is any 
evidence admissible to shew that tho shares were treated by all holders as 
double shares, 1 must take things as 1 find them, and I cannot allow parti- 
cular expressions, said to have been used by the testatrix, to prevail where 
they are not the general language universally applicable to the particular Bubjuct 
matter,” 1 * * Where the meaning of a will is doubtful, tho Court may assist 
its construction by evidence of the state of the testator’s property at the time 
when it was made, but where the words are plain, no such extrinsic aid can l>e 
resorted to to give them a different meaning.* If no one fully answers the 
name or description of tho legatee under tho will, tho Court will receive evidence 
in order to ascertain whether there exists any person to whom tho name or de- 
scription can be reasonably and with sufficient accuracy applied. 8 Thus, whore 
a testator appointed William McC. of Canon bury, executor, and tho only persons 
at all answering the description were Thomas McC. and William Abraham 
MeO., extraneous cadence was received shewing that the only person of tho 
name of McC., with whom the testator was acquainted, was Thomas McC., and 
ho was thus identified as the person intended by tho testator. 

If the thing which tho testator intended to bequeath can he sufficiently 
identified from the description of it given in the will, but some parts of the 
description do not apply, i^ieh parts of the description shall bo rejected as 
erroneous, and tho bequest shall take effect. 4 * Thus, if A bequeaths to B “ his 
marsh lands lying in L, and in the occupation of X ” and the testator had 
marsh lands lying in L, but had no marsh lands in tho occupation of X, the 
words “ in tlie occupation of X ” will be rejected as erroneous, and the marsh 
lands of the testator lying in L will pass by the bequest, 6 * or, if tho testator 
bequeaths to A “ his zemindary of Ram pore ” and lie had an estate at Ramporc, 
hut it was a taluk, and not a zemindary, the taluk passes by his bequest.® 

Tho proposition just illustrated, lays down the maxim, falsa demontmtio mn 
nocety which was applied whore there was a description consisting of separate parts, 

1 L. R., 1 Eq., pp. 381—2. See Shore v. Wilson, 9 Cl. ami P,, 558 ; Crosley v. Clare, 

3 S w., 320, IK 

• Ueneman v. Fryer , L. R., 3 Ch., 420 ; Page v. Leaping well, 18 Ves., 400. 

• In the goods of Brake , L. R., 6 P. Div., 217 \ Charter v. Charter , L. tt„ 7 E. and I. A., 304 J 
p. 377. 

4 Indian Suooouion Aot f fl. 65, whioh applies to Hindus, ato., under the Hindu Wills Act. 

4 Ibid. Illustration, (a). 

• ibid. Illustration, (b) Day v. Trig, 1 P. W., 286. 

K 
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the fix-fit of which is complete and correct, and tho second incomplete and 
incorrect . 1 The characteristic of cases within this maxim or role, is that 
the description, so far as it is false, applies to no subject at all ; and so far as 
it is true, applies to one only* Thus, if property is known by a particular 
name, os 1 White Acre,’ and is devised by that name, it will be sufficient, 
although it may also be described as in the occupation of A and B, when in 
fact it iH in that of A only . 8 

In Sampson v. Sampson ,* under a devise of four messuages, five were, npon 
tho context, allowed to pass. There the testator had givon his four leasehold 
houses in Laxton Place. Tie had only four leases erf those houses, but in those 
four leases wore included live houses in Laxton Place, and it appeared on tho 
face of the will that two were comprised in one lease. The Court held that he 
had mistaken tho number of leases for houses. 

As to tho property the subject of tho disposition, evidence is always admis- 
sible to show wliat is parcel and what is not. Thus where tho testator devised 
his Briton Ferry estate with all manors, Ac., and afterwards described it as in 
Olamorganshire, evidence was held to be admissible to show that it compris- 
ed other lands in Brecon . 6 So, evidence may be given to show that after 
acquired lands hud boon troated as additions to estates deviated ; 6 and, as a general 
rule, all facts relating to tho subject matter of a devise or bequest, such as 
that it was or was not in the possession of the testator, tho mode of acquir- 
ing it, tho local situation and the distribution of tho property may be en- 
quired into . 7 

Where there is property answering the description given in the will only 
such property passes under the devise . 8 Accordingly, a devise of all tho testa- 
tor^ land situate at G, in the occupation of S, will not also include land situate 
at G, but in the occupation of J . 9 Moreover, where a testator has devised all 
his lands at any particular ploco, extrinsic evidence is not admissible for the 
purpose of shewing that ho intended to pass other lands not situated at that 
particular place, oithor by reason of such other lands having been enjoyed with 
the lands at tho specifiod place for a lengthened period of time, or of the testator 
having dealt with them as one property, or of his having boon in the habit of 

• Bee Morrell v. Fisher, 4 Exoh., 691 j see also West v. Lawday, 11 H. L. 0., 376w 

• See Webber v. Stanley, 16 0. B., (N. S.), p. 766, 

• Blague r. Gold, 4 Cro. Oar., 447. 

• Ij. R., 8 Eq., 479. 

• Doe v. Earl of Jereey, 8 H. and C., 870. 

9 Castle v. Fob, L, R., 11 Eq., 548. 

1 Doe d. Templeman v. Martin, 4 B. and Ad., 771. Seo Indian Succession Aot, a. 68, which 
applies to Hindus, ©to., under tho Hindu Wills Aot.— Seo Aot XXI of 1870, s. 0. 

9 Webber v. Stanley, 16 C. B. N. S., 698. 

9 Berner ▼. Homer, L. R., 8 Ch. D 768 ; Morrell v. Fisher, 4 Exoh , 691. 
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referring to them as forming ono property under one distinguishing name. 1 But 
a devise of lands “at or noar A ” will pass lands immediately adjoining in 
another parish.* In genoral, however, a misdescription of a tenure e. g. f rehold 
for leasehold is immaterial, if in other respects it is clearly identified, and thero 
is no other property correctly answering tho description in the will. 8 Nothing, 
it has been said, is better settled than that, when a testator gives freehold estate 
at a particular place and it turns out that he has no freehold estate at that place, 
but he has leasehold estate, tho leasehold estate will pass, and if ho has lands 
in fee and lands for years, and dovises all lvis lauds and tenements, tho fee 
simple lands pass only, and not tho leases for years, hut if he lias no fee 
simple, the leases for years will pass. 4 

Where thero is no property which at all answers to the description in tho 
will tho bequost fails entirely. 6 

It is a recognized principle in case of ambiguous description, that where thero 
aro several terms of description applied to the subject-matter of a dev iso or be- 
quest, every such term may be material, and, if thoro is property corresponding 
with that which is devised in every particular, sneh property alone will pass 
to tho exclusion of other property in part only answering the description. For 
instance, whore tho ttptator recited that ho was seised of certain lands at A 
subject to a mortgage, and ho devised tho said lands, this was hold not to 
include lands at A which were not mortgaged. 6 The principle has been followed 
in section 66 of the Indian Succession Act which is as follows : “ If tho will 

mentions several circumstances as descriptive of the thing which tho testator 
intends to bequeath, anc^ there is any property of his in respect of which all 
tlioso circumstances exist, tho bequost shall be considered as limited to such 
property, and it shall not be lawful to reject any part of the description as 
erronoous, becauso tho testator had other property to which such part of the 
description does not apply. Explanation. — In judging whether a case falls 
within the meaning of this section, any words which would be liable to rejection 
under the sixty-fifth soction are to be considered as struck out of the will/* 7 

1 Doe v. Greening , 8 M. and S„ 171 ; Doe v. Barford , 4 M. and S„ 550 1 Poe v. Chichester , 
4 Dow., 65 { Bee Doe v. Earl of Jersey, 8 B. and 0., 870. 

a Homer v. Homer , L. B., 8 Oh. D., 758. 

• Gully r. Davis , L. B. f 10 Eq., 562 ; Hall v. Fisher f 1 Coll., 47. 

• Gully v. Davis , L. B., 10 Eq , 562 *, Rose ▼. Baitlett, Cro. Oar., 292. 

• Barber r. Wood, L. B„ 4 Ch. D., 885. 

• Dullin v, Pullin, 8 Bing., 47 j Smith v. Ridgway , L. B., 1 Exoh. Ch., 831. 8ee, however, 
QoodtiOe v. Soother*, 1 K. and Set, 299 j Down v. Down , 7 Tann., 848, in tho former of which 
cases, under the description of “ my farm of White Acre in the occupation of A/' other 
lands, part of the farm not A*s occupation, were hold to pass. 

1 This section applies to Hindus, etc., under the Hindu Wills Act. The illustrations to 
the seotionare as follows : (a). A bequeaths to B “ his marsh lands lying in L, and in the 
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Section 63 of the Indian Succession Act provides that where the words 
used in the will to designate or describe a legatee, or a class of legatees, suffi- 
ciently show what is mount, an error in the name or description shall not 
prevent the legacy from taking effect ; and that a mistake in the name of a 
legatee may he corrected by a description of him, and a mistake in the des- 
cription of a legatee may be corrected by the name, and the following illustra- 
tions are appended : (a) A bequeaths a legacy “ to Thomas, the second son of his 
brother John/’ Tho testator has an only brother, named John, who has no son 
named Thomas, but has a Bocond son, whoso name is William. William shall 
have the legacy. 1 (b) A bequeaths a legacy “ to Thomas, tho second son of his 
brother Johu.” The testator has an only brother, named John, whose first son 
is named Thomas, and whoso second son is named William. Thomas shall have 
the legacy.* (<;) Tho testator bequeaths his property “ to A and B, the legiti- 
mate children of C.” C has no legitimate child, but has two illegitimate children, 
A and B. The bequost to A and B takes effect, although they are illegitimate.* 
(d) Tho testator gives his residuary ostate to ho divided among “his seven 
children,” and proceeding to enumerate them, mentions six names only. This 
omission shall not prevent the seventh child from taking a share with the 
others, (e) The testator having six grandchildren, makes a/Sboqaest to 14 his six 
grandchildren,” and proceeding to mention them by their Christian names, 
mentions one twice over, omitting another altogether. The ono whose name is 
not mentioned shall take a share with tho others. 4 (/) The testator bequeaths 
“ 1,000 rupees to each of the three children of A.” At the date of tho will, A 
has four children. Each of these four children shall*# he survives the testator, 
roceivo a legacy of 1,000 rupees.* 


occupation of X.” Tho testator had marsh lands lying in L, somo of which were in tho 
occupation of X, and somo not in the occupation of X. The beqnest shall be considered as 
limited to Btich of tho testator's marsh lands lying in L as were in the occupation of X. 

(b). A bequeaths to B 44 his marsh lands lying in L, and in the occupation of X, com- 
prising 1,000 bighae of laud." Tho tostator had marsh lands lying in L, some of which were 
In the occupation of X, and some not in the occupation of X. The measurement is wholly 
inapplicable to the marsh lands of either class or to the whole taken together* The measure- 
ment shall bo struck out of the will, and such of tho testator's lauds lying in L, as were in 
the occupation of X, shall alone pass by the bequest. 

The second of those illustrations follows the case of Morrell ▼. Fisher, 4 Bxoh., 491. 

1 Stoekdale v. Bushby, 19 Ves., 881 $ Bee Mostyn v. Mostyn, 17 Bear., 328. 

■ Hewbolt ▼. Price, 14 Sim., 884 ; see GtMett v. Qane, L. B., 10 Eq. f 29 j In re Nunn’e 
Trusts, L. B., 19 Eq., 381. 

* Standen v. Standen, 2 Yes , 589. 

4 Garth v. Meyrick, 1 Bro,, C. C., 30. 

1 Tomkins v. Tomkine, 9 Yes. Sen., 584 ; Qarvey v. Hilbert, 19 Yes., 124 
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In applying section 63, under the Hindu Wills Act, in which it has been 
embodied, the words * son,' * sons,' 4 child,' and 4 children * include an adopted 
child ; and the word 4 grandchildren ' includes the children, whether adopted or 
natural-bora, of a child, whether adopted or natural-born ; and the expression 
4 daughter-in-law ' includes the wife of an adopted son. 1 

The general rule, as stated by Mr. Justice Williams is, that where the name 
or description of a legatee is erroneous, and there is no reasonable doubt as to 
the person who was intended to be named or described, the mistake does not 
disappoint the bequest. Tho error may be rectified and tho true intention of 
the testator ascertained by the context of tho will, or to a certain extent by 
oral evidence.* So; where there is no doubt as to k the person intended, a 
misdescription of character will not frustrate the bequest, unless the false charac- 
ter attributed by the testator has been acquired by fraud, which has deceived 
the testator. 8 If fraud, however, is alleged, it must bo raised in tho Probate 
Court and not in the Court which has to construe the will.* It was held that 
a reputed wife of tho testator will take a legacy under the description of a 
wife, as if she had actually filled tho charaotor of lawful wife ; 6 but where a 
legacy was given by a woman to a man, whom she believed to be her husband, 
a character which ho had falsely assumed, the Court held, that the legacy did 
not pass. 6 

In cases where a legacy is given to a person under a particular character 
which has boon falsely assumed, the Court must be satisfied that the assumed cha- 
racter was the motive for the bounty before it deprives a legatee of the legacy. 7 
In Schloss v. Stiebel , 8 a testator, after mentioning A. S., whom he was engaged to 
marry, by name, and alluding to his intended marriage, bequeathed £3,000 to 
my wife, and A. S. was hold entitled to the legacy. 9 

In Boddington v. Clair at® tho testator after giving a legacy of £200 to 
his wife dirqpted his trustees, in addition thereto, to pay to “ my said wife 
so long as she shall continue my widow and unmarried 1 ' an annuity of £200. 
After the date of the will tho marriage was declared null by the Divorco 

1 Act XXI of 1870, s. 6. 

• Williams on Executors, 1166. See also 1 Jarm., pp. 376—388. 

• Giles v. Giles, 1 Seen, 686. 

4 Meluish v. Milton, L. R., 8 Ch. D., 37. 

4 Iftid ; Pratt y. Mathew, 22 Boar., 334. 

• Kennell v. A65otf , 4 Ves., 802 j lee also Mduish v. Milton, L. B., 8 Chan. Div., 27 j 
Allen v* McPherson, t l H. L. C., 191. 

• Hie Won v. CoW., 6 My. and Or., 160 ; see Boddington v. Clair at, L. R., 25 Ch. D., 686. 

9 6 Sim., 1. 

• See Intestate and Testamentary Succession in India, pp. 72—73. 

19 L. B., 26 Ch. D., 685. 
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Court in a suit brought by the wife against the testator. The Court held that* 
although, if tho lady hod been the testator's wife at his decease, the words 
44 shall ooutiuue my widow and unmarried" might hare been in substance 
the same os shall continue unmarried, the reference to widowhood could not 
on that ground he treated as surplusage, but was the principal part of the condi- 
tion and that as tho lady did not, at the tostator’s death, fill the position of tho 
testator's widow she could not take the annuity. Evidence of incontinence, 
however, it has been hold, is not admissible to defeat a legacy to the wifo of 
the testator under the description of his cliasto wife. 1 

Where a testator, after giving pecuniary legacies to servants who woro 
described as having lived many years in his family, gavo a legacy to “ the other 
servants ” it was held that the latter bequest took ofPect in favour of tho 
servants at tho date of the will, although they liod quitted the service before 
tho death of tho testator * The term servants is not confined to servants resi- 
dent in the house, but applies equally to out-door servants such as bailiffs, land- 
stewards or gardeners, 8 but not to a boy employed only occasionally. 4 

In a case where tho testator bequeath od “ to the two sons and tho daughter 
of A. B. £50 apiece ” and at the date of the will and of the death of the testator, 
A. B. had one son and four daughters, it was held that each of these fivo 
children was entitled to a legacy of £50. 6 And, under a bequest to the four 
sons of A, he having three sous and a daughter , tho daughter was held 
to be entitled as well as tho sons.* So, in Garvey v. Hibberfl where the legacy 
was 44 to the three children of A the sum of £600 each n and there were four 
children of A all bom before tho date of tho will, it was hold that all four wero 
entitled to £600 each. The ground upon which the Court proceeded was 
that there had been a more slip in expression made by tho testator. As pointed 
out in a note to the report of the case, it is certainly more easy to infer an 
error in tho description of the class of legatees, either from an imj>erfect know- 
ledge of them if not connected with the testator, or from mere inadvertence, 
than to conceivo that in adopting this form of legacy the testator meant to 
oxclude a particular individual. 

A gift 44 to my wifo A ” will not fail, though the wife may have, after the 
execution of tho will, procured a divorce. 9 

» Kennell v. Abbott, 4 Ves., 809. 

* Parker t. Marchannt , 1 V. and C., 0. C., 290. 

* Thrapp ▼. Collett, (No. 2) 26 Boav., 147 ; Armstrong v. Clavering , 27 Bear., 226. 

4 Thrupp v. Collett, 26 Boav., 147. 

* Harrison v. Harmon, 1 Hubs, and My., 72. 

* Lane v. Green, 4 DeG., and Sm., 289. 

* 19 V<m., 126. 

* Seo fa re Paddington, L. R., 26 Oh. D., 686, 
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Whore there is nothing to indicate that a person, described as the wife 
of a particular person, but who is not the wife of that person, was personally 
known to the testator or known to him in such a way as to lead to the inference 
that she was intended by the testator, a gift to a wife must be taken to moan 
lawful wifo 1 as where the bequest was to the testator’s nephew for life, and 
aftor death to his wife for life, and afterwards to her children, and the nephew 
died unmarried in the lifetime of the tostator, but leaving a woman who was 
reputed to bo his wifo. In that case, if the nephew had survived the testator 
and had married, there would have then been a person exactly answoinng 
the description in the will. Where there is a gift “ to my wife ” the 
testator must bo taken to consider that there Was some person who oou)4 take 
under that designation. Ho cannot be supposed to refer to any future wife 
whom he might many, for a subsequent marriage would revoke the will. Ac- 
cordingly, nndor sncli a gift a reputed wife, 8 or a deceased wife’s sister, whom 
he may have married, would be entitled to take. 8 

A gift to the wife of a third person primd facie is a gift to the person who 
was the wifo of that person at the date of the will and not an after taken wife. 4 
In like manner, it has been held, where a testator referred to his five daughters 
as the wives of fiv$ persons named and gave life-interests in separate logocios 
to his five daughters and afterwards to their respective husbands, that the gift to 
the husbands was confined to their then existing husbands. 5 A gift to the hus- 
band of an unmarried woman vests in her first husband, 6 and it lias boon held, 
where a testator devised property to his unmarried daughter for life, aud after 
her death in trust for “ anp huBband with whom she might intermarry for his 
life ” that the husband was entitled to the property although he had been 
divorced and married again. 7 

In the absence of a context showing a contrary intention the word “ unmar- 
ried” must b to construed according to its ordinary or primary meaning as 
“ never having been married ” 8 and accordingly, where property was given by 
will in trust for A for life “ but if he should die unmarried ” to bo equally 
divided among the children of B, and A, at the date of the will was a bachelor, 
but at the time of the testator’s death was a widower, it was held that the gift to 


1 Re Davenports Trust , 1 8m. aud G., 126. 

• In re Petts , 27 Boav., 576. 

• Pratt ▼. Mathew, 22 Bear., 328, p. 335. 

4 Boreham r. Bignell , 8 Hare, 181. 

• Franks r. Brook er, 27 Boar., 635. 

4 Radford r. WiUis, L. B., 7 Ch, 7. 

1 Bultsmore r. Wynter, b. R., 22 Ch. D., 610. 

• Clark* r. CollU, 9 H. Ca., 601 ; In re Sergeant, L. E, 26 Ch. D., 575. 
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the children of B did not take effect . 1 The word “ unmarried/' however, is 
one of flexible meaning and may be held to moan “ not having a husband,* 
Thfln, where there was a gift to A, if she be “ solo and unmarried ” and A 
married, but was divorced during the lifetime of tho testator, it was held that 
she was entitled to the gift.* 

In tho caso of a gift to “ a son ” or “ a child ” of a person, it will go to 
tho son or child, as the case may be, if there is one in existence at tho timo of 
making the will* or, if there is no son or child, it will go to the first son or child 
who comes into existence . 4 Thus, whoro a testator devised a freehold estate for 
life to A, and after his death he devised the same to he equally divided into four 
parts between one child of A, ono child of B, one child of C, and one child of D, 
for them to receive tho rents and divido the money betwoen them : and, provided 
A, B, C and D should never havo any lawful children, tho testator’s desire was 
that their shares should go to tlieir next of kin, and at tho timo of making the 
will and of the death of the testator, B only had a child, namely, a daughter, but 
after tlic testator’s death B lmd a son, and Ht the death of A there were children, 
both sons and daughters of A, C and I), it was lie Id that tho gift to one “one 
child” was not void for uncertainty and that the oldest child of A, C and T), re- 
spectively, whether a son or daughter, who came into east after the testator’s 
death were entitled . 6 So in Ashbunicr v. Wihnn* where there was a devise 
to several persons for life and, after the death of the surviving tenant for life, 
to a son of A, the testator’s nephew, it was hold that this was a gift to tho first- 
born son of the nepliew. 

Except in cases of portions or of a specially qualifying text “ eldost son ” 
means firstborn son . 7 The term “ younger son ” similarly, is to be construed in 
its primary signification . 8 This construction, liowover, is excluded if the eldest 
or first or seeOud born is, to the testator’s knowledge, dead, or if he speaks 
of a son who is not first bom as “ becoming eldost, ” or of tko oldest at a 
given period, or for the timo being . 9 

In a case where the testatrix gave a share of her residue to her “ cousin 
Harriet Cloak” it appeared that she had no cousin of that namo, but she hod 

1 JkArympU v. Hall , L. R., 10 Cl*. B , 715. 

» In re Sergeant, L, K., 26 Ch. D., 575. 

• In re Lesingham'e Trust, L. R., 21 Ch, D., 703, 

4 Povtel v. Davie* t 1 Boav., 532. 

* Ibid. 

• 17 Sim., 204. 

* Meredith v. Trefry, L. R., 12 Ch. D., 170 j Wilbraham v. Scartsbrick, 1 H. L. C., 167. 

* IM. 

• 2 Jarm, 218 ; K%ng v, Bennett, 4 M. and W., 86 ; Bath u rut v. Erringtor f 2 App., Ca,, 618 
aud 700 ; Liveeeg v. Liveeey, 2 li. L., Ca., 418 j Bowl** v, Bowles, 10 Vm., 177. 
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a married cousin, Harriet Crane, whose maiden name was Cloak, and she had a 
cousin J. Cloak whose wife’s name was Harriet , extrinsio evidence was admitted 
to show the testator’s knowledge of, and intimacy with, the members of the 
OloaJc family, and the Court, considering that “ cousin 1 ’ might be understood in the 
popular sense as the wife of a cousin, held that Harriet the wife of J. Cloak was 
entitled to the share of the residue . 1 

Where any word material to the full expression of the meaning has been 
omitted from the will, it may be supplied from the context , 8 but it must be clear 
from the context itself what the omitted word or words are. Thns, where a 
testator gives a legacy of “ five hundred ” to his daughter A and a legacy of 
“ five hundred rupees ” to his daughter B, A will take a legacy of five hundred 
rupees . 3 No words, however, can he supplied or rejected, unless there cannot be 
any rational construction of the words as they stand , 4 the general rule being, 
as we have seen, that words in general are to be taken in their ordinary and 
grammatical sense, unless a clear intention to use them in another sense can be 
collected . 6 

In Kirkpatrick v. Kirkpatrick , ft where there was a gift to A and B, and if 
either died under ttbenty-one and witJiout issue, the share to go to the other, and 
if both died without issue, over, the words 1 under hoenty-one* were supplied in 
the latter part. So, where there was a gift of the interest of a sum of money to 
A for life, then to B for life, and on his death, the principal to go to Ait child 
or children, but in case of B dying before A, the principal to go over, the words 
‘ without leaving any child ’ were supplied . 7 Again, the words 4 without issue * 
have been read as ‘ without leaving issue .’ 8 

In some cases words of limitation have been supplied ; 8 also words of 
inheritance, as where, under a limitation to the first son and for default of such 
issue to the second, third, and every other son, and the heirs of his or their 
bodies, the will was read so as to include the heirs of the body of the first son, 
as well as of the other sons . 10 So, if a testator arranges the clauses of his will 

1 In re Taylor, Cloak v. Hammond, L. R., 84 Ch. D., 255 , see Grant v. Grant, L. R., 5 
C. P., 787. 

• Indian Succession Act, s. 64, which applies to Hindus, etc., under the Hindn Will# Act. 

0 Indian Succession Act, s. 64, illustration. 

4 Chambers ▼. Braxleford, 19 Yes., 654, per Loan Eldon ; see Williams on Eseoutors, 1069. 

0 See George v. George, 6 All., H. C. R., 219. 

• 16 Yes., 476. 

f Abbott v. Middleton, 7 H. L. C., 68. 

0 Bedford v. Radford, 1 Keen, 486, see Lang v. Pugh, X Y. and C., 716, where *on 
marriage* was read as * at 21 or marriage. 1 

9 Langston v. Langston, 2 01. and Fin., 194. 

19 Gal ley w. Barrington, t Bingh., 887. 

8 
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in numerical order, words of limitation at the end of each clause may be held to 
have reference to all the antecedent devises in that clause . l 

When it appears from the context of a will that a word has been incor- 
rectly employed for another word the Court will in some cases change the word 
in order to effectuate the clear intention of the testator.* Thus where a testa- 
tor in a will which contained a number of schedules referred to the fifth 
schedule when it was clear he meant the fourth, the Court allowed the mistake 
to be corrected. 8 t In several cases “or" has been read as ■* and and vice 
vend. 6 

In In re Bedfem , 6 the testator having two sons and five daughters, divided 
his property into sevenths, and bequeathed one-seventh to one son, and another 
seventh to the other son. He then bequeathed the “ remaining five sevenths,” 
during the respective lives of his daughters A, B, C, D, and E, in equal shares, 
for their separate use. He then, after the death of A, gave one-fifth of the fund 
to the children of A ; after the death of B, one-fifth to the children of B ; after 
the death of C, one-fifth to the children (not of C, but) of D ; and after the 
death of E, one-fifth to the children of E, with power to the trustees “ until the 
share of the said trust-monies of the issue of any of my said daughters should 
become payable, to apply the same by way of maintenance.’*' Bacon, V. C. held, 
that a trust, similar to that which was given to the children of the other four 
daughters had been accidentally omitted, and must be implied after the death of 
C for the children of C. He observed, that the testator having seven children 
had made an equal division of all his estate among them. That was the plain 
meaning and intention of the will. The two sons hed been given their shares 
without limitation. The daughters’ interests, which were for life in equal shares, 
he protected againBt marital influence ; and then he provided, or intended to 
provide, that, upon their death, their children should succeed to their shares. 
“ I am,” he said, 14 to gather the meaning of the testator from the words in 
whioh he has expressed his meaning — I am not to be deterred by any accidental 
omission from putting the true signification on the will, and I am not to 
substitute what some blundering attorney’s clerk or law-stationer has written 
in the will, and treat that blunder as if it was the intention of the testator.”? 

1 Colling* v. Eustace, 4 M. and Sol., 58. Intestate and Testamentary Succession in India, 
P- 74. 

* Moseley v. Money, 8 East., 149 ; Doe v. All cock , 1 B. and Aid., 187. 

9 Hart v. Talk, 2 De G. M. and G„ 300. 

4 Bee Waleh v. Peterson, 3 Atk., 193 ; (heated v. Greated , 26 Beav. 621. 

• la re Saunders, L. B., 1 Eq., 673 ; Kilbude'e Trust, L. B., 2 Eq., 400 ; Hetheringham v. 
Oakman, 29 T. and 0. (Ch.), 299. See Dag v. Dag, Kay., 703 ; Hawksworth v. Hawksworth, 27 
Bear., 1 1 Magnard ▼. Wright, 26 Beav., 286. 

9 L. B., 6 Chan. Div., 183. 

9 Baa supra, pp. 84, 86. 
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Somewhat similar principles were acted upon in Sweeting v. Prideaux ; ! 
Jh In re Daniel' $ Settlement ;* in Greenwood v. Greenwood ; 8 in Be Northern' $ 
Estate ;* and in Mellor v. T)aintree. h It is not, however, to be inferred from 
oases of this kind, that words may be inserted upon mere conjecture, in order 
to equalize estates created by several distinct and independent devises in favour 
of persons with respect to whom the testator has expressed no uniformity of 
purpose, though it may reasonably be conjectured that he had the same inten- 
tion as to all . 1 * * 4 * 6 

In Mellor v. Laintree? North, J. discussed at considerable length the prin- 
ciples upon which the Court acts in supplying by reference an omission in a will. 
There the testator devised and bequeathed his real and personal estate to trustees, 
on trust, as to one moiety of the personalty and a specific part (being about 
half in value) of his realty, to accumulate the income, until B should attain 
twenty-five or die, whichever should first happen, in case either of such events 
should happen within twenty-one years from his own death, but, in oase that 
period should expire before either of such events should happen, upon trust, to 
pay the income to B, if living, from the expiration of such period, until he should 
attain twenty-five or die, whichever should first happen, and, subject as aforesaid, 
the testator directed the moiety should be held in trust for B absolutely, in 
case he should attain twenty-five, and, in case he should die under twenty-five, 
leaving a son or sons him surviving, who, or any one of whom, Bhould attain 
twenty -one, the moiety was, subject as aforesaid, to be held in trust for the only, 
or if more than one, the first surviving son of B, who should attain twenty- 
one. And, the testator directed that the second moiety of the personalty and 
the rest of the realty should be held in trust to accumulate the income until 
D Bhould attain twenty-five or die, whichever should first happen within the 
period of twenty-one years from his own death, and, in case that period should 
expire beford either of such events should happen, then upon trust to pay the 
income to D (if living) from the expiration of such period until he should 
attain twenty-five or die, whichever should first happen, and, subject as afore- 
said, the testator directed that the moiety should be held in trust “ for such only 
surviving son, or if more than one surviving son, for the eldest of such surviving 
sons absolutely." But, in case D should leave no son him surviving, the 
property was to be held in trust for E absolutely. B was a stranger in blood 

1 L. 2 Chan. Dir., 41S. 

# L. B., 1 Chan. Div., 872. 

• L. B., 6 Chan. Div., 964. 

4 L. B., 28 Oh. D., 168. 

4 L. B., 88 Oh. D., 198. 

4 1 Jam., 496 (4th Edn.)i Intestate and Teatamentary Snooeaaion In India, p. 79* 

f L. B., 88 Oh. D., 198. 
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to ihe testator ; D was the testator's nephew, D atttained twenty-five. It was 
held, that, having regard to the whole scheme of the will, an absolute gift of the 
second moiety to D at twenty-five must be implied. 

Omissions may be supplied in the case of independent gift to strangers as 
well as in the case of a series of gifts to children of a testator or to members of 
aelass . 1 

In Thellusson v. Lord Uendlesham ,* Loro Cranworth said the rule univer- 
sally recognised and acted upon is that “ words are to be construed according 
to their plain ordinary meaning, unless the context shews them to have been 
used in a different sense, or unless the rule, if acted upon, would lead to some 
manifest absurdity or incongruity,* 1 and acting npon, this principle, Chitty, J., 
inserted the words “ the said Croxton estate ” in place of the words 44 the said 
Lea Knowl estate,'’ where it appeared that the latter words had been inserted 
in a will through an obvious clerical error, and the proper correction could be 
gathered from the context. 8 

We have already soon how, under s. 62 of the Indian Succession Act, an 
inquiry may be made into the facts and circumstances respecting the property 
and the family of the testator for the purpose of determining questions as to what 
person or property is denoted by any words in the will. The general rule, 
however, is that parol evidence of the testator’s intention is not admissible, 
unless there is a latent ambiguity, and section 67 of the Indian Succession Act 
provides that “ where the words of the will are unambiguous, but it is found b} 
extrinsic evidence that they admit of applications, one only of which can have been 
intended by the testator, extrinsic evidence may be taken to show* which of these 
applications was intended.” 4 If the description in the will applies partly to one 
person and partly to another, evidence is not admissible to show wdiom the 

• Ibid. 

• 7 H. L. Ca., 429. 

• In re northern's Estate, Salt v. Pym, L. R., 28 Cli. Div 163 ; See Rhodes v. Rhodes, L. R,, 
7 Ap. Ca., 192. 

4 This Motion applies to Hindus, etc., under the Hindu Wills Act. The following illus- 
trations are appended to the section : 

(a). A man having two cousins of the name of Mary, bequeaths a sum of money to 
11 his cousin Mary.” It appears that there are two persons, each answering the description 
in the will. That deeoription, therefore, admits of two applications, only one of whioh can 
have been intended by the testator. Evidence is admissible to show which of the two appli- 
cations was intended. 

See Doe d . Eiscocks v. Hiseocks, 6 M. and W., 368 ; Fleming v. Fleming, X H. and 0., 348 j 
Grant v. Grant, L. R., 6 C. P., 727 } see In rs Taylor, L. R., 34 Ch. D., 833, 

(3). A, by his will, leaves to B 11 his estate oalled Sultanpur Khard.” It turns out that 
ho had two estates called Sultanpur Khurd. Rvidenoe is admissibls to show whioh estate was 
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teetatar meant to benefit, 1 and, if the description does apply to one person and 
that person is known to the testator, parol evidence is not admissible to show that 
another person, who does not answer the description, was intended.* If no 
person properly answers the description, evidence is, in general, inadmissible.* 
In Ogle v. Lord Sherborne* it was held that a bequest of a silver cup to 
Lord Sherborne lapsed, where the person who was Lord Sherborne at the date 
of will died before the testator, leaving a successor to the title. In In re 
Taylor,* to which reference has already been made,® nnder a gift to the 
testator's “cousin Harriet Cloak” extrinsic evidence having been admited 
as to the testator's knowledge of the Cloak family, one Harriet Cloak, the wife 
of a cousin named Cloak was held to he entitled to the exclusion of a married 
cousin named Harriet Crane, but whoso maiden name had been Harris Cloak 
Where there is an ambiguity or deficiency on the face of the will no ex- 
trinsic evidence as to the intention of tho testator shall be admitted. 7 Thus, 
where a man who had an aunt Caroline and a cousin Mary, but had no aunt 
of the name of Mary, by his will bequoatbed 1,000 rupees to “ his aunt Caro- 
line," and 1,000 rupees to “ liis cousin Mary,” and afterwards bequeathed 
2,000 rupees to “ his before mentioned aunt Mary,” there being no person 
to whom the descriifbion given in the will could apply, evidence was not admis- 
sible to show who was meant by “ his before mentioned aunt Mary ” and tlic lie- 
quest was therefore void for uncertainty.* So, if a blank is left for the name 

of tho legatee, as where A bequeaths 1,000 rupees to ,• or the 

amount or specification of the legacy or devise is left blank, as, where A 

bequeaths to B ♦ — rupees or “ his estate of ”, 10 evidence 

is not admissible to show what name, or what sum, or what estate the testator 
intended to insert. But, although where blanks are left for the names, the 
bequest is void for uncertainty, 11 yet where names of some of the persons to whom 
a gift is made are left blank, the whole bequest will not be void. 11 

I Doe d. Hiscocks v. Hiscocks, 5 M. and W., 303 ; Garner v. Gamer , 29 Bear., 114. 

* Delmare v Robello , 1 Yes., 412 ; In the goods of Peel , L. R. f 2 P. and D., 46. 

a Drake v. Drake , 8 H. C. L., 172 j see Mostyn v. Mostyn, 5 H. L. C., 168. 

4 L. B„ 84 Gh. D., 446. 

* L. B,, 84 Oh. D., 256. 

* Supra p. 144. 

f Indian Succession Act, s. 68 which applies to Hindus, Ac., nnder the Hindu Wills Act * 
Edmunds v. Waugh, 4 Drew., 275, 278. 

* Indian Succession Act, a. 68, illustration, (a) see s. 76. 

* Indian Suooesaion Apt, i. 67, illustration, (5). 

II Ibid, illustration, (e), 

M Oreig v. Martin, 6 Jnr. N. 8., 829 ; Baylis v. Attorney -General, 8 Aftk , 289 * Sunt *. 
Sort, 8 Bro. 0. 0., 81]li sea supra, p. 185. 

M Ml ▼. Bagshaw, L. 2 £q., 746 
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In Price v. Pogre , 1 * * where there was a blank -for the Christian name only, 
evidence was allowed to show that the claimant was entitled. In the case 
of a blank for, Christian name, though the ambiguity would appear to be really 
patent, when evidence has been admitted for the purpose of supplying such a 
blank, it appears not to have been evidence of intention, but evidence of col- 
lateral matters, to show who was intended.* So parol evidence, we have seen, 
was admitted to show who was intended to bo benefitted by a legacy to “ Mrs. G .” 6 

In a very recent case , 4 * a testatrix, who made hor will on a printed form, 
after giving certain legacies, gave all her estate real and personal “ unto 

to and own use and benefit absolutely,” and then appoint- 

ed A to pay all her debts etc. and to be executor of her will. The testatrix 
was illegitimate and left no issue or next of kin. The Crown and the executor 
claimed the residue, and evidence was tendered by the executor to prove that 
the intention of the tostatrix was that he should take the residue, if ftny, for 
his own benefit, and tho Court held that under the peculiar circumstances 
parol evidence was admissible to rebut the prosumption against the executor 
arising from the blanks in the mil, and that the executor was, subject to tho 
payment of costs, ontitled for his own benefit to what should remain . 6 Evidence 
is admissible to show that an instrument on the face of it of a testamen- 
tary character was not intended to operate as a will . 6 Evidence is also 
admissible to show that a mistake has been made. Thus, where a testator 
executed n will and five codicils, and the fourth codicil revoked the three prior 
codicils, and the fifth codicil confirmed the will and the four codicils, evidence 
was admitted to show that the testator intended to ‘ confirm the will and the 
fourth codicil . 7 In caseB where the testator has been induced to make his will 
by fraud, evidence of that fact is admissible.* 

In construing a will the meaning of any clause is to be collected from the 
entire instrument and all its ports are to construed with reference to each other, 
and for this purpose a codicil is to be considered as part of the will. This is the 

1 4 Yes., 680. See supra p. 135. 

• See Hi Qregson's Trust «, 2 H. and M., 504 ; (S. C.), 10 Jur., N. S., 696. In the goods of 
Herat, L. B., 8 P. Div., 66 j see supra p. 135. 

• Abbott v. Massie, 3 Yes., 148. See supra t p. 135. 

4 In re Bacon's mil, L. R., 31 Ch. D., 460. 

0 See Bishop of Cfoyne v. Young, 2 Yes. Sen., 91, 95 ; Lang ham r. Sandford, % Mer, 6, 
p. 17 ; Lynn v. Beaver, T. and R., 68 : Williams on Executors, 6 Edn., p. 1870, 1 Jarm. on 
Wills, p. 416. 

9 Lister ▼. Smith, 8 Sw. and Tr., 282. 

T In the goods of Thomson , L. R., X P. and D , 8. 

• Doe v. Allen, 8 T. B., 147 $ Stiekland v. Aldridge, 9 Yes., 519. 
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rale as laid down by Wigraxn, V. C., in Ford v . Ford 1 and by section 69 of the Indian 
Succession Act* Thus, where the testator gives to B a specific fund or property 
at the death of A, and by a subsequent clause gives the whole of his property to A, 
the effect of the several clauses taken together is to vest the specific fund or pro- 
perty in A for life, and, after his decease, in B, if it appear from the bequest to B 
that the testator meant to use in a restricted sense the words in which he describes 
what he gives to A. 8 So, where a testator having an estate, one part of which is 
called Black Acre, bequeaths the whole of his estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if ho said, “ 1 give Black Aero to B, and all the rest 
of my estate to A.” 4 

If two passages are directly opposed to each other, the latter is tr prevail, 
(Cum duo inter se pugnantia reperiuntur in testamento , ultimum ratnm e/tt-Co. Litt., 
1126), but if there is a mere inconsistency, it is the duty of the Court to follow 
the rule last enunciated and to discover from the whole will the real meaning of 
the testator, and, if possible, to reconcile all its parts. 6 

There are many cases, as pointed out by Knight Bkuce, L. J. upon the 
construction of willB or other documents, in which the spirit is strong enough 
to overcome the letter^-cases in which it is impossible, for a reasonable being, 
upon a careful perusal of an instrument, not to be satisfied from its contents 
that a literal, a strict or an ordinary interpretation given to particular passages 
would disappoint and defeat the intention with which the instrument, read as a 
whole, persuades him that it was framed. A man so convinced, he added, is 
authorized and bound to construe the writing accordingly. 6 

Another rule is that general words may be understood in a restricted 
sense, where it may be collected from the will that the testator meant to use 
them in a restricted sense ; and words may be understood in a wider sense than 
that which tiey usually bear, where it may be collected from the other words 
of the will that the testator meant to use them in such wider sense. 7 Jn other 
words whether a general intent or a particular intent expressed in a will is to 
prevail depends on the context of the whole will. 8 Thus, if the testator 
devise to A “his farm in the occupation of B” and to 0 “all his marsh 

1 6 Hare, 492. 

• Section 69 applies to Hindus, etc., under the Hindu Wills Act. 

a Indian Snooession Act, s. 69, illustration, (a). 

4 Ibid , illustration, (b) see Bos v. Nevill, 11 Q. B., 466. 

• Broeklebank v. Johnson, 20 Beav,, 218, per Lord Romilly, M. E. See Egerlon v. Earl 
Eramlow, 4 H. L., 1S1 j Grey v. Psonow, 6 H. L. Ga., 6L. 

•' Key v. Key, 4 DeG. M. and G., 65* 

’ Indian Snooession Aot, s. 70, which applies to Hindus, etc., under the Hindu Wills Aot. 

• StatttM v. Sughee, 8 H. L. Ca., 671 1 See Strong Teat, 2 Burr., 912. 
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lands in L ” and part of the farm in the occupation of B consists of marsh 
lands in L, the testator having also other lands in L, then in that case the 
general words 41 all his marsh lands in L ” are restricted by the gift to A, 
and A takes the whole farm in the occupation of B including -that portion 
of the farm which consists of marsh lands in L . 1 So, where a sailor on 
board ship bequeathed to his mother his gold ring, buttons and chest of 
clothes, and to his friend A (a shipmate) his red box, clasp knife and all things 
not bequeathed, a share in a house did not pass . 2 

Questions frequently arise as to whether words, which in themselves are 
wide enough to pass the residue, are to be cut down when coupled with an 
enumeration of particular things so as to include only things ejusdem generis. 
Where such words are so used there might be strong reason for extending 
their operation so as to pass the residue , 8 but if the testator himself goes on to 
deal with particular parts of his estate, it is clear that, the first gift was not 
intended to be residuary, but is confined to things ejusdem generis with the 
things enumerated. Thus where the testator bequeathed to A “ his household 
furniture and plato, linen, books, China, pictures, and all other goods of whatever 
kind , and, then, after appointing that certain specified moneys should be divided 
in a particular manner, gave the remainder of such monoys-to A, it wns held that 
A was entitled to the general residue . 4 So, in Hawlings v. Jennings , h the words 
" all my household furniture and effects M were restrained to articles ejmdem 
generis, though the consequence was that the residue was undisposed of. If 
there is an express residuary gift, words which otherwise would carry the 
residue must be restrained 4 w 

The words “ et cetera ” following an enumeration of specific articles have 
been held to pass the residue , 7 though in some cases the same words have been 
confined to things ejusdem generis } The words “ effects,” “ goods,” 41 chattels,” 
which in general comprise the whole personal estate of the testator,* have also 
in some cases when standing immediately associated with less comprehensive 
words, been restrained to articles ejusdem generis. n 

* Indian Succession Act, s. 70, illustration, (a). 

* /bid, illustration, (b), Coofe ▼. Oakley , 1 P. Wins., 80 8. 

• Wrench r. Jutting , 9 Bear., p. 689. 

4 Wrsneh v. Jutting , 9 Beav., p. 621 j Indian Succession Act, i. 70, illustration, (c). 

* 13 Ves., 89. 

0 Wooleomb v. Woolcomb, 8 P. Wms., 112. 

' Chapman r. Chapman, L, B., 4 Ch. Div., 800. 

• Neuman v. Nsuman , 28 Bear., 220 ; Burnaby v. Tassell , L. B. t 11 Eq., 868. 

• Jtyall ▼, Roll#, 1 Atk , 180 * Kendall v. Kendall, 4 Russ., Ch, Ca. f 380 s Campbell t. 
cott, 16 Yes., 607. 

10 Hogan ▼. Jackson , Cowp., 299; Campbell v. Prescott, 16 V'es., 607 ; 1 Jam , p. 761 j 
fret T. Oakley, 1 P. Wms., 802, 
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Numerous examples, however, are to be found of eases in which a wider sig- 
nification is given to words than that which they usually bear. In some oases 
words primd fade descriptive of personal estate may, from the context, be held 
to comprise immoveable property, — e . < 7 ., i all the rest 1 effects/* * worldly 
goods .' 3 So, a devise of rents and profits has been held, in England, to pass the 
whole interest in land if there are words of inheritance.* So, primd fade, a 
devise of the use of land gives the testator’s interest in tho land . 6 

It may be of importance, in applying the second part of section 70 of the 
Indian Succession Act to notice the sense which the following words and 
phrases have been usually held to bear : — “ Household furniture” will pass all 
personal chattels that may contribute to the convenience of the householder or 
the ornament of the house , 6 as pictures hung up, and plate, find house 
linen , 7 but not books , 8 nor wares or other consumable articles,® nor goods 
in the way of trade , 10 nor fanning Rtock , 11 nor tenant’s fixtures. 1 ® ‘Goods’ 
will pass nil the personal estate of the testator , 18 and ‘chattels’ or ‘effects’ 
will also have tho same effect standing alone . 14 So, under ‘household goods’ 
everything of a permanent nature, — i. e., articles of household use which are 
not consumed in their enjoyment, will pass . 16 ‘Utensils' Will not pass plate or 
jewels . 16 * 

‘ Monies 1 does not of itself include stock . 17 But the word ‘ money ’ may 
be so used as not only to include stock but other personal property . 18 So * shares 
in a railway company* will pass stock in a railway company, unless there is an 

I Attree v. Attree , L. tt., 11 J2q., 280 j Smyth v. 8 myth, L. It., 8 Cli. D., 561. 

•Doer. White, 1 Eh., 33. * 

• Wright v. Shtlton , 18 Jar., 415. 

4 Johnson y. Arnold , 1 Vcw. Sen., 169. 

% Cook y. Garrard, 1 S&nn , 188 ; Rahbeth v. Squire, 4 DeG. and J., 406. 

• Tempest yf Tempest , 2 K. and J., 685. 

• NicholU y. Osborn , 2 P. Wbib, 410. 

9 Bridgman v. Dove, 8 Atk., 202. 

• Porter ▼. Toumay, 3 Ve«., 811. 

19 Pruitt y, Jackson, 2 P. Wins., 302. 

II Stone v. Parker, 29 L. J. Oh., 875. 

** Finney ▼. Grice, L. R., 10 Ch. D., 13 ; see 1 Jam., p. 757 t Blnnning v. Style, 8 P. Wmi. 

336. 

,9 Ryall ▼. Rolls, 1 Atk., 180. 

** Kendall ▼. Kendall, 4 Russ. Chan. Ca., 360 ; Campbell ▼. Prescott , 15 Vet., 607. 

u Kendall t. Kendall, 4 Rum. Chan. 0a., 869. 

19 Dane Latimer's rase, 1 Dyar., 69, pi. 16. 

19 Omnaney ▼. Batcher, 1 Turn, and Rum., 271, per Loan Banov \ see Petty r. Willson, 
L. 1L, 4 Chan. App., 674. 

" Prichard ▼- Prichard, L. R. f 11 Bq., 232? Cadogan v. Palagi, L. R. v 26 Oku D., 16f ; 
Waite r, Combe* 6 DeG. Sin., 676 , m In re Sutton, L. B., 28 Ch. D., 464, 

1 t . 

t 
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ndioation to the contrary. 1 * * And 1 securities for money ’ will pass stock in the 
funds ; f but, while it is doubtful whether it will pass bank-Btock,* it will inolude 
money placed at a banker’s on deposit notes. 4 * In the case of In re Baton* the 
testatrix at the date of the will in August 1881 had over £600 at her bankers, 
but in February 1883, she invested £600 in the purchase of £586 consols. At 
the date of her death in May 1884 she had the £586 oonsols and £555 at her 
bankers and £8 cash in her house. By her will she desired “ that the whole of 
the money over which I have a disposing power be given to charitable and 
deserving objects, the amount being £600 Stg." The Court held that the word 
money ought not to be extended beyond its strict meaning. 

Under a bequest of 44 whatever debts may be due to me at the time of 
my death,” it was held, that a bill of exchange, drawn in the testator’s favour, 
and delivered by him to his banker, and a cash balance in his banker’s hands, 
passed to the legatee. 6 

Where a clause is susceptible of two meanings, according to one of which 
it has some effect, and according to the other it can have none, the former is 
to be preferred. 7 * * Lord Talbot, in Atkinson v. Hutchinson* said that where 
words are capable of a twofold construction, even in the case of a deed and much 
more of a will, it is just and reasonable that such construction should be re- 
ceived as tends to make it good. The same principle, apparently, has been 
applied to cases where, upon one construction, a clause in a will seems to 
offend against the law of perpetuities, but where the clause is fairly capable 
of another construction, which avoids that objection^* In one case the Court 
adhered to the literal language of the testator, though it was highly probable 
that he had written a word by mistake for one which would have rendered 
the devise void. 10 

Mr. Jarman, 11 in dealiug with thiB subject, says that na rule of con- 
struction is better established or obtains a more unhesitating assent, than 
that where words are susceptible of several interpretations, we are to adopt 

1 Mortice v. Aylmer, L. R., 7 H. L., 7l7. 

• Hescoby v. Pack , 1 Sim. and Stn., 500. 

• See Ogle v. Kmpe, L. R., 8 Eq„ 434. 

4 Hopkins v* Abbott, L. R., 19 Kq., 332 ; See Intestate and Testamentary Succession in 
India, pp. 81—82. 

• L. R., 28 Ch. Div., 464. 

• Carr ▼, Carr , 1 Mer , 641, note ; tee Williamson Executors, 1184, 1206. 

1 Indian Succession Aot, s. 71 * which applies to Hindns, etc., under the Hindu Wills Act. 

• 3 P. Wins., 269 j see Turner v. Frampton , 2 Ooll., 331. 

• Martelli v. Holloway, L. R., 5 H. of L., 632. 

Chapman v. Oliver, 3 Burr., 1626. 

» 2 Jar., 141. 
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that which will give effect to every expression in the context in preference 
to one that would reduce some of those expression! to silence. Thus, where 
the testator gives to the next of his kin of his name, 1 or to the next of 
his name and blood, 9 it is clear, that the testator does not use the word 
( name ’ as descriptive of his relations or family only, but means additionally 
to require, that the devisee or legatee shall bear his name. 9 Section 72 of 
the Indian Succession Act, which enacts that no part of a will is to be rejected 
as destitute of meaning, if it is possible to put a reasonable construction upon 
it, seems to recognise the rule referred to by Mr. Jarman 9 

In construing a will no word that has a clear and definite operation in the 
disposal of the testator’s property can be struck out. 6 Thus, if there be a devise in 
fee to A. B. and in a subsequent part of the will a devise to C. D. for life, both parts 
of the will muRt stand, and in the construction of law the devise to C. D. shall be 
first. 6 Where, however, two clauses or gifts iu a will are irreconcilable, so that 
they cannot stand together, the last must prevail. 7 But it is not tube understood 
from this rule that, because a testator uses iu one part of his will words having 
a clear meaning in law, and in another part words inconsistent with the former, 
the first words are to cancelled. 8 It is also a rule of law that a particular 
intent, although first expressed in a will, must give way to a general intent, 
the rule being, that technical words and words of a settled legal signification 
shall have their legal effect, unless from subsequent inconsistent words it is 
very clear that the testator meant otherwise. 6 Yet it was said, that the words 
“ heirs of the body " will yield to a clear particular intent that the estate should 
be only for life, and that may be from the effect of words Bupcradded or any 
expression showing the particular intent of the testator ; but that must be 
clearly intelligible and unequivocal. 10 

But whilejrome effect should if possible be given to every word in a will, AJ yet 
particular words, may in some instances, be rejected, when they are inconsistent 
with the clearly expressed provisions of the will. Thus, where an absolute term 
of 99 years was limited to J. G., with remainder, after the death of J. C., to the 
first and other sons in tail-male, the words giving an absolute term to X 0. were 

1 Job son* s c cue, 2 Oro. Elis., 567. 

9 Leigh v. Leigh, 15 Yes., 92. 

9 Bee Doe v. Oallini , 4 A. and E., 321. 

4 See Chamber* v. Brailqford, 19 Yes., 654. 

• Hall v. Warren, 9 H. of L., 420, per Loid Camfbrll. 

• Anon, Oro. Ells., 9 ; see Doe v. Davies, 4 M. and W., 690 j William* on Executors, 1088. 

1 Indian Sucoession Act, s. 75 » Constantine ▼. Constantine, 7 Yes., 100 » Ulrich v. hitch* 
Held, 2 Atk., 872 j see Kerr v. Clinton , L. B-, 8 Eq., 463. 

• Per LoRd Rcuxsoalb, In Jeeeon v. Wright, 2 Bligh., 56* 

• Jeeeon v. Wright, ibid , 49, 66, 67. 

" XM, 53 . 

Pemoek v. Stodtford, 8 DeG. X. and G., 78. 
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rebooted . 1 So the words, l for their Uves ' were rejected in a devise “ to A and hil 
hem for their lives .” 1 So also the word * aforesaid * has been rejected where 
the objects to which it was applied had not been mentioned before . 8 

It follows from the rule that the construction of a will is to be collected from 
the entire instrument and not merely from disjointed parts of it , 4 that if the same 
words occur in different parts of the same will, they must be taken to have been 
need everywhere in the same sense, unless there appears an intention to the 
contrary . 6 And, to prevent the operation of the rule, it has been held, the 
intention to the contrary must bo strongly indicated . 6 The rule, however, does 
not preclude the Court from patting a different construction on the same 
words when applied to different subject- matters . 7 And, of course, if words 
acquire a special meaning by reason of their context, that meaning cannot 
safely be given them when used in a different context . 9 

In Sihhy v. Perry? the testator made certain bequests to several persons, 
if living at his decease, and if not, he directed that their lawful issue should 
take the shares which their respective parents, if living, would have taken ; 
and he also made other bequests to the lawful issue, living at certain periods, 
df other persons. Lord Eldon held that it was clear as tjthe former class that 
children were intended, and that this was a ground for giving the word issue 
the samQ construction in the other bequests. But, where the testator uses an 
additional word or phrase, in making a bequest to one set of legatees which 
he has not used with reference to an otherwise similar set of legatees it is to 
be presumed that by the use of such word or phrase an additional meaning 
was intended . 10 

It is a rule under the Indian Succession Act that the intention of the testator 
is not to be set aside because it cannot take effect to the full extent, but effect 
is to be given to it as far as possible . 11 This is the rule which was laid down by 
Bullkr, J., quoting Lord Talbot, in Hopkins v. Hopkins. 1 * Accordingly, under 

1 Coryton v. Helyar, 2 Cox., 340. 

* Po« v Stenldke, 12 East, 515. 

9 Campbell v. Bouskell, 27 Beav., 325. Inbeafcato and Testamentary Succession in India, 
p. 83. 

4 1 udian Succession Act, b. 69 ; Ford v. Ford, 6 Hare, 492. 

4 Indian Succession Act, s. 73, which applies to Hindus, etc., nnder the Hsndn Wills Aot, 
See Rhodes v. Rhodes, 27 Beav., 413. 

9 Harvey v. Harvey, 32 Beav., 445. 

9 See Forth v. Chapman, 1 P. Wms., 667 » 2 Williams on Executors, 1086. 

I See Beilin v. Ballin, 9 C. L. 28, (S. C.), I. L. R., 7 Cal., 218, per Wilson, J. 

4 7 Ves., 522. 

19 Campbell v. Campbell, 4 Bro. C. G., 15 s see Clavering v. tlUeon, 8 Drew., p. 472, 7 
H.L.,707. 

M Indian Succession Act, s. 74, which applies to Hindus, etc., nnder the Hindus Wits Aot. 

II Thelluseon v. Woodford, 4 Ves., 826, 
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ibAtr role, if a testator in hie deathbed beqneaths all his property to 0, D. for 
life and after his decease to a certain hospital, the gift to the hospital being 
void, 1 the intention of the testator cannot take effect to its full extent, but it 
takes effect so far as regards the gift to C. D.* In England, it seems now to be 
an established rule, that where a fund is bequeathed upon trust, to apply portion 
for a purpose which is void and the surplus to a charitable purpose, the latter 
bequest will not fail on account of the invalidity of the other object, 1 6 even 
although the amount applicable to the invalid object bo not ascertained. 4 

In Southey v. Somerville ,* where the testater showed an anxious intention 
that two parts of his property should go together, it was found that as to one of 
the two parts the testator had no power of disposition, and it was held, that the 
devisee should take the other part, notwithstanding that the testator meant him 
to take it only in conjunction with the other. 

Reference has already been made to s. 75 of the Indian Succession Act, which 
provides where the two clauses or gifts in a will are iiTeconcilable, so that they 
cannot possibly stand together, the last shall prevail. 6 So that if the testator, 
by the first clause of his will, leaves his estate of Ramnagore ‘ to A * ; and by the 
last clause of his Will, leaves it ‘ to B and not to A,” B will have it. 7 Or, if 
a man, at the commencement of has will, gives his house to A, and at the 
close of it directs that his house shall be sold and the proceeds invested for the 
benefit of B, the latter disposition will prevail. 8 

It would seem, however, that, where there is an express gift in a will, 
and there is subsequent Request, by implication merely, inconsistent with the 
first, the prior gift takes effect. 9 Thus, in Kerr v. Clinton , l ° where a testator 
having real estate subject to mortgages, for which he was not personally liable, 
gave his personal estate for payment of his debts and the surplus to his wife 
absolutely, ay i in a subsequent devise of his real estate directed that his trustees 
should raise by sale thereof so much as his personal estate should prove in* 

1 See Indian Succession Act, a. 105. 

fl Indian Succession Act, a. 74, illustration. 

a Fisk v. Attorney -General, L. R., 4 £4., 521 ; Hunter v. Bullock , L. R., 14 Eq., 45 j Dawson 
v. Small, L. R., 18 Eq., 114$ In ra Williams , L. R., 5 Cli. IX, 736 1 In re Birkett, h. B., 9 Oh. 
Div., 576. 

4 Ibid. 

4 18 Vos., 486. 

9 Indian Succession Act, s. 75, which applies to Hindus, etc., under the Hindu Wills Act, 
Vlrieh v. Litdtfeld, 2 Atk., 372 ; see Kerr v. Clinton, L. R., 8 Eq., 462 s Constantine v. Con* 
etantme, 6 Ves., 109. 

1 Indian Smooession Apt, a 75, illustration (a). 

9 Ibid, iUuatrmtiou, (6). 

9 Kerr f.Qttnton, L. R., 8 Eq., 468. 

»I ^B.,0Eq.,461. 
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sufficient for payment of the existing mortgages and charges upon the estate, 
and subject thereto he devised the estate to his sons, Romilly, M. R. held that 
this was not a revocation of the prior gift, and that the mortgage debts were 
not payable out of the personal estate. 1 

As we have already seen, 8 all the parts of a will are to be read with 
reference to each other so as to give effect to every part of the will, 8 and apparent 
inconsistencies may, in this way, be reconciled. Thus, if an estate in one part 
of tlio will is givon absolutely to A, and in another part to B, A and B will 
take jointly, 4 but this only where the gift is of some specific indivisible chattel. 8 

An absolute estate will, in some cases, be reduced to an estate for life to 
give effect to subsequent gifts. 6 

There is a distinction as pointed out by James, L. J., between a case of 
two inconsistent gifts, a gift of something in one clause and a different gift 
of the same thing in another clause, and a case where there is a gift and a 
direction how the gift is to be paid, which direction is inconsistent with the 
language of the gift itself. In the former case the rule that the last is to 
prevail applies. In the latter case the words of the gift must be taken as 
shewing what the gift is and the direction as to the payment must be struck 
out as being repugnant to and inconsistent with the gift. 7 

A will or bequest not express! ve of any intention is void for uncertainty. 9 
Uncertainty either in the subject or object of a bequest is fatal to the bequest 4 
Thus, w here the particular amount or part is left uncertain, as where a handsome 
gratuity is given to the executors, or the gift is to J>e according to the wishes 
of the executors 10 the gift is void. 11 In a case, however, in India 18 it was held by 
Prinsbv and Beverley, J J., that a direction to erect a Shiva’s temple at a 
reasonable cost was not void for uncertainty. So, in England, effect has been 

1 See By water v. Clarke, L. R., 18 Ch. D., 17. 

1 Supra p. 155, 

* See b. 69 of the Indian Succession Act, supra p. 

4 Ridout v. Pain, 3 Atk., 480, 493 ; Daria v. Bennet, 30 Boav., 226. 

* Ulriteh v. Litchfield , 2 Atk., 375. 

9 8h$raU v. Bentley, 2 M. and K., 149 ; see Qravenor v. Watkins, L. R., 6 C. P., 500. 

1 Bywater v. Clarke, L. R., 18 Gh. D., 17. 

4 Indian Succession Act, s. 76. This section applies to Hindus, etc., under the Hindu 
Wills Aot. The illustration to the section is as follows : If a testator says—** I bequeath 
goods to A i” or “ I bequeath to A j” “ I leave to A all the goods mentioned in a schedule,” 
and no schedule ie found ; or “I bequeath * money/ * wheat ’ ' oil/ or the like," with- 
out Baying how much, this is void. 

9 1 Jarm., 357. 

49 Kumar Sami v. Sitbbary^a, I. L. R., 9 Had., 825. 

41 Jubber v. Jabber, 9 Sim., 603. 

40 Qekoolnath Quha ▼. Jseur Lochan 8%ng% I. L* R., 4 Cal., 222. 
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given to a legacy of a reasonable sum for trouble. 1 A bequest in the alternative 
of £50 or £100 is a good bequest of £ LOO.* But a bequest of * some of my 
best linen ’ was held to be void for uncertainty. 8 Where the amount is capable 
of being ascertained, as when there is a power of appointment or of applying 
property in a particular way, and there is a gift of so much as is not so appointed 
or applied, the gift is good. 4 A bequest of ‘ £3,000 or thereabouts ’ to be raised 
by accumulating ‘ annual income ’ has been held good, the words 1 or there* 
abouts ’ being considered to moet the difficulty which would arise in accumulat- 
ing up to the exact amount. 6 

A bequest is not void where the amount is differently stated in different 
parts of the will, if it appear that one statement was evidently a mistake. 4 

One must be careful not to confound cases where a legatee is allowed to elect 
between a number of objects of the same kind, or each answering the description, 
and cases where there is such uncertainty in the object that it is impossible 
to define what, or how much is intended to be given, The case of Dmkmunton 
v. Duckmantoni is an example of the former class. There, a testator being 
seised of two closes in Ridgway Field devised to his son John one close in 
Ridgway Field and his son George one close in Ridgway Field, and the Court 
held that the devise to John was not void for uncertainty, but that he had 
an election. 8 Pollock, C. J., observed, “ It was admitted that if he had 
devised one to Johu and said nothing as to the other, the devise would have 
been good. So, if he had devised one to George, it would in like manner have 
been a good devise. But he devised one to each and it is said that the devise 
must therefore mean nothing. I cannot understand that.” So in Tapley v. 
Eagleton , 9 where testator, who was possessed of three leasehold houses in K 
Street, bequeathed, “ two houses in K Street ” in trust for P for life and then to 
form part of his residuary estate, and the will contained no other reference to 
the testator’s* houses in K Street, it was held that two of the houses passed 
under the gift and that P was entitled to elect which of them he would take. 10 


* Jackson v. Hamilton, 3 J. and Lat., 702 j Edwards v. Jones, 25 Beav., 474; see Oddis r. 
Brown, 4 DeG. and J., 179. 

* Seals v. Seale, \ P. W., 290. 

a Peck ▼. Halsey, 2 P. Wm, 387. 

4 Oude v. Worthington, 3 DeG. and S., 889. 

* Oddie v. Brown, 4 DeG. and J., 179. 

* Phillips v. Chamberlain , 4 Yes., 51. 

1 5 H. and N., 210. 

4 Duebnanton v. Duckmantun, 5 H. and N., 219. 

* l. 12, Oh. D., $88. 

,f See Jacques V. Chambers, 2 Coll., 43$ ; Millard ?. Bailey , L. B., 1 Eq., 278 ; Hobson v. 
Blackburn, 1 M. and 671. 
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The general rale to be deduced from the eases appears to be that if a testator 
bequeaths a certain number of articles forming part of a stock of articles of 
the same description, the legatee will he entitled to select which he will take. 

In Boyce v. Boyce, 1 the testator devised all his houses in S f to trustees in 
trust for his wife for life, and after her death to convoy one of them, whichever 
she might think proper, to his daughter M and her heirs, and to convey all the 
others of them to his daughter 0, in fee. M died in the lifetime of the testator, 
and consequently without having chosen any one of the houses. It was held 
that the gift to C, was only a gift of the houses which should remain, provided 
that she should choose one of them, and as no choice had been, or indeed could 
have been made the gift, in favour of 0 had failed. Somewhat similar reasoning 
was applied in the cose of Jerningham v. Herbert * 

Under a gift of such part as a legatee shall choose or select the legatee may 
make his own selection.* Where the gift was of plate to trustees upon trust 
to permit the widow of the testator 44 to have and appropriate absolutely to 
herself such parts thereof, as she shonld signify in writing her desire to possess ” 
it was held that the widow was entitled to the whole. The ground of the 
decision was that following the words of the will literally the widow, if put 
to election, might have taken the whole of the plate with the exception of one 
article probably of no value, and the maxim 44 de minimi* ” would apply. 4 In 
Kennedy v. Kmnedy, h on the other hands, it was considered that where a gift was 
of such part as a legatee might choose, there must be some election and that 
the legatee could not take the whole. There, the testator gave all his household 
furniture, linen, wearing apparel, books, plate, watos, fixtures, statues, china, 
horses, carriages and everything in his house to trustees, of whom his wife was 
one, and directed all his household property 44 as aforesaid ” should, after his 
decease, be sold 44 with the exception of such articles, whatever they may be, that 
my wife may desire to retain for her own use, which I hereby empower her to 
appropriate to her own use.'* The Court considered that the bequest intimated 
a confidence that the widow would not take the whole, and on that gronnd held 
that she must make a selection merely. 

Where the bequest is of the residue or surplus of a specified fund remain- 
ing after providing for an object which is illegal or unattainable, and the exact 
amount to be laid out on which is not specified, the bequest is necessarily void 
for uncertainty, unless the purpose is such and so defined that the Court can 
determine what would have been the proper amount to be expended, had the 

1 16 Sim., 476. 

• 4 Bom., 888. 

• Kennedy v. Kennedy, 10 Ha., 488 ; drfAar ▼. Mackinnon, L. R. r 11 Ch. D,, 868* 

4 Arthur v. Maekmnon* L. B*» 11 Oh. D.,885, 
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object been legal or attainable, or, unless (according to some recent cases) the 
surplus oarrios with it all that it is not otherwise effectually disposed of. 1 Thus, 
in Ohaptnan v. Brown} where then* was n trust for building or purchasing a 
chapel where it might appear to the oxeoutors to bo most wanted, and if there 
was any surplus, it was to go to the support of a gospel minister, not exceeding 
£20 a year, and if there was any further surplus, that was to be applied to Ruch 
charitable purposes ns the executors should think proper, tho bequest for the 
chapel and minister being void, Sir William Grant, M. R., declared the bequest 
of the further surplus to bo void also, since the amount could not bo ascertained. 8 
If, however, the amount which would linvo boon expended upon the illegal 
object, had it been legal, can bo reasonably ascertained, the Court will determine 
that amount and so prevent ilio gift of the residue from being void for uncer- 
tain. 4 In Fisk v. Attorney-General} whore the testatrix gave £1,000 consols 
to the rector and church -wardens of n parish and their successors, upon 
trust to apply such of the dividends thereof as should “from time to time 
be necessary or required in keeping in repair ” hor family grave, and to pay and 
divide “the residue of the dividends ” at Christmas evory year for over 
amongst the aged pQor of the parish, Woon, V. C., hold that tlio rector and 
church-wardons were entitled to tho whole fund. “ The gift ” lio said, “ is 
not to the executors to do certain things anti pay the residue to the rector and 
church-wardens. The gift is out-and-out to tho rector and cliurch -wardens 
and then there is a gift of a portion for a purpose which fails.” The case of Fisk v. 
Attorney-General was followed in Dawson v. Small 6 by Bacon, V. C. and in 
Be Williams 1 by Malins, V.*C. In Be Birkeft} where there was a bequest to tho 
incumbent for the time being of U of £500, the income to be applied, when 
necessary, in keeping in repair the gravo and the railing and tombstone of A, 
and the remainder of such income to bo applied in providing wine and bread for 
the sick poor o5f A, with a gift of the residue to the executor in trust for B, the 
same question was raised boforo Jkssel, M. R., who held that, the first purpose 
of the gift being invalid, the whole of tho income was applicable to the charity. 
Ho reviewed the previous authorities on tho subject. “ If there wore no autho- 
rities ” he said, “ I should hold, where there is a gift of money upon trust to 
apply a portion of the income for a definite purpose and then to apply tho 

1 I Jarm., p. 866. 

* 6 Ves., 404. 

• See Attorney - Genera l v. Hinxman, 2 J. and W., 270. 

4 Mitfbrd v. Reynolds, 1 Phil]., 185. 

4 Xi* Si, 4 Eq., 54. 

* L. R., 18 flq«, 14. 

' L. R., 6 Oh. D. f 7&5. 

• lu R., 0 Oh. D. t 870. 
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surplus for another purpose, that, if the first purpose were sufficiently defined 
to enable you to ascertain the amount of income that would be required for it, and 
that purpose failed through the gift being invalid, the gift of the surplus would 
be unaffected beyond the amount so ascertained.” It had been suggested by 
Wood, V. 0., that Chapman v. Brown , 1 had been overruled by the ease of 
The Magistrates of Dundeo v. Morris ,* but Jess ell, M. R., expressed an opinion 
that it was not so. 

Uncertainty in regard to the objects of a gift arises, as pointed out by Mr. 
Jarman, either from the testator having described such objects by a term of vague 
and unascertained signification, or from his having specified a dofinite class or 
number of persons, but having shown that all are not to take as the object or 
objects of his bounty . 8 Thus, a gift to one of a class, as a gift to one of the sons 
of J. S., who had several sons, is void, although only one may be alive at the 
death of the testator , 4 and parol evidence is not admissible to show which of 
the sons was intended . 5 Similarly, it was held that an appointment to one of his 
sisters, as sole executrix, by the testator who had three sisters at the date of his 
will, but two died during his lifetime, was void for uncertainty . 6 If there is 
gift to the whole of a clasB with the exception of ono whpse name is omitted, 
it is considered that there is no uncertainty and that no one has in fact been 
omitted, and, accordingly, all the members of the class tako under the gift . 7 
Where there was a bequest in trust for all the testator’s “ nephews and neices, 

the sons and daughters of R, including who 

the illegitimate of the said R, equally,” it was held that 

it was a good bequest to the legitimate sons aiftL daughters of R, to the 
exclusion of the illegitimate children of R . 8 Tho view taken of the gift was 
that the testator had never made made up his mind whether he would insert any 
names in the blanks or not, and that the effect was much the same as if he had 
said “ including any persons whom I may name hereafter by codicil ” and then 
he had never made a codicil. Where, however, a testator made a gift to “ my 
nephews and neices ” and named one nephew and one neice only, and left a long 
blank after the names, the gift was held to be void for uncertainty, on the 
ground that the testator had by using the plural number shown an intention 

» 16 Ves., 404. 

* 3 Maoq., 134. 

0 1 Jam., 369-70. 

4 In the goods of Blackwell, L. R., 2 P. D., 72. 

0 Strode v. Russel , 2 Yarn., G24. 

* In the goods of Blackwell, L. R., 2 P. D., 72 ; In the goods of Beylis, 2 Sw. and Tr„ 613 j 
13 J. I., (P. M. and A.), 119 j Doe d. Hayter ▼. Jomvills, 3 East, 72 ; Oreig r. Martin, 3 J nr. 
N. S., 829. 

* Illingworth v. Cooke, 9 Hare, 87. 

4 QUl v* Bagehaw, L. R., 2 Eq., 746. 
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to benefit more than one of each sex of a certain class definitely, but had omitted 
to give their names, as he had evidently contemplated doing. 1 

A gift to the testator’s “ aforesaid nephews and neices ” where no nephews 
and neices had been previously named in the will was held not to be void for 
uncertainty but to include all his nephews and neices. 8 In the case where a 
blank is loft for the name of a legatee the gift is void for uncertainty. 8 It 
is otherwise where a blank is left for the Christian name or surname only, for in 
such case parol evidence is admitted to show who was intended. 4 A legacy to 
a person described by an initial, e, g., as Mrs. C. admits of explanation, as by 
showing that the testator was accustomed to spoak of a particular person by the 
initial of her name. 6 

Charitable bequests have always reccivod in England a more favourable 
construction than gifts to individuals, and such bequests will not, in every 
case, be void by reason of the uncertainty of the object. Thus, where there 
are two charities of the same name, the legaoy will be divided between them. 6 
This is an application of what is called the rule of cy pres which will be 
dealt with hereafter. 

In England, sidbe the Wills Act, 7 everything answering the particular 
description in the will, to which the testator may happen to be entitled at the 
time of his death will pass under the will. 8 By the Wills Act, it was enacted 
that “ every will shall be construed, with reference to the real and personal estate 
comprised in it, to speak and take effect as if it had been executed immediately 
before the death of the testator, unless a contrary intention shall appear by the 
will.” The terms of s. 77 of the Indian Succession Act are similar in effect. 
It enacts that “ the description, contained in a will, of property tho subject of gift, 
shall, unless a contrary intention appear by the will, be deemed to refer to and 
comprise the# property answering that description at the death of tho testator. 9 
These sections are intended to give effect to what has been called generic 

I Qreig v. Martin, 5 Jur. N. S., 329 j See Jerningham v. Herbert , 4 Rubs., 388, 890. 

9 Campbell v. Bouekell , 27 Bear., 825. 

• Baylie ▼. Attorney 'General, 2 Atk., 239; Taylor v. Richardson, 2 Dr., 16; Hunt v. 
Hmt, 8 Bw. 0. 0., 811. 

4 Price v. Page, 4 Yes., 680 ; In the goods of Do Rosas, L, R., 2 P. D., 66. Bee supra, pp. 
135, 150. 

• Abbott v. Maeeie, 3 Yes., 148 ; Clayton v. Lord Nugent , 13 M. and W., 207. 

• Waller v. Childs , Amb., 624 ; Simon v. Barber , 5 Rum., 112 ; eee Bradshaw v. Thompson , 
2Y.en d 0., 295. 

I I Vio., 0. 26, e. 24. 

• Castle V. Foe, L. 11 Eq., 542; In re Midland Ry. Co., 34 Bear., 525. 

9 Section 77 of the Indian Succession Act applies to Hindus, eta, under the Hindu Wills 
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disposition so as to make the will include all proporty of the kind described 
belonging to the testator at tho time of his death. Obviously it is not necessary 
to their application that it should be shown that tho tostator intended that after- 
acquired property should puss. If he had no intention on the subjoct the after- 
acquired property is made to pass by tho forco of tho statutory provision. In 
order that after acquired property should not pass the statutes require that 
the will shall show upon tho face of it a contrary intention, that is an intention 
that after acquired proporty shall not pass. 1 

A general devise of real estate in England will operate on all property of 
that description.* The qualification “ unloss a contrary intention appear by the 
will ” does not render it necessary that tho contrary intention should bo expres- 
sed in so many words or in some way quite free from doubt. It is sufficient that 
it is to ho gathered by adopting, in reference to the expressions usod by the 
tostator, the ordinary rules of construction applicable to wills. Thus, in Cole v. 
Scott ^ where, in a will bearing a particular date, the tostator gave “ all the 
estates of which I am now possessed,” and used tlie word ‘now* in other 
parts of the will, apparently alluding to the period at which he was making the 
will, it was held, that the testator hud indicated a contrary intention, so as to 
take tho case out of the general rule, and that property acquired after the date 
of the will was not affected by the will. A similar construction was put on the 
word ‘ now ’ in Hutchinson v. Barrow > But in Wagetaff v. Wagstaff* under a 
gift 4 of any other proporty that 1 may now possess, ’ personalty acquired after 
tho date of the will was held to pass. That case seems hardly consistent 
with tho case of Colev. Scott; but in Castle v. Fox* *M alins, V. C. expressed 
liis dissent from tho decision in Cole v. Scott. In Cole v. Scott , however, the 
words were treated as not strictly speaking goneric but merely a description 
of eertaiu specific property of which the testator was possessed at the date of 
the will. 7 

Such an expression as “ all the lands of which I am seised in A ” does not 
amount, it has been held, to an expression of intention to refer to property in 
the possession of the testator at the date of his will,® but must be read as written 
just before his death. 

The word * now ’ has been held, as in Wagstaff v. Wagstaff, not to show an 

1 Bee In re Portal , L. It., 27 Ch, D., 600 ; per Kay, J. 

* O’Toole v. Browne, 8 £11* and B., 572. 

* 1 Mac. and G., 618. 

* 6 H. and N., 688. 

* L. R., 8 Bq.» 229. 

* L. R., 11 Eq., 642] Maliks, V. 0. 

* See la re Portal, L. R., 27 Ch. D., 600 ; per Kay, J. 

* Doe v. Walker, 12 M. and W,, 691 j Langdale r. Briggs, 26 L. J. Ch, 100. 



TIME FROM WHICH WILL SPEAKS. 


165 


intention that after acquired property should not pass in the following cases : 
Dickenson v. Dickenson, 1 Everett v. Everett ,* and In re Midland Raj. Co.® In In 
re Portal , 4 the testator devised to his son G for life “ my cottage and land 
at S,” on a certain special condition that the trees should not bo out down, 
or removed, and that the boundary fences and plantations, etc., should be 
preserved “ in their present state 99 and after the death of G, to his son with 
remainders over, and as to all other his freehold estate and the residue of liis 
personal estate, he gave the samo to trustees upon certain trusts. After the 
date of the will the tostator contracted to purchase from his son G, a mansion 
and about 10 acres of land at S, but tlio contract was not cotnplotod. It was 
held that this property contracted for passed to the son G, under the will, as the 
testator had not shown with sufficient clearness an intention that after acquired 
property should not pass under the devise to G. There, although the words 
41 my cottage and my land ” wero not apt in a devise of a mansion and land, yet 
the word “ land ” was hold to be largo enough to include them, the words “ in 
their present state ” being taken to refer to the period of death. 

A “ gift of the house 1 now live in ” was held to be a gift of specific pro- 
perty and to refer £o the house occupied by the testatrix at the date of the 
will and not at the time of her death. 6 

In Qoodlad v. Burnett , 6 Wood, V. C., said : — “ When I refer to a particular 
thing, such as a ring, or a horse, and bequeath it as 4 my ring ’ or 4 my horse/ 
it seems to me there might bo considerable difficulty in saying that tho ‘ con- 
trary intention 9 to which the 24tli section of the Wills Act refers, does not 
appeal* on the faco of tho iflill ; but when a bequest is of that which is generic — 
of that which may be increased or diminished, then, I apprehend, tho Wills 
Act requiros something more on tho face of the will for tho purpose of indicat- 
ing such 4 contrary intention ’ than tho mere circumstance that tho subject of 
the bequest is designated by the pronoun ‘ my/ ” In that case it was held, that 
a bequest of 4 my new 3£ per cent, annuities 1 comprised all the new 3} per 
cents, which the testatrix had at her death. 7 

In Re Qibson , 8 tho testator, who was possessed of £1,000 guaranteed stock 
in the N. B. Railway, bequeathed, 4 my one thousand N. B. Railway Preference 

1 L. R., 12 Ch. D;, 22. 

* L. R., 7 Oh. D., 428. 

* 84 Beav., 525. 

4 L. R., 27 Oh. D., 600. 

‘ Williams v. Owen, 9 L. J. N. S., 200. 

* 1 K. and J., 348. 

1 See Douglas v. Douglas, 1 Kay. 400, where the description ‘all the stock which l have 
purchased 1 was held to have reference to the date of the wHI, and not to tho date of the death 
of the testator. See Emuss v. Smith, 2 DeG. and S? 782. 

» L. *.,*£*, 00ft, 
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Shares/ and after his will sold his guaranteed stock, and subsequently acquired, 
by various purchases, other shares and stock in the N. B. Bailway, it was held, 
that nothing passed by the bequest. 1 

In In re Russell* the toBtator, who was at the date of the will entitled 
to a third share in a partnership business, l>oqueatlied all his Bhare and interest 
in the partnership, and, the testator having before his death acquired the entire 
businoss of the firm, it was held that the will operated upon the whole of the testa- 
tor's interest in the business at the time of Ids death. 8 

Section 77 of the Indian Succession Act, like the corresponding section of 
the English Act, it is to bo observed, does not apply to the object of the testator's 
bounty, but only to the subject. Accordingly, where the testator bequeathed 
certain funds to A, n widow, for life, or until her marriage, and, after her 
death or marriage, amongst her children, and A married again between the 
date of tho will and the death of the tcHtator, and ho was aware of the 
marriage, — it was held, that A was not entitled to the income of the fund, 
but that the gift upon the marriage came at once into operation. 4 The 
principle, however, which governs the construction of expressions descrip- 
tive of a specific subject fi of disposition, applies also to^ the objects of the 
gift. Thus, if a testator give an estate or sum of money to his son John, tho 
gift will tftko effect in favour of his son of this name (if any) at the date of 
the will, and of him only. If, therefore, such son should dio in the testator's life- 
time, and tho testator should afterwards have another son of the same name, 
who should survive him, such after-born son would not be an object of the gift. 6 
So, a devise or bequest to the wife of A, who has a wife at tho date of the 
will, relates to that person, notwithstanding any change of circumstances which 
may render the description inapplicable at a subsequent period, and by parity 
of reasoning, is under all circumstances, confined to her ; but if A have no wife 
at the date of tho will, tho gift embraces the individual sustaining that charac- 
ter at the death of tho testator.’ 

Tho will is hold to speak from tho death of tho testator in reference 
to gifts to classes, or fluctuating bodies of persons, as, to children or descen- 
dants, which applied to the persons answering tho description at ‘the death 
of the testator irrespectively of those to whom tho description was appli- 

I Intestate and Testamentary Succession in India, p. 87. 

II L. R., 19 Oh. D., 482. 

• Bee Bacbmll ▼. Child, Arab., 260. 

* Bullock v. Bsnnett, 7 DeG. M. and G., 283 j Bee the remarks of Turnxb, L. J., in lamg. 
dais ?. Briggs 8 DeG. M. and G., 891. 

• As to specific legacies, see as. 128—136 of the Indian Succession Act* 

6 1 Jam., p. 828. 

* 1 Jana., p. 82A* 
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cable at the dato of the will, but who subsequently died in the testators 
lifetime. 1 * * 

In the absence of a controlling context, a gift to an unmarried woman for 
life, with remainder to her husband in fee, vests, it has been held, an inde* 
feasible estate of inheritance in the person who first answers the description of 
her husband. 8 

Under s. 78 of the Indian Succession Act, which, however, does not apply to 
Hindus, “ unless a contrary intention shall appear by the will, a bequest of the 
estate of the testator shall be construed to include any property which he may 
have power to appoint by will to any object he may think proper, and shall operate 
as an execution of such power ; and a bequest of property described in a geneml 
manner shall be construed to includo any property to which such description may 
extend, which he may have power to appoint by will to any object ho may think 
proper, and shall oporato as an execution of such power.” It follows s. 27 of ibe 
English Wills Act. In tho English Act the words aro “ power to appoint in 
any manner he may think proper ” instead of u power to appoint by will to any 
object he may think proper.” 

The section is confined to general powers. Thus, a power to appoint by 
will amongst children in such manner as the appointor shall think proper, is not 
within the section. 8 Nor is a powor to appoint by will among relations or 
friends. 4 * But a power to appoint by will only, which is expressly within the 
words of the Indian section, was held to bo within the words of the English Act, 6 
the words 44 in tho manner*hc may think proper ” being taken to refer to the 
extent of the power in regard to the objects and not to the mode in which it is 
to be exercised. 6 So a power in a marriage settlement to appoint by deed or 
will to all and every 44 person or persons, child or children ” is within the 
section. 7 * 

A general power given to the survivor of two persons may be exercised by 
a general devise in a will executed by the ultimate survivor during their joint 
lives. 8 

The true construction, it was said, of the English Statute, 9 coupling ss. 24 

1 1 Jam., 828. See b. 98 of the Indian SuooeBsion Act. Intestate ami Testamentary 
Snooesslon in India, p. 86. 

• Radford v. Wills, L. B., 7 Chan., 7. 

• Cloves v. Awdry, 12 Beav., 604. 

4 Be Caplin's will, 2 Dr. and Sm., 527. 

4 Be Powell 9 $ Trusts, 89 L. J. Oh., 188. 

0 Rawthom v. She&den, 3 Sm. and Gif., 803. 

f Cojield r. Pollard , 6 W. B. (Eng.), 774. Shelford’s Beal Property Statutes, p. 526. 

• Thomas v. Jones, 2 Job. and H., 475 j see Cave v. Cave, 8 De G. M* and G. # 181, 

0 1 Ytot„ 0.86. 
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and 27 of the Statute (which correspond with ss. 77 and 78 of the Indian Suc- 
cession Act) is, that a will may operate as an execution of all powers vested in 
the testator immediately before his death. A person sui juris must be held to 
intend his will to operate on powers which he had, not at the date of executing 
it, but which he acquired before his death. 1 * * Thus, general powers have been 
held to have been executed by wills datod prior to the creation of the powers.* 
But, although a general residuary bequost would operate as an execution of a 
power in a subsequent, settlement, still the Court has power, where the testator 
is himself the settlor, in construing l>oth instruments, to consider the surround- 
ing circumstances which might show that the will was not intended as an 
execution of the power. 8 A general residuary bequest will operate as an 
appointment, 4 * but not where funds have boon ineffectually appointed. 6 In 
Boyes v. Cook,* A, by a separation deed, settled his property, reserving to 
himself a general power of appointment by will over ono-third of it, and 
declaring trusts as to the remaining two-thirds of it for his wife and children. 
By his will, executed several months previously to the separation deed, A 
devised and bequeathed all liis property to trustees, upon trust, for his wife 
and children. It was held (reversing the decision of M^lins, Y. C.), that the 
will was a good execution of the power, and that the settlement, and the cir- 
cumstances, under which it was executed, could not be looked at to show a 
contrary intention. 7 

A bequest of general pecuniary legacies is a bequest of property described 
in a general manner, and operates as an execution of a power. 8 In Be Davies' 
Trust,* “Wickens, V. C., said: — “Where a testator, With a general power of 
appointment, gives legacies and appoints an executor, he must be taken as 
exercising liis general power to tho extent to which the fund subject to it 
is required to make tho legacies effective ; and even where a testator, having 
such a power, makes a will directing the payment of his debts without more, 
and appointing an executor, the appointed fund is liable for the payment of 

1 Thomas v. Jane*, 2 Joh., and II., 482, Per Paoe Wood, V. C. 

• Stillman v. Weedon, 1G Sim., 26 ; Patch v. Shore, 2 Dr. and Sm., 689. 

• L. R., 14 Eq., 267. 

4 Spooned 8 Trust#, 2 Sim., N. S., 129 ; Attomey*Qeneral v. Brackeribury, 1 H. and C* 782 j 
boo Bush v. Cowan, 32 Beav., 228. 

• Wilkinam v. Schneider, L. R., 9 Eq., 423 j Chandler v. Pocock, L. R., 16 Chan. Div. 
(C. A.), 648. Intestate and Testamentary Succession in India, pp. 88 and 89. 

• L. R., 14 Chan. Div. (d; A.), 62. 

1 In that case In re Ruding's Settlement, L. R., 14 Eq., 266, was questioned. See In re 
Claris Estate, h. R., 14 Chan. Div, (C. A.), 422 ; In re Hernando, L. B„ 27 Ch. D., 284.,* , 

• In re Wilkinson, L. R., 4 Chan., 687 ; see HurUtone v. Ashton,' 11 Jur., N. S., 726 j see 
also Re Davies* a Trusts, L. B., 13 Eq., 166. 

4 L. R., 18 Eq., 166. 
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his debts, if his own- estate is insufficient. The same rule would, I conceive, 
apply in both these eases, though no executor wore appointed.” 

It has not been decided whether an appointment of an executor without more 
would make the fund assets . 1 

Before the Wills Act it was necessary to show the intention to exercise the 
power. Under that and the Indian Succession Act it is necessary, it will be 
observod, to show a contrary intention in order to exclude the execution of the 
power.* In Scriven v. Sandom , 8 Page Wood, V. 0 ., said : — “ There is no contrary 
intention within the meaning of the Statute , 4 unless you find something in the 
will inconsistent with a view that the general devise was meant as an execution of 
the power .” 6 “ This,” he went on to say, “ is tho only safe rule for discriminat- 
ing between mere conjecture and tho contrary intent required by the Statute .'* 6 
In ascertaining whether a testator has shown a contrary intention not to 
execute a general power by a residuary gift, it makes no difference whether 
the settlement creating the power was niado by the testator himself or by 
a stranger . 7 

An appointment expressed to be made in exercise of every power enabling 
the appointor, does fiot extend to property which the appointor cannot appoint 
without the exercise of a power of revocation, if there bo other property to 
which the appointment can apply . 9 

In England, where a power of appointment was given by will, and no pro- 
vision was mado in default of appointment the rule, as laid down in Brown 
v. Higgs • was that, if the power was one which it was the duty of the party 
to execute, made his duty by the requisition in tho will and put upon him as such 
by the testator, who had given him an interest extensive enough to enable him 
to discharge it, he is a trustee for the exercise of tho power and not as having 
a discretion whether he should exercise it or not, and the Court will adopt the 
principle as to trusts and will not permit his negligence, accident or other circum- 
stances to disappoint the interests of those for whose benefit he was called upon to 
execute it. Adopting that principle the Indian Legislature has enacted, that 
where property is bequeathed to, or for the benefit of, such of certain objects 


1 Ibid. 

• See take ▼. Currie, 2 DeG. M. and G., 636, 648. 

• 2 Job. and H*, 743. 

4 S. 27 of the Wills Act. 

• 2 Joh. and H., p, 744. 

• See PetUnger v. Ambler , L. R., 1 Eq., 610. 

1 Ittre Clark* s Estate , L. R., 14 Eq., (0. A.), 422* 

• Pomfret v. Perrmg, 8 DeG* M. and G„ 776 i Intestate and Testamentary Succession fat 
India, pp. 80,80* 

• 4 Ye*., 708 j 6 Vm., 406; and 8 Vet., Ml. 
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as a specified person shall appoint, or for tho benefit of certain objects in such 
proportions as a specified person shall appoint, and the will does not provide 
for tho event of no appointment being made, if the power given by the will be 
not exercised, tho property belongs to all the objects of the power in equal 
shares; 1 but this provision does not apply to Hindus or other persons to 
whom tho Indian Succession Act is not applicable. Accordingly, under that 
Act, if A, by his will, bequeaths a fund to his wife for her lifo, and directs 
that, at her doath, it shall be divided among his children in such proportions 
as she shall appoint, and the widow dies without having made any appointment, 
the fund shall bo divided equally among the children. 8 In the case of Brown v. 
Higgs,* there was a bequest “ to such children of my nephew S, as my nephew J 
shall think most desorving, and that will make the best uso of it ; or to the 
children of my nephew W, if any such there are, or shall be.” J died in tho 
lifotime of tho testator, and it was hold, that all the children were entitled under 
tho implied trust. 4 

Whore, however, there is a gift over, in default of appointment, to the 
objects of the power or to other persons, of course, the words of the power 
cannot operate to vest any estate in the objects of it by implication, if there is 
no appointment. 6 

Tho Indian Succession Act appears to deal only with tho case of a 41 power 
given by the will not being exercised,” but it is submitted that it would equally 
apply to the case of a power being exercised, but improperly exercised. In 
England, it has been hold, that where a power is improperly exorcised, what 
is ill-appointed goes as in default of appointment. 8 It seems that the donee 
of a power may execute it without referring to it or taking the slightest 
notice of it, provided that the intention to execute it appear. 7 

It is well settlod, that a gift under a power, embracing objects not within, 
the lino of perpetuities, is wholly void, and that the fund cannot be given to 
those to whom it might have been legally appointed. 8 

Section 77 of the Indian Succession Act, as already pointed out, does 
not in terms apply to the objects of the testator’s bounty. As to the time 

a Indian Succession Act, s. 79. This section does not apply to Hindus, etc., under the 
Hindu Wills Act. 

1 Ibid, illustration; Qrieveson v. Kirsopp , 2 Keen., 653. 

• 4 Yes., 708 ; 5 Yes., 495 ; and 8 Yes., 661. 

4 See also Borrough v. Phillcom , 5 My. and Cr., 72. 

• 1 Jarman, 652 j Smith v. Death, 5 Madd., 371 ; see per Crompton J., in Roddy v, JVts- 
yerald, 6 H. of L. Ca., 856. 

• Routledge v. Dorril , 2 Ves., 357 j see Fehruten v. Simpson, I. L. B., 4 Calc., 514. 

’ Sngden on Powers, p. 289 (8th ednj 

* 4 Ibid , p. 505 ; see Zee ?, Audtey, 1 Cox., 824. 
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when the class to take in default is to be ascertained, the gonoral principle 
seems to be this : If the instrument itself gives the property to a class, but 
gives a power to A to appoint in what shares and in what manner the members 
of that class shall take, the property vests until the power ifl exercised in all 
members of the class, and they will all take in dofault of appointment ; but if 
the instrument does not contain a gift of the property to any class, but only a 
a power to A to give it, as ho may think tit, among the members of that class, 
those only can take who might have taken under an exorcise of the power. In 
that case, tho Court implies an intention to givo the property in default of 
appointment to those only to whom the donee of the power might have given it. A 
In Lambert v. Thwaites* certain property was settled on A and B for tlicir joint 
lives, and on tho death of the survivor, amongst all and evory the children 
of A, in such shares as ho might by will appoint. There w r ere seven children 
living at the date of the settlement, one of whom died before A, who died with- 
out executing the appointment. It was held, that tho representatives of tho 
deceased child were entitled to a share . 3 Similarly, whore there iH a direct gift 
to the younger children of the wife of C, as she should appoint, it is a piosent 
legacy to the childifcn living at the death of the testator subject to variation 
by the appointer. Tho gift cannot be extended to the children, by a future 
husband, born subsequently . 4 If tho gift be not a direct gift, but in remainder, 
as to A for life with remainder to the children of A as he shall appoint, it goes 
to all the children bom in the testator's lifetime and coming into being before 
A’s death . 6 In the case of an implied gift created by means of a power, as whore 
property is given to A fdr life and after liis death to such children, or other class 
of porsons, as he shall appoint, and there is no gift over in default of appoint- 
ment, the same rule is followed in default of appointment . 6 Thus, whore the 
gift of a fundus to A for lifo with power to A to dispose of the capital among 
the children of the testator as he might appoint by will, in default of appoint- 
ment, all the children take equally . 7 

In Longman v. Brown , 8 there was a bequest to executors in trust that they 
should pay unto and amongst the testator's two brothers and his sister, ox* their 

' Per Kxnde&blxy, V. C., in Lambert v. Thwaxtea, L. K., 2 Eq. 156 j see tho cases there 
cited. 

’ L. E., 2 Eq., 168. 

• Intestate and Testamontory Succession iu India, pp. 90, 91. 

4 Coleman v. Seymour, 1 Yes. Sen., 209. 

• Crone v. Odell, 1 Ball and Bea., 449 } Lambert v. Tfuoaxtes, L, E., 2 Eq , 156 ; Theobald 
on Wills, p. 836. 

• Brown v. Bxggn, 4 Yes., 708 j Bwrrouyh t. Phtllco », 5 My. and Cr., 73. 

v Orimmon v. Keraopp, 2 Keen., 663. 

9 7 Vaa.j 184. 
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children, in such shares and at such times as the trustees shall think proper, 
and, in default of appointment, the children living at the death of the testator, 
to the exclusion of those bom afterwards, were held to be entitled with their 
parents, per capita. 

In the case of a gift by implication arising from a power, the gift applies 
only to snch persons as are objects of the power, and accordingly, where the 
power is to be oxercised by will and no appointment is made, the gift takes 
effect in favour of those who are alive at the death of the donee of the power — 
or in other words only those of the class can take who could have taken under 
the appointment. Thus, where there was a gift of a residue to the wife of the 
testator for life with power to appoint the some to her children, it was held, 
that, as the gift was only through the power, so that the class took only by 
implication, only those who survived the donee of the power conld take in 
default of appointment . 1 But, if instead of an implied gift arising from a power 
there is a direct gift by deed or will, the gift will not be confined to the objects 
living at the decease of the donee of the power . 8 

Where the words of a will clearly point to a personal enjoyment by the 
objects of the power at tlio death of the tenant for life, there is good ground 
for holding that none of those who predeceased tlio tenant for life should 
share in default of appointment. 8 In White's Trusts* there was a bequest 
to trustees for A for life, and if he should die childless, upon trust to apply the 
sum for tho benefit of the testator’s childron or their issue as the trustees should 
think fit, and there was no gift in default of appointment. No appointment was 
made, and the ten&nt-for-lifo survived the donees of the power and died child- 
less, and it was held, that the period for ascertaining the class was the death of 
the ten&nt-for-life, and that the sum should accordingly be divided among 
such of the children and grandchildren as wore living at that time^ 

Where a testator gave £3,000 to liis executors upon trusts for the benefit 
of M during her life, and from, and immediately after her death, “ in trust for 
the benefit of her children to do that which they, my executors, may think most 
to their advantage,” and the executors died in the lifetime of M, it was held, 
that the children of M who were living at her death were entitled to the fond 
in equal shares. 4 

In England, in wills prior to 1838, a devise of lands to a person without 

1 Walsh v. Wallinger, 2 fi. and If,, 7$. 

* Casterton v. Sutherland, 9 Yes., 445 ; Talhner r. Wynford, 9 Jur., 1006. 

9 Per Wood, V. O., Re White's Trusts^ 1 John., 600. 

4 1 John., 666. 

* In re Phene's Trusts, L. B., 6Eq., 846 1 see Wilson v. Duguid, L. 24 Oh. 244$ 
Where the power was contained in a deed of settlement. 
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any words of limitation confers an estate for life only. 1 This teohnio&l role 
haring been found generally subversive of the actual intention of testators, it 
was enacted by s. 28 of the Wills Act, 1 Viet., c. 26, that “ where any real 
estate shall be devised to any person without any words of limitation, such 
devise shall be construed to pass the fee-simple or other the whole estate or interest 
which the testator had power to dispose of by will in such real estate, unless 
a contrary intention shall appear by the will." The Courts, however, had 
always leaned towards enlarging indefinite devises in wills prior to, or not 
subject to, that Act® and laid hold of any indication of any intention that 
more than an estate for life was meant to pass. 

Section 82 of the Indian Succession Act follows 28 of the Wills Act in 
case of bequests without words of limitation. It enacts that, “ where property 
is bequeathed to any person, lie is entitled to the whole interest of the testator 
therein, unless it appears from the will that only a restricted interest was 
intended for him/' 

Where a testator gave to his neice the house she lived in, and grass for 
a cow in Gillfield, it was held, that she took an estate in fee-simple in the 
house. 8 It was been held that s. 28 of the Wills Act only applies to estates vested 
in, or in the power of the testator, and not to estates or interests created de 
novo by the will. 4 In case of Nicholls v. Hawke** the testator devised his real 
estates to a devisee in fee, with certain annuities or annual rent-charges to two 
annuitants, and it was held, that the annuitants took the annuities for life. If 
the testator had had merely the rent-charge in foe, a devise of it, without words 
of limitation, would have passed the testator’s entire interest. 

The presumption in England is that an annuity given simply is for life only. 
“All the subsequent cases,” it was said by Wood, Y. C., “down to Kerr v. 
Middlesex Hospital ,® confirm the principle that a gift simpUciter is only an 
annuity for life.” The principle enunciated by the Vice-Chancellor Wood 
is followed in the Indian Succession Act, which directs that where, an annuity 
is created by will, the legatee is entitled to receive it for his life only, unless 
a contrary intention appears by the will, and that whether the annuity be 
directed to be paid out of the property generally or that a sum of money 
„ is bequeathed to be invested in the purchase of it. 7 In accordance with the 

1 Hawk., ISO. 

* Bolton ▼. Bolton , L, B., 6 Exoh., 146 j Picbwoll v. Spicer, L. R., 7 Exch. (Ezoh. Ch.), 106, 
and Re Harrison** Estate, L. R., 6 Chan., 408. 

* Seay v. Rawlinaon, 29 Bear., 88. 

4 Nichollt v. Hawkee, 22 L. J., Chan., 255 j (S. C.) 10 Hare, 842. 

* 22 L. I. Oh. 266 * (3. C.) 10 Hare, 842. 

9 22 L. 1. Ch. 866* 

1 Indian Huoeaanon Aot, a. 160. This section applies to Hindus, etc., under the Hindu 
Wills Ac*. 
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cases decided in England, a different principle h&B been applied by the 
Indian Succession Act to bequests of the interest or produce of a fund. 
Under s. 159 of that Act, where the interest or produce of a fund is bequeathed 
to any person, and the will affords no indication that the enjoyment of the 
bequest should be of limited duration, the principal as well as the interest 
belongs to the legatee. The devise, therefore, of the income or of the rents 
and profits of land will pass the fee. 1 Before tho Wills Act such a devise 
without woids of limitation would have passed an estate for life only. If 
the gift be to trustees in trust for others the cestui s que truslent take tho whole 
estate and interest of the testator in the subject of the gift.* 

An intention that a restricted interest is to pass undor a bequest without 
words of limitation, it has been held, is not shown merely because another 
devise in the same will contains words of limitation/* 4 In Gravenor v. Watkins,* 
a contrary intention was gathered from the will from the fact that an estate to 
one devisee could not come iuto existence unless another estate were construed 
to bo a life- estate. 6 

According to the general Hindu Law, if an estate be given to a man simply 
without express words of inheritance, or if there bo added to such a gift an im- 
perfect description of it as a gift of inheritance, it will pass tho entire estate of 
the testator, 6 but, as pointed out by Sir Rohe lit Collier, in Mahomed Shumsool v. 
Shewkram , 7 in construing the will of a Hindu, the Court may take into considera- 
tion what are known to be the ordinary notions and wishos of Hindus with 
respoct to the devolution of property, and it may be assumed that as a general 
rule, women do not tako absolute estates of inheritance, and that being so, it 
will require some indication in case of bequests to women of an intention to pass 
an absolute estate. In Koonjhehari Dhur v. Freni Ghand Dutt* it was said to be a 
well-established rule that a Hindu wife takes by the will of her husband, no more 
absolute light over the property bequeathed than she would take over such 
property if conferred upon her by gift during the lifetime of her husband, and 
that whether in respect of a gift or a will, it would be necessary for the husband 
to give her in express terms a heritable right or power of alienation. That, 
however, is in respect of immoveable property, for under a gift of moveables she 
would tako an absolute estate. The general Hindu Law has apparently been 
modified by the Hindu Wills Act, for Section 82 of the Indian Succession Act 

1 21 anno* v. Greener, L. R., 14 Eq., 456. 

a Moore v. Cleghom , 10 Bear., 423. 

* Wieden v. Wieden, 2 Sm. and Gift., 396* 

♦ L. R., 6, C. P., 500. 

1 See Brook v. Brook, 3 Sm. and Gift., 230. 

• Tagore v. Tegore, B. L. R., p. 385 { per Will*#, J, 

1 h. R., 2 1. A., 7, p. 14. See supra, pp. 18, 59, 

* L L* R.,5 Cal, 684, (S. O.J, 5 0, L R., 58L 
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has been embodied in the Hindu Wills Act. Under that section it must 
appear by the will that only a restricted interest is to pass. 

The Legislature, in some respects following the decisions of the Courts in 
England, has in sections 80, 81, 84, 86 and 87 of the Indian Succession Act laid 
down certain rules for the construction of gifts made to objects under particular 
designations descriptive of relationship or of membership of a class. It is, how- 
ever, to bo borne in mind that these sections of the Indian Succession Act have 
not been embodied in tlie Hindu Wills Act, and that they apply only to the wills 
of such persons as are governed by the former Act. 

From the extent of the words 44 relations,” 44 near relations** and other 
words descriptive of relationship, it had been found necessary by the Courts in 
England to narrow thoir signification, when applied to objects of the testator’s 
bounty, by a construction confining them in each case to the next of kin under the 
Statute of Distributions, by which in England the succession in case of intestacy 
is regulated. 1 In India, the Legislature has specially determined how bequests in 
favour of persons or classes of persons described merely in terms descriptive of 
indefinite relationship are to be construed in respect of the distribution of the 
property bequeathed. » Thus, under s. 80 of the Indian Succession Act where a 
bequest is made to the 4 heirs,* or 4 right heirs,* or 4 relations,’ or 4 nearest 
relations,’ or 4 family,’ or 4 kindred,’ or 4 nearest of kin,* or 4 next-of-kin,* 
of a particular person, without any qualifying terms, and the class so de- 
signated forms the direct and independent object of ilio bequest, the property 
bequeathed is to be distributed as if it had belonged to such porson, and he 
had died intestate in respect of it, leaving assets for the payment of his dobts 
independently of such property. The following coses are given as illustrative 
of the section : (a.) A leaves his property “ to his own nearest relations.” 
The proporty goes to those who would be entitled to it if A had died intestate, 
leaving assests^for the payment of his debts independently of such property. 
(6.) A bequeaths 10,000 rupees 44 to B for his life, aud after the death of B, 
to his own right heirs.” The legacy after B’s death belongs to those who 
would be entitled to it if it had formed part of A*s unbequeathed property, 
(c.) A leaves his property to B, but if B dies before him, to B’s next-of-kin : 
B dies before A ; the property devolves as if it had belonged to B and he had 
died intestate, leaving assets for the payment of his debts independently of such 
property, (d.) A leaves 10,000 rupees 44 to B for his life, and after his decease, 
to the heirs of C.” The legacy goes as if it had belonged to C, and he had died 
intestate, leaving assets for the payment of his debts, independently of the legacy. 

A gain in the case of bequests to representatives of a particular person, the 
Indian Succession Act provides that, where a bequest is made to the 1 representa- 
tives,’ or 4 legal representatives,* or 4 personal representatives,* or 4 executors or 
administrators 9 of a particular person, and the class so designated forms the 

4 WmI* »* W. V P**J*M. 19 Tm.. A«*4. 
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direct end independent object of the bequest, the property bequeathed shall 
be distributed os if it had belonged to such person, and he had died intestate 
in respect of it . 1 * * ’ 1 Thus, if a bequest is made to the “ legal representatives of 
A,” and A has died intestate and insolvent, B, his administrator, is entitled 
to receive the legacy, and must apply it in the first place to the discharge of 
such part of A*s debts as may remain unpaid, and if there be any surplus, 
B must pay it to those persons who at A’s death would have been entitled 
to receive any property of A ’a which might remain after payment of his debts, 
or to the representatives of such persons.* 

The terms of tlieRO sections of the Indian Act, however, are not exhaust- 
ive, and the following cases decided by the English Courts may be usefully 
referred to, as guides of construction in cases not provided for by the sections. 

In Gower v. Mainwaring , s the words 4 friends and relations ’ were held by Lord 
Hardwicks, to mean ‘ relations,’ the word 4 * friends ’ being taken as synonymous 
with relations ; and in In re Caplin's Will* the words * friends or relations ' re- 
ceived the same construction. 

A doviso to the tostator’s 1 nearest relation ’ (in the singular) was held to 
be to the nearest relation at the time, or where there were more persona than 
one in the same degi*oe, to all such persons in equal shares , 6 the word 4 * relation 9 
in the singular number being treated as a nomen rollectivum in the same sense as 
‘ kindred .’ 6 In the case of Pyot v. Pyot the bequest was to “ the nearest relation 
of the name of P.,” and it was held there, that the name P. stood merely for the 
stack, and that a woman otherwise entitled did not lose her right by a change of 
name on marriage . 7 

A gift to be divided among persons related to the testator is the same as a 
gift to relations * And a gift to deserving or poor relations will, in general, 
receive the same construction as a gift to relations . 9 

1 Relations by blood or marriage * was held to include those who are mar- 
ried to porsons entitled under the Statute of Distributions , 10 but relations by 
marriage are not included in a bequest to relations generally . 11 

1 S. 81. This section is not applicable to Hindus, etc. 

* lb id, illustration. 

* 2 Ves. Sr., 87. 

4 2 Dr. and Sm., 627 $ (9. 0.) 84 L. J., Oban., 675. 

* Marsh v. Marsh, 1 Bro. G. 0., 298. 

* Pyot v. Pyot, X Ves. Sr., 386, per Lord Hardwick*. 

1 l Ves. a. 2, 885, see Leigh y, Leigh, 16 Ves., 92. 

* Raynor y. Mowbray, 8 Bro. C. C., 284. 

* Widtnore y. Woodroffe, Amb., 686 * 

,0 Devisme v. Hellish, 6 Ves., 629. 

** Davies y. Baity, X Ves., Sr., 84 5 Harvey r. Harvey , 6 Bury., 184 * see J frogky v. PMZWjw, 
80 Bear,, 168 f affirmed, 7 Jur. (N. 8 .), 349 ; Hibberi y. Hibbert, L. R., 15 Bq., 872. 
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In England, the word * family * was construed, in Cmwys v. dolman , l to bo 
equivalent to kindred or relations ; also in White v. Briggs ,* and Grant v. Lynam* 
In subsequent cases, however, it has been held, that the primary meaning of the 
word 4 family ’ is 4 children,’ and that there must be some circumstances arising 
either in the will itself, or the situation of the parties, to prevent that construc- 
tion. 4 These later cases, however, would not apply in the Indian Courts, inas- 
much as s. 80 of the Indian Statute expressly treats ‘ family ’ as equivalent to 
1 relations.’ 

A testamentary gift by a married man to his 4 family,' it was held by the 
Court of Chancery, should be road as a gift to his children, to the exclusion 
of his wife. 6 

A gift to 4 next-of-kin ’ or 4 nearest of kin ’ under the Indian Succession Act 
is the same as a gift to relations. It is otherwise in England, where a gift or 
limitation to next-of-kin simpUciter , is construed to mean tho nearest of kin or 
nearest blood-relations of tho testator, irrespective of tho Statute of Distri- 
butions. 6 Husband and wife are not of kin to each other, but under any of 
the limitations provided for by section 80 of the Indian Succession Act they 
wotild be entitled to take. In England, 4 relation ’ does not include 4 wife.’ 7 

It is to be observed that the bequests referred to in section 80 of tho Indian 
Succession Act are only to have the effect provided for where there are no quali- 
fying terms. The limitations are in themselves vague and flexible, and may be 
narrowed or enlarged by the context : thus, 4 family ’ may in somo instances 
mean 4 children,’ 8 or 4 heirs,’ 9 or relations by marriage. 10 Prirnd facie 44 the mean- 
ing of 44 next-of-kin ” is next-of-kin at the death of the person whoso next-of-kin is 
spoken of,” 11 and this construction will prevail, although, following a life-estate, 
there is a gift to a class, and if none, then to the persons who would then be 
entitled to administer. 18 But it is otherwise when the context requires that 
the word 4 they* should be referred to the death of tenants-for-lifo. 16 

I 9 Ves , 819. 

• 2 Ph., 583. 

" 4 Boss., 292. 

4 In re Terry 1 s Will, 19 Bear. 080 { see the remarks of James, V. C., in Snow y. Teed , 
L. It., 9 Eq., 624 ; Burt r. Holly ar , L. R., 14 Eq., 160. 

4 In re Hutchinson, L. R., 8 Chan. Div., 540. 

• Elmoley v. Young, 2 M. and K., 780 ; Withy v. M angles, 10 C. and F., 216 ; Halton y. 
Foster, L. B., 8 Chan., 605. 

v Greeny. Howard, 1 Bro. 0. C., 31. 

• Barnes y. Patch, 8 Ves., 604. 

• Wright v. Atkyne, 17 Ves,, 255. 

*• MacLeroth y. Bacon, 6 Ve«L, 169. 

II Psr Lord Orahwobth, Qvindry y. Penniger, 1D.M, and G., 506. 

“ 0«*lev, Cable, 16 Baay., 507 i BuUocJc y. Downes, 9 H. of L Ca., 1. 

11 Wharton y. Barker, 4 K. and J. f 488. 

W , , 
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In England, under a power to appoint to such of the 4 family ’ or 4 relations 9 
of a poi son as he shall think fit, tho appointee is not restricted to the next-of- 
kin under the Statute of Distributions. But, if the power is not exercised, 
they alone will take. 1 So a power to appoint to 4 the family or next-of-kin 9 is 
not restricted to the nearest of kin or statutory next-of-kin.* The same con- 
struction with reference to the rules of distribution in case of intestacy, it is sub- 
mitted, would apply under this Act in case of similar powers, when no appoint- 
ment is made. The bequest will be given per capita and not per stirpes? The 
ease of Pope v. Witcombe* is, as reported, contra , but no such point was 
decided. 6 The rule as to distribution in case of intestacy, in tho construction of 
bequests of the nature described in section 80 of the Indian Succession Act has 
been made use of, not for the purpose of regulating the distribution, but for the 
purpose of ascertaining tho objects. 

In the case of boquoBts to the 44 representatives 99 or the 44 executors” or 44 ad- 
ministrators” of a particular person, it is clear that, under s. 81 of the Indian 
Succession Act, they do not take the gift beneficially, but hold it as part of 
the estate which they represent , 6 and the Bame rule obtains in England . 7 A 
gift, however, to “ persons hereinafter appointed executors ” in equal shares 
is a gift to then, as individuals and beneficially . 8 

An ultimate limitation to the next personal representative was held to 
mean the nearest of kin. 9 

» Harding v. Glyn, 1 Atk., 469 ; 6 Ves., 601 ; Re Caplin' t Will , 2 Dr. and Sm., 527 j (S. 0.) 
84 J'- J., Chau., 578. 

• 8 new t. Teed, I., fi., 9 Eq., 622. 

• Indian Succession Aot, s. 80 ; Attorney -General r. Doyley , 7 Ves., 58n ; Harding y, Qlyn t 
1 Atk., 4450. 

4 3 Mer., 689. 

4 Sngffon on Powers, 660. 

• See illustration to tho soction. 

1 lie Henderson } 28 Beav., 656 ; Stocks v. Dodsley, 1 Ke., 325 j Long v. Watkinson , 17 
Bear., 471. 

1 He Honshnw, 10 Jnr., N, S., 837 ; see Harrison v. Harrison , t6., 611 j where exeoutors 
were held to tnko beneficially, there being no disposition of the residae. 

9 Stockdale v. Nicholson, L. K., 4 Eq., 359 j compare Re GrylVs Trust , L. B., 6 Eq., 689 , 
where tho term “ personal representatives " was held to mean statutory next of kin. 
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LECTURE VII. 

INDIAN SUCCESSION ACT— CONSTRUCTION OF WILLS, —(continued). 

Alternative bequests— Bequests to 11 children ” 11 issue,” oto.— Relationship imports legitima- 
cy— Presumption of legitimacy — Beqneats to fntnre illegitimate childron— Reputation of 
legitimacy — Construction of 11 children,” “ grandchildren,” “nephews,” “ ooukuir ” etc.— 
Rules as to half-blood— Cumulative bequests— R institutional boqnosts— Rule against double 
bequests— Residuary bequests — Lapse in case of contingent bequests— Survivorship— Pre- 
vention of lapse in case of bequosts to children, etc. — Lapse where lapsed share goes undis- 
posed of — Gifts to class under general description — Survivorship in case of gifts to described 
class — Bequests to a person by particular description not in existence at testator’s deal h —Be- 
quest to a porson not in existence at testator’s death subject to prior bequest— Rnle against 
perpetuities in India — in England— Principle in deciding questions of remoteness— Bequests 
to idols under Hindu Law — Beqnost to class in rospect to some of whom it is inoperative— 
Leake v. Robinson — Rules as to remoteness in England — Effect of gifts over before lime 
of vesting — Gifts vested subject to being divested — Bequests to take effort, in failure of 
prior bequests— Effect of directions as to accumulntion — Accumulations under Hindu 

Law — Bequests to religious and charitable uses — Doctrine of cy Superstitious uses. 

• 

Ih England, under a gift to a person or class of persons, or to another 
person or class of persons, 4 or ’ was formerly read 4 and , ’ the legatees taking 
equally. 1 The principle, however, of those cases has not been followed, and 
now, in such cases, 4 or 1 is considered in general as substitutional, as, in n gift 
to A or his issue or children, A will be entitled, if living at the death of the 
testator or period of distribution ; if not, liiH issue or childron will bo entitled.® 
So, under a gift to the children or grandchildren of A, if all tho children of A 
are living, they alone will be entitled. 8 In case of the original gift being to a 
class living at the testator’s death, with a substitutional gift confined to the 
children of tHb persons comprised in the class, the substitution will have 
no effect in regard to those who never became members of tho class. 4 Again, 
where the gift is to a class or their issue, and the gift is clearly substitutional, 
the issue of members of the class who were dead at the date of the will, will 
not take. 6 

Section 83 of the Indian Succession Act, which deals with alternative or sub- 
stitutional bequests, appears to contemplate a gift being made in tho first instance 
to a person and not to a class of persons. It may be that tho draftsman s in ten* 

1 Eecard v. Brooke, 2 Cox., 213 ; Horridge v. Fergueson, Jac., 683. 

1 Montague v. Nucella, 1 Russ., 166 ; Qitting* v. MacVermot , 2 M. and K., 69 ; Whitcher ?. 
Ptuley , 9 Bear., 477 \ Blundell v. Chapman, 10 Jur., N. 8., 332. 

* Margiteon v. Hall, 10 Jur., N. 8., 89. 

4 Bhergold v. Rom, 13 Ves., 370 1 Smith v. Farr , 3 Y, md C., ttxoh., 828. 

4 Congreve v. Palmer, 10 Be*?*, 436. 
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tion was to asaimilato the English law. The illustrations of which there are seven, 
do not give a single example of a gift in the first instance to a class. The 
section itself is as follows : “ Where property is bequeathed to a person (not or 
class of persons) with a bequest in the alternative to another person, if a contrary 
intention does not appear by the will, the legatee first named shall be entitled 
to the legacy, if he be alive at the time when it takes effect : but if he be then 
dead, tho person or class of persons (sic.) named in the second branch of the 
alternative shall take the legacy.'* 1 Thus, if a bequest is made to A or to B, if 
A survives, B takes nothing, 8 but if A is dead at the date of the will, 8 or dies 
after the date of tho will and before the testator, 4 the legacy goes to B. So, if 
tho bequest is to A or his heirs, or to A or his noarest-of-kin, A takes the property 
absolutely, if he survives the testator, 6 but if he dies in the lifetime of the testa- 
tor, the bequest to his heirs or his nearest-of-kin, takes effect. Again, where the 
bequoBt is to A for life, and after his death to B or his heirs, if A and B survive 
the testator and A survive B, 6 or if B dies in the testator's lifetime but A survives 
the testator, 7 upon A’s death the boquest to the heirs of B takes effect. If, how- 
ever, it appears from the will that the original and substituted legatees are to take 
co-ordinately, 4 or ' will be read 4 and ' as where the gift was to such of the 
testator's daughters or daughters' children as should be living at her son’s death 
14 without considering any superiority or eldership whatever." 8 Similarly, where 
such appeared from the will to be the intention of the testator, a gift to children 
living at the period of distribution or their legal representatives was construed a 

gift to children then living and the issue of those then dead. 9 

• 

By the English law, the general rule is that where personal property is 
given in terms that would cany tho fee-simple in land, the gift is absolute. 10 
Thus, a bequest to 4 A and his legal representatives,' 11 to 4 A and his heirs or 

1 Indian Succession Act, b. S3. The section applies not to Hindus, etc.,*under the Hindu 
Wills Act. 

• Ibid, illustration, (a). 

# Illustration (6), see Montague v. Nucella, 1 Hubs., 105 ; Atwood v. Al r ord t L, R., 2 Eq., 
479. 

♦ Ibid. 

I Ibid, illustrations, (d) and (e). 

* Ibid , illustration, (/}. See Ovrdlsstone v. Doe , 2 Sim., 225 ; Porter's Trust , 4 K. and J., 
196 t Babergham v. Ridekalgh, L. R., 9 Eq., 395. 

f Ibid. Illustration, (g ), 8mith v. Smith , 8 Sim., 353 j Me Hotchkiss's Trusts, L, R., 8 Eq., 
648 | Babergham v. Ridehalgh , L. R., 9 Eq., 395. 

0 Richardson v. Sprang , 1 P. Wins., 489. 

0 King v. Cleveland, 4 DeO. and J., 477 ; Re Philp's Will, L. B., 7 Eq., 151 j Burt r. Beb 
Iyer, L. R., 14 Bq., 160 \ see Wingfield v, Wingfield, L, R., 9 Chan. Div., 658. 

*• Appleton ▼. Rowley, L. R., 8 Eq., 189. 

II Taylor ▼. Beverley, 1 Coll., 108. 
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representatives / 1 * * gives the absolute interest, the additional words being merely 
words of limitation, and not of purchase. So a bequest to A and the heirs of 
of his body will pass an absolute estate.* Again, if there bo a gift to A for life, 
and then to his executors, or administrators, or to his personal representative , 8 
or to A for life, and after his decease to the heirs male of his body, A takes an 
absolute estate . 4 * 

By English law, however, where there is a bequest to * A and his children 
simpliciter , and there are no children living at tho date of the will, but there 
are at the testator’s death, A and such children will take jointly . 6 If there are 
no children then living, A takes absolutely, though he may afterwards have 
children . 8 But it seems, that a slight variation is sufficient to change the con- 
struction and give a life-estate to the parent with remainder to his children , 7 
whether born in the testator’s lifetime or after his decease . 8 In England, where 
real estate is devised to a man and his children, he having Done at the time, the 
word ‘ children ’ is taken as a word of limitation. But if the parent has children 
at the time of, the devise, then, primd facie, ho and his children take jointly. 

The rule under the Indian Succession Act is as follows : “ Where property 
is bequeathed to a person, and words are added which describe a class of person, 
but Vlo not denote thorn as direct objects of a distinct and independent gift, such 
person is entitled to the whole interest of the testator therein, unless a contrary 
intention appears by the will .” 9 

A bequest to A and his brothers is a bequest to a class, of whom A is him- 
self one, and is not within the meaning of the rule, and A and his brothers will 
be entitled to the legacy* The following bequests : “to A and his children,” 
“to A and his children by his present wife 99 u to A and the heirs of his body,” 
“ to A and his issue,” “ to A and his descendants,” and similar bequests pass 
to A in each case, the whole interest which tho testator had in the subject of the 
legacy . 19 Bit where the bequest is to A for life and after his death to his issue, 
the issue of A are the direct objects of a distinct and independent gift and all 

1 Appleton v. Rowley, L. B., 6 Eq., 1S9 j Lugar v. Harman , 1 Cox, 260, 

a Seals v. Seale, 1 P. W., 290. 

• Avem v. Lloyd, L. B„ 5 Eq., 388 j Alger v. Parrot, L. E., 8 Eq., 828. 

4 Button v. Twining 8 Mer., 179, 

• Buff or v. Bradford, 2 Atk., 220 ; De Witte v. De Witte, 11 Siio., 41 ; Mason v. Chirks, 
17 Beav., 126 * Wild* a case, 6 Bep., 16b., 17b j Campbell v. Bouskell , 27 Bear., 826 ; Byng v. 
Byng, 10 H. L. Ca., 171. 

• Scott v. Scott, 16 Sim., 47 j Wild* a ca as, supra. 

f Ward v. Q ray, 26 Beav., 486. 

8 Vaughan v. JTorfc. of Headford, 10 Sim., 639, 642 j Jeffrey v. De Vitre, 24 Bear., 296. 

• Indian Succession Act, ■. 84. See the illustration*. This section does not apply to 
Hindus etc. 

» Ibid., illustration, (a). 
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persons who at A’s death answer the description will take the property in 
equal shares. 

In England, it has long been an established rule that a gift to children, sons, 
daughters or issue imports, primd facie , legitimate children or issue , 1 and this 
rule it was said will not yield to more conjecture or to anything short of the 
clearest evidence of an opposite intention, which intention* may be shewn in 
the will, cither by express designation or by necessary implication . 8 So in 
India under the Indian Succession Act in the absence of any intimation 
to the contrary, in the will, the term 4 child,’ 4 son,’ or ‘daughter,’ or any 
word which expresses relationship, is to bo understood as denoting only a legi- 
timate relative, or where there is no such legitimate relative, a person who has 
acquired, at the date of the will, the reputation of being such relative . 4 

It is to he observed that in case of illegitimate children, the reputation of 
being the children of a particular porson must, under section 87 of the Indian 
Succession Act have been acquired at the date of the will . Accordingly, the 
cases in Euglaud of bequests to future illegitimate children born between the 
date of the will and the testator’s death, being held good as to children who 
have acquired the reputation of being the children in question, do not apply . 6 
According to illustration (g.) to s. 87 of the Indian Succession Act, a bequest 

4 2 Jarm., 217. 

■ Hill v. Crook, G II. L,, 276; per LoiwChklmsford. 

■ Ibid. 

4 Indian Succession Act, s. 87. — This section does not apply to Hindns etc. Tho latter 
part of the Bootion ia not quite clear, as the last words 1 such relative ’ would, on a strict 
grammatical construction, appear to mean ‘such legitimate relative.’ If this be the proper 
construction, it would follow that where there were no legitimate relatives of tho description 
in tho will, the illegitimate 4 child,’ 1 son,’ daughter,’ Ac., must, in order to take under the will, 
have acquired the reputation of being the legitimate 4 child,’ 4 son,’ or * duughtert&o., at the date 
of tho will. That such wus the oonstraction intended by the Legislature seems to be indicated 
by the margiuul noto to the section, that 14 words expressing relationship denote only legitimate 
relatives, or failing such, relatives reputed legitimate.” This construction, however, is not borne 
out by the illustrations to the section, which follow the rule of English law, that where there 
fere no legitimate relatives, tho persons, who being illegitimate have acquired at the date of the 
will the reputatiou, not necessarily of legitimacy, but of being the 4 child,’ 4 son,’ or 4 daughter,’ 
Ac. (as the case may be) of the particular person, will take under the desoriptiou of 4 child,* 
* son, or 4 daughter, Ac., ; see illustrations (d), (c), and (/), where the illegitimate children of 
B are declared to take under the description of 4 children of B, f where they are reputed to be 
the children (not legitimate children) of B ,— Wilkineon v. Mam , 1 V. and B., p. 452 ; Earle v. 
Wilson, 17 Ves., 528. 

4 See Occlsston v. Fullalove, L. B., 9 Chan., 147 ; In re Goodwin'* Trust * , L. R., 17 Ed., 
$45 ; In re Bolton L. R., 31 Oh. D, 542 ; In re Hattie's Trusts L. R., 85 Ch. D., 728 j see also 
the judgment of Loan Silborne and the dicta of Lords Chelmsford and Colonsay in fifty 
v. Creek, L. R., 6 H. of L., 278. 
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in favour of the child to be bom of a woman, who never becomes the wife of 
the testator is void, for in such a case the child to bo born oould not, of course, at 
the date of the will have acquired the reputation of being the child of the 
testator. 

In Occleston v. Fullalove 1 the testator had gone through a ceremony of 
marriage with M. L. his deceased wife’s sister, who had two daughters, 0. and 
E. by him, and who was enciente with a third at the date of the will. By his 
will he gave a moiety of his property to trustees in trust for M. L., for life, and 
after her death for his reputed children C. and E. and all other children which 
he might have or be reputed to havo by M. L., then born or thereafter to bo 
bora. The third child was born before the death of the testator and was ac- 
knowledged by him to be his child. It was hold, although Lord Selborne dissen- 
ted, that the after-born child was ontitled to share with her sisterB under the 
will. “ 1 am of opinion” said James, L. J. “ on the whole coso that the teKtatorH , 
intention is clear; that there is no principle of public policy to prevent that inten- 
tion being effected and that there is no authority to prevent my giving a decision 
in accordance with what I feel to be the truth, the honesty, the moralty, the jus- 
tice of the case in favour of the appellant’s (the third daughter’s) right to 
share with her sisters in the bequest.” In In re Hastius Trusts g whore the tes- 
tators gave a fund in trust for my four natural children by M. E. M., viz., 
J., C., E., and J. H. and all and every other children and child which may 
be bora of the said M. E. M. previous to, and of which she may be pregnant at, 
the time of my death, share and share alike, it was held that npon the con- 
struction of the will the word children must be taken to includo illegitimate 
children, that tho bequest was not void for uncertainty and that boing a gift by 
will to illegitimate children of the testator to be in esse beforo tho death of the 
testator it was a good gift within the rule laid down in Occleston v. Fullalove, and 
that the children who came into esse after the date of the will and before the 
death of the testator were entitled to share in tho gift. 

In England, prior to the decision of Occleston v. Fullalove , 8 it was held, that 
a gift to prospective illegitimate children was void as being against public policy, 4 
and apparently that case loaves untouched the rule that there cannot be a valid 
gift to future illegitimate children described only by reference to paternity. 5 In 
India, where there is a bequest to the children of B, who had illegitimate children, 
but never had up to the date of the will any legitimate children, but who after 
that date and before the death of the testator had other illegitimate children born, 

* L. R., 9 Oh. 147. 

• L. R., 85 Ch. D., 728. 

4 L. R.,9 Chan., 147. 

♦ Medworth r. Pope, 27 Boa v., 71 ; Pratt w. Matthew, 22 Boat., 828. 

1 See In re Bolton, L. R., 81 Oh. D., 542, p. 552. 
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who acquired the reputation of being B’s children, only the children bom at the 
date of will are objects of the bequest . 1 A child en ventre sa m&re may acquire 
the reputation of being the child of a particular person by a woman to whom 
the reputed father is not married and such a child may take , 8 but although a 
bequest, without reference to the parent, to the child of which a certain woman 
is enciente is good, it would seem that a gift to a child of which a woman is 
enciente by a particular person is void for uncertainty, e. g., a bequest to such child 
as A (not the wifo of the testator) may happen to be enciente by me.* 

Extrinsic evidence can bo received, in case of bequests to the children of a 
particular person, where there are no legitimate children, for the purpose of 
showing that certain persons had acquired the reputation of being the children 
of the person named in tlio will* and that the testator had knowledge of the 
fact of ihe reputation . 6 If illegitimate childron are identified by name,® or other 
sufficient description, they will be entitled to take . 7 Thus, where there is a be- 
quest to the children of A now living, and A has only illegitimate children , 8 or to 
the children of a deceased person who had only illegitimate children,® or to the 
children (pi.) of a deceased person who had but one legitimate child and an ille- 
gitimate child , 10 the illegitimate children will take under the will. In Savage v. 
Moberston 11 the gift was to the testator’s sister, by her maiden name, and her 
children, who were illegitimate, and the children were held to be entitled. In WiU 
kinson v. Adam}* the testator, who was a married man, but had illegitimate chil- 
dren by A, after making specific devises to his wife, and also to A, devised 
tho whole of his estate in trust for the children he might have by the said A, 
and the illegitimate children at the date of the will were held to be entitled . 18 

The intention to include illegitimate children need not be expressed in lan- 
guage which is necessarily susceptible of only one interpretation, but it is suffi- 
cient if it is indicated in a way that excludes the probability of an opposite in- 

* Indian Succession Act, s. 87, illustration (e). 

* Ibid , illustration (b). 

• Earle v. Wilson, 17 Vos., 628. 

♦ Wilkinson v. Adam , 1 V. and B., 422 ; Sumine ▼. Kennerley , ib 469. 

* He Herbert's Trust , 1 John and H., 121 $ Tytler v. Valrympk, 2 Mer., 419. 

9 See Clifton ▼. Ooodbun , L. R., 6 Eq., 278 ; Meredith v. Farr, 2 Y. and C., 626. 

I Metham v. Z>. of Devon, 1 P. Wins , 629. 

• Deusr ▼. Attainder, 2 Hare, 262 j per Wig&am, V. 0. 

9 Tytler v. Dalrymple, 2 Her., 419 ; Edmunds ▼. Feesey, 29 Bear., 223 ; Indian SnooesaSon 
Act, s. 87, Illustration (d). 

19 GUI v. Shelley , 2 Russ, and My., 836 ; Leigh r. Byron, 1 Szn. and Gift, 486. 

II L. R., 7 Eq., 176 * see Loiter ▼. Hordern, L. B., 1 Chan. Div., 664. 

»• 1 Y. and B., 422. 

19 See also Lepine y. Bean., L. R., 10 Eq*, 160. Intestate and Testamentary Succession in 
India, p. 106. 
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tention having existed in the mind of the testator.* In Hill v. Crook the toRta* 
tor’s daughter had gone through the marriage ceremony with A, her deceased 
sister’s husband, and the gift was to my “daughter B, the wife of A,” and then 
for “the children of my said daughter B.” B had children before the date of 
the will, and they were held to bo entitled under the description in the will. 
There, there could be no possibility of A and B having legitimate children between 
them, as the marriage whs invalid. The same rule, apparently, would not apply 
if A and B, thongh unmarried at the date of the will, might liavo married and 
had legitimate children * Again, illegitimate children will take with legitimate 
under a bequest to the children legitimate or illegitimate of A ; the latter class, 
however, being confined to those bom at the date of the will. 8 If it is onco 
ascertained that illegitimate children are to tako with legitimate children, a 
reference to the 4 said children * will comprise both classes. 4 Thus, also, a 
natural daughter, included by description in a prior class of daughters, was 
held entitled to take with legitimate daughters under a subsequent general 
gift to 4 my daughters.’ 6 

A bequest by an unmarried man or woman to his or her children can only 
take ‘effect (if at all) in favour of illegitimate children, since, under s. J>6 of the 
Indian Succession Act, 6 a will not made in exercise of a power of appointment 
is revoked by the testator’s maiviago. This case is analogous to the cases where 
there is no possibility of legitimate children to satisfy the terms of bequest. 7 

Where the testator had three illegitimate children and one legitimate child, 
a bequest to all and every, his child and children, at his death, was held not to 
include the illegitimate children, though there was n direction to pay each child 
one-fourth part of the incomo of his property. 8 So, in Darin v. Borin, 9 the 
testator, who had two illegitimate children by a certain woman, married her, 
and the day after his marriage made a will, in which, after leaving her his real 
and personal property for life, he said, — 44 1 leave her at liberty to direct the 
disposal of the property amongst our children by will at her death in such 
manner as she shall think fit, and should she raako no will I desire that the 
property shall be divided equally among children by her” Hu had no child born 

1 Per Loan Chelmsford, in Hill v. Crook , L. R., 6 H. of L., 277. 

• See In re AyW Trust, L. XL, 1 Ohau. Div., 282. 

• Barnett v. Tugwell, 31 Bear., 232-, 8 Jur., N. S., 787. See In re Hazeldtne, h. R„ 81 
Oh. 1)., fill. Intestate and Testamentary Succession in India, p. 106. 

4 Owen ▼. Bryant, 2 DeG. M. and G., 697 ; see, however, Bagley v. Mallard, 1 R. and H., 581, 

• Wurte ▼. Cubbit, 10 Beav., 421 ; Tagwell v. Scott, 24 Bear., 141. 

• See b. 18 of the Wills Aot, 1 Viet., c. 20. It is otherwise in ease of persons to whom the 

Hindu Wills Aot is applicable. 

• See Pratt v. Matthew, 82 Bear*, 328. 

• Cartwright r. Tawdry* 6 Ves., 630 1 B* Well** L R., 6 Eq., 699. 

’ L.B.,7H.of L.,668. 

X 
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after the date of the will, but he lived for some time after making it, and always 
treated the two illegitimate children as his own children. The Court held, that 
subject to the life-interest of the wife, the real and personal property of the 
testator was undisposed of, on the ground that there was nothing on the face 
of the will to show that illegitimate children were intended to take. The testator 
might have had legitimate children. 1 So, where there is a bequest to the children 
of a person who has illegitimate children at the time of the will, the fact that 
that person is not likely from old age or any oilier cause to have other children, is 
of coutro not sufficient to entitle the illegitimate children to take under a bequest 
to their mother and her children* 

In the case of Barlow v. Or dr? in which the Court had to consider the 
meaning of the word 1 children * in the will of a Col. Skinner, whoso origin was 
unknown, and who died in 1841, leuviug illegitimate children whom he had so 
recognized, the Privy Council held that English law did not apply to him, and 
that from the text and surrounding circumstances the word * children * might be 
interpreted as referring to illegitimate children. The ease of Barlow v. Orde was 
a case to which the Succession Act did not apply, and the will was construed 
according to the principles of justice, equity and good conscience. 4 

If the testator having enumerated his children and named one of them who 
is illegitimate leaves a legacy to his “ said children,” there is a sufficient indica- 
tion in the will of an intention that the illegitimate child should take with the 
legitimate children. 6 But, oven where the bequest is to ‘ all the children of A,’ 
and there are both legitimate and illegitimate children, the latter are excluded, 
and no extrinsic evidence is admissible to show the intention of the testator ? In 
Laker v. Hordern? the testator gave all his property to his daughters, and there 
were illegitimate, but no legitimate, daughters, and Bacon, V. C. held, that the 
illegitimate daughters took under the bequest ; but the case was dissented from 
by Malm ns, V. C., in EUis v. Houston? on the ground, following Darin y. Borin ? 

• Intestate and Testamentary Succession in India, p. 107. 

• Paul v. Children , L. R., 12 Eq., 16; In re OverhilVs Trust, 1 8m. and Giff., 862, per 
Stuart, V. C. 

• 6 B. L. R., (P. C.), 1. 

4 Intestate and Testamentary Succession in India, p. 105. As to cases in which Courts 
are to be guided, in construing .wills, by the mlos of justice, equity and good oonscienoe, see 
Broughton v. Pogose, 12 B. L. R. (F. B.) 74 ; Abraham v. Abraham , 9 M. 1. A. 195: Qreenway 
v. Hogg, Bourke’s Rep. Pt. VII, p. 183, Reg. HI of 1793, s. 21 ; Reg. II of 1802 (Mad.) s. 17, 

• Indian Succession Act, s. 87, illustration (c). 

9 Bllis v. Houston, L. R., 10 Chan. Dir., 236 ; Cartwright v. Vawdry , 6 Vea., 680. 

• L. R-, 1 Chan. Dir., 644. 

• L. R., 10 Oh. D., 286. 

• L. R., 7 H, L., 568. 
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that as tho testator was married, there was a possibility of his having legitimate 
daughters, who would take . 1 

Where a testator made a special and distinct provision for J. M., the illegiti- 
mate child of his daughter A. J., the Court of Appeal held, that this was incon- 
sistent with an intention to include J. M. in a subsequent general gift to A. J.*s 
children.* In In re II uniphrietP the testatrix bequeathed to “ A, the eldest daugh- 
ter of my deceased daughter, S, my gold wateli ” and she bequeathed other pro- 
perty “ in trust for such of the children of my deceased daughter R, who shall 
attain twenty-0110, absolutely share and share alike, the shares of such of them as 
shall be daughters to be for their sole and separate use.” S had two legitimate 
children and she had also one illegitimate dan gh ter who was the person spoken 
of as “A, the eldest daughter” of S. The Court held that there was sufficient 
indication of an intention that A should be included in the description of “the 
children of 8 .” 

Section 86 of tlic Indian Succession Act lays down the following apparently 
iiurd-and-fast rules of construction. Tlic word ‘ children * in a wjII applies only 
to lineal descendants in the first degree ; tlu* word ‘ grandchildren ’ applies only 
to lineal descendants in the second degree of t lie person w hose ‘children’ or ‘grand- 
children ’ are spoken of ; 4 the words * nephews ’ and ‘ ncices ’ apply only to the 
children of brothers or sisters ; the words ‘cousins’ or ‘ first cousins,’ or Vousins- 
german ’ apply only to children of brothers or of sisters of the father or mother 
of the person whose ‘ cousins,’ or ‘ first cousins,' or 4 eousins-german ’ are spoken 
of; the words ‘first cousin* once removed* apply only to children of eousins- 
german, or to eousins-german of a parent of tlic* person whoso * first cousins once 
removed ’ are spoken of ; the words ‘second cousins’ apply only to grand children 
of brothers or of Histors of the grandfather or grandmother of tho persou whose 
‘second cousin*’ are spoken of ; the words ‘issue’ and ‘descendants* apply to all 
lineal descendants whatever of the person whose ‘ issue ’ or ‘ descendants ’ are 
spoken of.® Words oxprossive of collateral relationship apply alike to relatives 
of full and of half-blood. All words expressive of relationship apply to a child 
in the womb who is afterwards born alive. 6 

These rules in tho main are in accordance with the rules of construction op- 
plied by the Court in England in respect of tho same terms. The corresponding 
rules in England, however, seem more elastic, and have in some cases been modi- 

1 Intestate and Testamentary Succession in India, p. 105. 

■ Megnon v. Eindle , L. R., 15 Chan. Div., See Bayley v. Mvllard, 1 Russ, aud My., 581— 

; Wilkinson v. Adam, 1 V. and B., 422-468 ; in re Uumphrm, L. B., 24 Oh. D.,601. 

• L. R. t 84 Oh. 1)., 681. 

4 Oxford , {Earl of) Churchill , 3 V. ami B., 50. 

• Leigh v. Norhury, 18 Ves., 840. 

• Section 80 of the Indian Succession Act doe# not *pply to Hindu*. 
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fled according to circumstances indicating an extended or restricted meaning as 
the ease may be. For instance, though in England, nephews and neices mean 
primd facie the children of brothers and sisters including those of the half-blood , 1 
yet, if the testator at the date of his will and death had no nephews and neioes 
of his own, nephews and neices of his wife will take, even though the testator 
had brothers and wist el’s living at the date of his will . 8 In Beeves v. Brymer* 
there is a dictum of Loud Alvanley that children may mean grandchildren, 
where there can be no other construction, and in Crooke v. Brookeing* the 
Lords Commissioners, while they held that grandchildren could not take 
under a gift to children, went to say that if there were no child, grandchildren 
might have taken. In Berry. y. Berry 6 there was a gift to the children of the 
testator’s deceased brother, and in another clause of the will there was a gift 
to the issue of the same brother, The brother had only one son, who died 
in the testator’s lifetime leaving fonr children. Following the dicta referred to, 
and apparently rolying upon the grandchildren, as issue of the brother, being 
objects of the testator’s bounty, it was held that the grandchildren took the gift 
to the children of the brother . 6 In a very recent case, in which these cases 
just- quoted were considered, under a gift to children, where /there were no children 
living at the date of the will, grandchildren were allowed to take . 7 The principle 
upon which the English Courts act appears to be this — that if tho testator gives 
a legacy to the children of a deceased person mentioning that person to be dead, 
and at the date of the will there were no children of that person, but their 
grandchildren, then the Court, on the principle ut res viagis vale at, holds that the 
gift takes effect in favour of tho grandchildren.* 

In England, the word “issue” has been restricted to mean children and not 
other lineal descendants where it appeared that tho testator intended so to use it, 
as where the word was coupled with tho word parent, • but the words “ issue 
lawfully begotten ” will not limit a bequest to the children . 10 Tflose who take 
under a bequest to issue or descendants of a particular person take per capita}*’ 

1 Grieves v. Hawley, 10 Haro, 68. 

* Sheralt v. Mounted, L. R., 8 Ch., 928 ; Hogg ▼. Coo*, 32 Beav., 641. Bee In re Taylor, 
L. 11., 84 Ch. D., 225 ; see supra , pp. 144, 149. 

0 4 Ves., 698. 

0 2 Vera., p. 106 j Bossy v. Dillon, Amb., 608 j Wytte v. Blackman, 1 Vea, 198. 

* 3 Giff., 134. 

4 See Fenn v. Death, 23 Bear., 78. 

1 In re 8mith , L. R., 85 Ch. £)., 559. 

' * Ibid, per Kay, J. j see Badcliffe ▼. Buckley, 10 Ves., 195, 

* Sibley r. Perry, 7 Vo.., 632 , Marlin t. Bolgate, L. B., X H. L., 176 j ton, man y. Pearse, 
It., 7 Ch., 876 1 2 Jarm., 106. 

" Ivans y. Jones, 3 Coll., 616. 

“ Crossly y. Clare, Amb., 807 , Sutler y. Stratton, 3 Bn. 0. 0., 887. 
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A gift to offspring has been held to be a gift to children to the exclusion of 
grandchildren . 1 * * In In re Blower's Trust } Stuart, V. C., allowed great-nephews 
and neioes to be included in a gift to nephews and ncices, but on appeal, the 
Court confined the words nephews and neices to their primary signification . 9 

Under English law, “ cousins ” and “ cousins-german ” are held to mean, 
primd fade , first cousins and do not include the descendants of first cousins . 4 * 
So, it has been held, that “ second cousins” will not include children or grand- 
children of first cousins 6 or first cousins once removed 6 but in another case, where 
there were no second cousins either at the date of the will or at the date of 
the testator's death, first cousins once removed were held entitled under a gift to 
“ my second cousins . 7 

According to the rule as to half-blood , which is the same in India as in 
England, gifts to brothers and sisters generally will include half-brothers and 
sisters, and their children will take under gifts to nephews and neices . 8 There 
must, however, be a blood-relationship, so that widows or widowers of deceased 
brothers or sisters will not bo entitled under such gifts . 9 

As we have seen, “ children " or “ issue " may be used as words of limitation 
merely, as where thery is a gift to “ A and his children” or “ to A and his issue . 10 

There is nothing in the rule in the Succession Act now under discussion 
which would prevent a gift to “ children ” siwpliciter including children by 
any marriage . 11 


Where a legatee is given by a will, or by a will and the codicils to such 
will, more than one legacy, the question arises whether they are to be treated as 
cumulative or substitutional. If the will affords no indication, as to whether 
the second bequest was intended to be in stead of, or in addition to, the first, and 
the question m raised, the following rules of construction, which closely follow 

1 Lister v. Ttdd, 29 Bear., 618 ; Thompson v. Beasley, 8 Drew. , 7. 

• L. R., 11 Eq., 97. 

9 Ibid, 6 Oh., 851. 

4 Stoddart v. Nelson , 6 DeG. M. and G., 68 ; Sandevson v. Bayley, 4 M. and C., 56. 

9 In re Barker, L. R., 17 Ch. D. # 262. 

• Bridgnorth ( Corporation c/) ▼. Collins, 15 Jim., 541. 

1 In re Bonner , L. R., 19 CL. D., 201 j Slade v. Fools, 9 Sim., 886. 

9 Grieves v. Rowley, 10 Ha., 63, 66. 

9 Haney r. Berkley, 2 Ed., 194. 

10 Indian Succession Act, s. 84. Byng v. Byng, 10 H. L. C., 171 s Sinter v. Dangtrfidd, 
15 It. and W., 268. 

u CritcheU v. T aynton, 1 R.and My., 641 * Stavers v. Barnard, 2 Y. and CL, 689 j me Isaac 
r.Mughee, h. R., 9 Eq., 191. 
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the English law, 1 apply* under the Indian Succession Act : First. — If the same 
specific thing is bequeathed twice to the same legatee in the same will, or 
in the will and again in a codicil, he is entitled to receive that specific thing 
only. 8 Thus, if A having ten shares, and no more, in the Bank of Bengal, 
make his will, containing near its commencement, the words u I bequeath my 

ten shares in the Bank of Bengal to B,” and after other bequests, the will 

concludes with the words “ and 1 bequeath my ten shares in the Bank of 

Bengal to B.*’ B is entitled simply to receive A’s ten shares in the Bank 

of Bengal ; or if, having one diamond ring, which was given him by B, A 
bequeathed to C the diamond ring which was given him by B, and after- 
wards by a codicil to his will, he, after giving other legacies, bequeathed to C 
tlie diamond ring which was given him by B, C can claim nothing except 
the diamond ring which was given to A by B > Second. — Where one and the 
same will, or one and the same codicil, purports to make in two places a 
bequest to the same person of the same quantity or amount of anything, he 
is entitled to one such legacy only. 6 Third* — Where two legacies of unequal 
amount are given to the same person in the same will, or in the same codicil, 
the legatee is entitled to both. 7 Fourth. — Where two legacies, whether equal 
or unequal in amount are given to the same legatee, one by a will and the 
other by a codicil, or each by a different codicil, the legatee is entitled to both 
legacies. 8 

The first rule it will be observed applies only in ease of specific bequests, 
i. e., bequests of specified property distinguished from all other property of 
the testator. 6 

The rule against double gifts being cumulative does not apply to cases 
where a residue or a share of a residue is given to a person to whom a specific 
or pecuniary gift has been made. 9 The intention of the testator, as has been 
already indieated, where it can bo collected from the will, or the will and 
codicils, must over-ride the rules stated above. 10 Even where there is but one 

1 Soe notes to Hooley v. Hatton , 2 Wh. and Tad., L. C., 321. 

1 Indian Succession Act, s. 88. This section applies to Hindus etc. under the Hindu Wills 

Act. 

• Seo Duke of St, Albaw v. Beauclerk, 2 Atk., 638 ; Suisse v. Lowther, 2 Hare, 432. 

4 Indian Succession Act, s. 88, illustrations (a), (l>). 

• Hoi ford v. Wood , 4 Yes., 76 j Garth v. Meyrielc, 1 Bro., C. C., 30 ; Manning v. Thesiger, 
8 M. and K., 29 j Early v. Middleton, 14 Bear., 453. 

• Carry v. Pile, 2 Bro. 0. C., 226. 

• Hooley Hatton, 1 Bro. C. C., 389a. ; Cresswell v. Creeewell, L. R., 6 Bq., 69 j Wilson ?. 
O’ Leary, L. R., 12 Bq., 625 j L. R., 7 Cham, 448. 

9 For definition of specific legacies, see Indian Succession Act, s. 129. 

• Kirkpatrick v. Bedford, L. B., 4 Ap. Ca., 96 ; Lodger v. Hooker, 18 JmC, 481. 

»• Yockneg v. Hansard, 8 Haze, 020. 
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testamentary paper, legacies of the same amount will be cumulative if the 
testator connects a different motive in regard to each legacy, for by so doing he 
intimates an intention that the legatee should take the second legacy in addition 
to the other. 1 * So, where the gift was to trustees, and the legacies which 
were of equal amount and given by the same will, were introduced by the words 
‘ upon trust to pay,’ and ‘ upon further trust to pay,* tlio legatee was held 
entitled to both.* On the other hand, where legacios of equal amount are given 
by different instruments they may be construed to bo substitutional if expressed 
to be given from the same motives. 3 * Generally, it may be said, a difference 
in the way in which two gifts are given is in favour of their being cumulative.* 
Thus, where A by his will bequeaths to B the sum of Its. 5,000 and also be- 
queaths to him the sum of Rs. 5,000, if he shall attain the age of 18, B is entitled 
absolutely to one sum of Rs. 5,000 and takes a contingent interest in another 
sum of Rs. 5,000. 5 * * 

In Russell y. Dickson* the testator gave by his will “ to my natural or re- 
puted daughter M. 8. £2000 for her own sole or separate use, the interest 
thereof at 5 per cent, to be expeuded on her education,” and entrusted the care 
and charge of her tp his brother. In a codicil executed five years afterwards 
lie said “ I add £3000 to the £2000 to which M. S. is entitled under my will by 
which she becomes entitled to £5000.” About a year afterwards and about ten 
days before his death he made a further codicil in which he said “ not having 
time to alter my will, and to guard against any risk, I hereby charge the whole of 
my estate and property in the funds with the sum of £20,000 for my daughter 
M. D.” in this instance giving her his own name as if she was a legitimate 
daughter. The circumstances wore held to be sufficient to rebut the presump- 
tion in favour of the last legacy being treated as an additional legacy. 

In England, legacies given by different instruments have been held to be 
substitutional land not cumulative where there was ground for treating the second 
instrument as intended to be in substitution of the former,? as where the second 
instrument was described as the last will and testament. 8 The contents of the 

1 Indian Succession Act, a. 88 , illustration, (p). 

* Barkmshaw v. Hodge, 22 W. R., (Eng.) 484, cited in Theobald on Wills, p. 108. 

* Benyon. v. Benyon, 17 Ves., 34; Hurst v. Beaeh , 5 Madd., 358; see Wilson v. O' Leary, 
h. R., 7 Oh., 448. 

* Masters v. Masters, 1 P. W., 623 ; Hodges v. Peacock, 3 Veg., 735 ; Indian Succession 
Act, 8 * 88 , iUostrations ( 9 ), (H) and (»’)• 

* Indian Succession Act, s. 88 , illustration (i). 

* 4H.L. Oa., 293. 

T Duke of St . Mhane v. Beauclerk, 2 Atk. 636. 

r. Oluittrbrick, l BU„ N. 8 ., 479, 8 S. a.nd S., 311 1 ■« WiUon r. VLton, 
L - B,, 7 Ob., 448, p. 4S6 s Tuokty r. Stndtrton, 88 Bear., 174. 
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instruments may rebut the primd fade intention and show that cumulation was 
not intended, but mere repetition, as in Whyte v. Whyte, 1 where the testator 
executed two instruments at the same time containing a legacy of precisely 
the same amount to the same individual. In Barclay v. Wainwright* the rule 
against cumulative legacies under different instruments was repelled by internal 
evidence by the circumstanoe that all the legatees by the first instrument were 
legatees in the second, except those who were dead or had quitted the testa- 
tor's service. 

In England, the rules as to substitutional or cumulative gifts are treated 
as rules of presumption rather than rules of construction, and parol evidenoe 
is admissible to rebut the presumption that a subsequent gift in the same will, 
or in a later testamentary document, is substitutional and not cumulative. It 
is admissible when the Court itself raises the presumption against double 
legacies, to show that the testator intended the legatee to take both, for that is 
in support of the apparent intention of the will. But where the Court does not 
raise the presumption, as whore, for instance, legacies of equal amount are given 
dmplidter by different instruments, parol evidence is not admissible to show 
that the testator intended the legatee to take one only, for*that is in opposition 
to the will, 6 Thus in Hurst v. Beach* where a legacy of £300 was given by a 
will and a legacy of £500 by a codicil, evidence was tendered to show that the 
testatrix did not mean the second legacy as a further gift of £500. Sir John 
Leach, M. R., said,— “Such evidence cannot be received without breaking in 
upon the prim ary rule, that parol evidenoe is not admissible against the expressed 
effect of a written instrument.” 6 It is not clear, having regard to the language 
of s. 88 of the Indian Succession Act, whether parol evidence would be allowed 
under s. 62 of the same Act, under circumstances where it would be admissible 
in England. 

I pasB now to a consideration of the law as to residuary bequests. 

A residuary legateo may be constituted by any words that show an inten- 
tion on the part of the testator that the person designated shall take the surplus 
or residue of his property. 6 It is sufficient that the intention of the testator be 
plainly expressed in the will that the surplus of his estate, after payment of 


1 L. R., 17 Eq., 60. 

• 3 Yes. 462 ; see Allan v. OatUne , Ibid, 289. 

1 2 White and Tnd., L. C., 836. 

4 5 Modd., 861. 

• 3ee Gay ▼. Sharp, 1 My. ondK., 689 ; Ball v. Hill, 1 Dr. and War., 94, 116 ; sad Lee V. 
Pain, 4 Hare, 216. 

• Indian Succession Act, s. 89. This section applies to Hindus, etc., under the Hinds 
Wills Act. 
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debts and legacies shall be taken by a person designated. 1 Tims, where A made 
her will consisting of several testamentary papers, in one of which were con* 
taiuod the following words : “ I think there will be something left, after all 

funeral expenses, Ac., to give to B, uow at school, towards equipping him to any 
profession he may hereafter bo appointed to,” B was constituted i*esidunry legatee.* 
80, if A makes his will, the following passage at the end of it, “ 1 

believe there will be found sufficient in my banker’s hands to defray and dis- 
charge* my debts, which 1 hereby desire II to do, and keep the residue for her 
own use and pleasure,” 13 is constituted the residuary legatee.* Again, under 
a bequest of all the testator’s property to B, except certain stocks and funds 
which are bequeathed to C, B is constituted residuary legatee.* 

Under a residuary bequest, the legatin' is entitled to all property belonging 
to the testator at the time of bis death, of which lit 1 has not made any other 
testamentary disposition which is capable of taking effect. 6 In other words, a 
residuary bequest will comprise all property which is not effectually disposed of 
by the will, whether by reason of lapse, remoteness of the bequest, or otherwise.* 

Where a testatrix made a will which she declared to bo her ‘ last will and 
testament/ and thereby appointed an executor, and after giving legacies, pro- 
ceeded as follows : “After these legacies and my doctor’s bills and funeral ex- 
pences are paid, I leave (sic) to my sister M. P.,” this was held to be a good 
gift of tlio residue to M. F. 7 So, where a will, after making a number of 
bequests, directed that “ should there bo any surplus after the above expendi- 
ture,” that surplus should go iu a certain and legitimate way, it was held, that 
tlio gift of the ‘ surplus * was a gift of the residue, and Unit the preceding be- 
quests would, in the event of their proving invalid, fall into the residue, and 
pass with it under the will. 8 

In some eases it was considered that the expressions “</ cetera" and “and 
other effects after an enumeration of particular things were not sufficient to pass 
the general residue but must be confined to things ejusdem gowns , the meaning 


• Williams on Executors, p. 1400 ; Hcarnc v. Wigginton, 0 Model., 120. 

• Indian Succession Act, s. 89, illustration (o), following the case of Leighton v. Bailie, 3 
M. and K., 207. 

• Ibid, illustration (b), following the case of Boys v. Morgan, 9 Sim., 289. 

4 Ibid , illustration (o). 

• Indian Succession Act, s. 90. This section applies to Hindus, etc., nndor the Hindu 
Wills Act. 

• Bernard r. Xinehvlt, 1 John., 870 i see Lea U v. Robinton, 8 Mot., 80S. 

T Be Bassett? s Estate, L. B., 14 Eq., 54. 

• Dwarhcmath By sack ▼. Burroda Persaud Bysacle, X C. L. R., BOB ; (S. 0.) T. L. R., 4 Calc. 
448 j Chapman v. Breton, 6 Vos., 404 ; Bitford v. Reynolds, 1 Fh , 185 j F%*lc v. Attomey-Uenera l, 
L. R., 4 Eq., 621 ; Sadler v. Turner, 8 Ves., 017. 

T 
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being “ and all other things like the preceding /’ 1 but in more recent cases the 
tendency seems to he to give the widest signification to such expressions. 

In Hodgson v. Jex* where the testator after devising certain freehold pro- 
perty, devised “ all my furniture, plate, linen and other effects that may be in 
my possession at the time of my death,” Jkssel, M. R., said, 44 It is alleged that 
the words * other effects ’ are to be cut down so as to mean that which is some- 
thing like furniture, plate or linen. But the answer is that the words of a will 
ought to havo their natural meaning given to them, unless there is some contrary 
intontion appearing in tho will. The mere fact that the testatrix enumerates 
Some items before the words 4 effects * does not alter the proper meaning of these 
words.” Again, whore tho devise was of all my money, cattlo, farming imple- 
ments etc.,” JesakIj, M. R., held the words u ct cetera ” passed the whole residuary 
estate . 8 Whore general words are used in making a bequest followed by a 
speci tication of the property of the testator, introduced by such words as “viz” 
“namely,” “consisting of,” a similar construction is applied, tho later words 
being treated as not restricting the general words but as added by way of enu- 
meration or description of the chief particulars of which tho estate consisted . 4 

In a ease where the testator bequeathed the “ whole pesidue of money ” to 
A “except such things as tlie under-mentioned,” it was held that tho word 
44 money/’ having regard to the context, was used in its general sense, and that 
it was sufficient to pass the residue . 6 

Since a will, as we have Been, speaks from the death of tho testator , 6 it follows 
that where property has been specifically bequeathed, but at the death of the 
testator lias ceased to answer the terms of tho specific bequest, as where stock 
speci tiddly given lias been converted, it falls into the residue . 7 

When all except certain property is given by a residuary clause, and the 
excepted property is given to a legatee who dies in tho lifetime of tho testator, 
or tho gift of the excepted property fails for remoteness, the excepted property 
will pass under tho residuary clanse. 1 * 

• Newman v. Newman, 26 Beav., 220 j Bamahy v. Tassel , L. R., 11 Eq., 863. Seo supra 
pp. 152, 158. 

• L. tt., 2 Ch., 122. 

• Chapman v. Chapman , L. R., 4 Ch. D., 800. 

4 Bridges v. Bridges, 8 Vin. Abr. Devise, 295, pi. 13 ; Dean ▼, Gibson , L. 3 Eq., 718 j 
Chalmers ▼. Storil, 2 V. and B., 222 ; King v. George, L. R., 4 Ch. D., 435 ; Sidgraves v. Brewer, 
L. R., 15 Ch. D., 594. 

• In the goods of White , L. R„ 7 P. D., 65. 

6 Indian Succession Act, s. 77. 

• Mayfield v. Newton, 2 Coll., 520 note. 

• Evans v. Jones, 2 Coll., 516 j Thompson v. Whitehch, 4 DeG, and J., 490 j Blight v. J Tart* 
uoU, L. B., 23 Ch. D., 218. 
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In England, where a testatrix gave certain lands in the parish of II to A, 
B, and 0, as joint tenants-in*foe, and devised to the plaint ill “ the rest ot my 
freehold hereditaments in tlio parish, of H. aud all my freehold hereditaments 
in the parishes of, &e.” the devise to A, H, and C having been dec lared void, 
it was held, that the lands comprised in that devise did not pass under thu 
gift, which was a specific gift, of the “ rest of my freehold berediUmeuis in tlio 
parish of H,” but was undisposod of. 1 * 3 That cast) was decided under s. 25 of the 
Wills Act, which is similar, as to real property, to s. 90 of the Indian Succession 
Act. It enacts that — “ Unless a contrary intention shall appear by the will such 
real estate or interest therein as shall be comprised in any de\ ise in such will 
contained, which shall fail or be void by reason of the death of the devisee in the 
lifetimo of the testator, or by reason of such devise being control) to law m 
otherwise incapable of taking effect, shall bo included in the residual*) de\iso 
(if any) contained in the will.” Mellihii, L. J., was of opinion, that the section 
onl) applied where there was “what might be called a uuivor-ul i*esiduary 
devise, — that is to say, a doviso of all the residue of the testator’s lauds ” 

A residuary gift passes property over which the testator has a general 
power of appointment under s. 56 of the iudian Succession Act, and which ho 
has not appointed, or has ineffectually attempted to appoint. Thus, where a 
testatrix, having a 2 >ower of appointment over a slim of stock, appointed the stock 
to litTHons, A and 13, and she loft the residue of her property to A, and B died 
before her,— it was held, that A was entitled as residuary legatee to the share 
intended for B. 8 In England, wlioro a testator shows an intention not to include 
certain property in a residuary bequest, effect will be given to his intention. 1 
In the case of Daoers v. Duwes v the testator by his will dcchucd his intention to 
dispose of his household goods by a codicil »md devised the rc>t of his personal 
estate not disposed of by the codicil to his wife. Ho afterwards made a codicil 
but did opt thereby dispose of his household goods, and it was held that the 
residuary legatee was not entitled to the household goods, but that they went to 
those entitled under tho Statute of Distributions Here, apparently, if I ho 
bequest is really residuary (aud whether it is or not, depends simpl) upon tho 
will showing the intention of the testator to pass by the gift the residue oi his 
property), property excluded from the residue and not otherwise disposed of 
must pass by the residuary bequest. 


1 Sprinyett v. Jennings, L. B., 6 Chan., 383. 

• Spooner's Trust , 2 Sim., N. S., 129. 

# Ctrcuitt v. Perry , 28 Beav., 275 j Pavers v. wes, 3 P. Wins., 40. 

♦ 8 F. Win*., 40. 

4 Seo Green v. Berime, 6 Ha., 249 ; Cannmgh am *. Murray, 12 Jur., 547 ; Evans v. Jones 

3 Coil., 516. 
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In Blight v. Hartnoll 1 the testator gave to C. H. all her personal property, 
except a certain warf which she bequeathed to purposes which failed, and it 
was hold that the wharf fell into the* residue belonging to C. H. But in 
that case, it was considered, there was no intention to exclude the wharf from 
the residue.* 

It is hardly necessary to point out that under a residuary bequest, a legatee 
in this country is entitled to immoveable as well as moveable property.* 

Before leaving the subjoct of residuary bequests it is necessary to deal with 
what is known as tlio doctrine of lapse for where a legacy lapsos it falls into 
the rosidue of the testator’s estate, unless the testator lias guarded against this 
by directing that it should go to some other legatee. 

The law, it is said, always leans in favour of early vesting of estates bequeath- 
ed or devised. 4 The effect of this principle “ seems to be that property which is the 
subject of a disposition, whether testamentary or otherwise, wnll belong to the 
object of gift immediately on the instrument taking effect, or so soon afterwards 
ns such object comes into existence, or the terms thereof will permit. As, 
therefore, a will takes effect at the death of the testator^ it follows that any 
devise or bequest in favour of a person in — i , e., without any intimation of 
a desire to suspend or postpone its operation, confers an immediately vested 
interost.” 4 In the case of a legacy given in general terms, without specifying 
the time when it is to bo paid, the legatee has a vested interest in it from the 
day of the death of the testator, and if he die without having received it, there 
is no lapse but the legacy passes to bis representatives 6 If, however, the 
legatee does not survive the testator, the legacy, whether of moveable or immove- 
able property, cannot take effect, but is said to lapse and forms part of the residue 
of the testator’s property, unless it appears by the will that the testator intend- 
ed that it should go to some other person. Accordingly, in order to gpi title the 

* L.B.,23Ch. Div.,218. 

* See Ij. R.» 23 Ch. Dir., p. 224 j per Lindley, L. J. f distinguishing Davera v. Dews, 3 
P, W., 40 i JF*nwMi» v. Field , Kay, 507. 

■ Munmohnn Ghosal v. Purcshnath Roy , 22 W. It., 174. 

4 Dtijfield v. Di#eW, 3 Bligh, H. S., 200. 

* 1 Jarm., 799, 

* Indian Succession Act, s. 91. This section applies to Hindus, etc., under the Hindu 
Wills Act. The use of the words * to be paid 1 in the section would seem to confine its opera- 

, tion to peouniaiy legacies ; bat it is submitted that the same principle which has always 
guided the English Courts would be applied here in the case not only of bequests of all kinds 
of moveable property, but also of dorises of immoveable property. 

The subject of vesting in case of legacies, where the payment or possession is postponed, 
os where the legacies are contingent on a specified uncertain event, is dealt with later. 
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representatives of the legatee to receive the legacy, it must be proved that he 
survived the testator. 1 

The doctrine of lapse, under the Indian Succession Act, as iu England, 
applies, not only to personal estate, but also to real estate,® and to cases of 
appointments by way of bequest or devise, under powers.® In case of powers, 
the appointee must survive the donee of the power in order to take. 4 

In Elliot v. Smith 6 where the testator left legacies to three persons and 
directed that if any of them died, his share should go to the others, and one of the 
legatees and the testator were drowned at the same time, it was held, it was 
said, in accordance with a long series of cases, 6 thot tho word 44 die ” meant “die 
in tho lifetime of the testator ” and that the legacy of the legatee who died, 
became part of the residue. 

A devise or bequest will lapse if the legatee he dead before tho making of 
tho will, and in such a caso it has been held that parol evidence is not admissible 
to show that the testator knew at the time of the making of tlm will that the 
legatoo was dead 7 so as to raise a presumption that ho intended there should 
be no lapse. 

A bequest to a (Jebtor of the debt due from him lapses like any; other legacy,* 
Thus, if the testator bequeaths to B Rs. 500 which B owes him, and B dies 
before the testator, the legacy lapses. 9 

Wo have already seen that under such bequest as “ to A and his children ” 
and 44 to A and his executors or administrators,” A takes the whole interest. 10 
and accordingly, if A dies before the testator or happens to be dead at the dale 
of tho will, the bequest lapses. 11 Even, if such a legacy be confirmed by a 
subsequent codicil, in case of the death of tho legatee since tho date of the will, 
the lapse is not prevented so as to give tho legacy to his children or his 
representatives. 1 ® 

If ^ bequest is in the alternative, as to A or his heirs, or to A or his issue, 

I Ibid., 92. This section also applies to Bimlns, oto., under the Hindn Wills Act. 

* Qoodright v. fTright, 1 P. Wms., 397 ; Brett v. Rigden, Plow., 340. 

9 D. of Marlborough v. Ld. Qodolphin , 2 Vos. Sen., Cl. 

9 Freeland ▼, Pearson , L. R., 3 Eq., 658. 

• L. R., 22 Oh. D., 237. 

• Bindon v. Earl of Suffolk , 1 P. Wms., 96 \ Turne v. Moore , 6 Ves., 656 ; Cambridge v. 
Ruos, 8 Ves., 12 j 0 } Mahoney y. Burdett, L. R., 7 H. L., 338. 

* Maybatik v. Brooks , 1 Bro. C. Ch, 84. 

9 Elliot y. Devenport , 1 P. Wms., 84. 

9 Indian Succession Act, s. 92, illustration (a). 

10 Supra , p. 181 j Indian Succession Act, s. 84. 

II Indian Succession Aet, s. 92, illustration (fc); Appleton v. Bowleg, L. R., 8 Eq., 139 j 
Maybatik v. Brooks , 1 Bro. C. C., 84. 

11 Maybank v. Brooke, 1 Bro. 0. 0., 84 ; Hutcheson v. Hammond, 3 Bro. C. C., 127. 
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or to A or his children, the 4 or * is in general construed as substitutional , 1 and 
the bequest will not lapso by reason of A’s death in the lifetime of the testator . 1 
But where a substitutionary gift follows a Hfe-interost as where there is a bequest 
of a life-interest to A, followed by a bequest to B or his heirs, this has reference 
to B’h dying in the lifefcimo of A, and not of the testator, and if B predeceases 
the testator, the bequest will lapse . 8 

A mere declaration that the gift shall not lapso is not effectual to prevent 
lapse if the legatee die in the lifetime of the testator, unless it is clear that it 
is to go to his estate in that event ; 4 but if the testator, after Buch a declaration 
against lapse, gives a legacy to A and his executors and administrators this will 
be suflicieut to show that the executors and administrators wore to take in tho 
event of A’s death . 6 A declaration, however, that the legacy is to vest from the 
date of tho will has been held, in the case of a similar legacy, not to be sufficient 
to prevent a lapse . 6 In Browne v. Hope , 7 the testator gave by will the residue of 
his estates to trustees, to pay the same to seven legatees named, in equal shares, 
as tenants in common, and their respective executors, administrators, and as- 
signs, and declared that such shares should be vested in each legatees immediately 
upon the execution of tho will. It was held, that tlie^ share of one of tho 
legatees who died after the date of the will, but before the testator, did not 
belong to her legal representative, but had lapsed. Wiouam, V.-C., said, — “A 
testator may prevent a legacy from lapsing, but the authorities show lie must 
do one of two things : lie must in clear words exclude lapse, or lie must clearly 
indicate who is to take in case the legatee should die in his lifetime .** 8 Thus, a 
bequest to such persons as A shall by deed or will appoint, and, in default, to 
his next-of-kin, will go to the next-of-kin in the event of A predeceasing the 
testator , 1 9 for a gift over in default of appointment does not fail by tho death of 
the donee of the power in the lifetime of the testator. 

Whore there is a devise of an estate subject to tho payment c£ an annuity, 
or of a debt to a creditor, the death of the intended devisee will not defeat the 
gift of the annuity or of the debt, for the estate remains charged . 10 So, where 

* See 8. 83 and illustration (r) to that section, si/pra, p. 180. 

* Getting* ▼. McDermott , 2 M. and K. f (59 ; Re Porter's Trusts, 4 K. and J., 188. 

* Corbyn v. French , 4 Vos., 418, 435 j see Ridwell y. Ariel, 3 Madd., 404, as qualified by 
Rc Porters Trusts, 4 K. and J., 188. 

4 Pickering y. Stamford, 3 Vos., 493 j Underwood v. Wing, 4 D. M. and G., 633 j see Aspi- 
nall r. Duckworth, 35 Buav., 307. 

0 Sibley y. Cook, 3 Afck., 572. 

* Browne y. Hope, L. B., 14 Eq,, 343. 

0 L. R., 14 Eq. t 343. 

a Ibid., p. 347. 

9 Edwards v. Saloway, % Ph., 625 ; Jones v. Southall, 32 Beav., 31. 

* Wigg ▼. IFw, 1 Afck., 382 j Hills v. WirUy , 2 Afck., 005 j Oke v. Heath, 1 Vea. Sen., X25 j 
see Indian Succession Act, s. 97. 
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a testator devised an estate at M to his son on the express condition that he 
should, within three months after the testator’s death, relinquish nil claim to 
a sum of £3,400 duo to him by the testator, and, after devising other lands for 
sale for specific purposes, declared that the debt should not bo paid out of tho 
residue, it was held, that althongh tho son predeceased the testator and there 
was consequently a lapse of tho devise to him, the condition bound tlio estates 
and that tho debt of £3,400 must be discharged from it. 1 

The doctrine of lapse applies to contingent bequests. Thus, if a sum of 
money is bequeatliod to A on his completing his eighteenth year, and in ease he 
should die beforo he completes his eighteenth year, to B, and A completes his 
eighteenth year, and dies in tho lifetime of the testator, the legacy to A lapses, 
and the bequest to B does not take effect. 8 

In England, where there is a bequest to trustees in trust for tho payment of 
debts to creditors, although the debts may have been discharged by a certificate 
in bankruptcy 8 or barred by limitation, there will be no 1 apsis in the ease of cre- 
ditors who do not survive the testator ; 4 but their representatives will take. 
In Coppin v. Coppin 6 it was held that whero creditors had released their 
debts they must cIimhi ns voluntary legatees, and that tlieir legacies must bo 
subject to the general rule, but it is difficult to support this case upon principle. 

Tho rule, that in order to entitle tho representatives of a legatee to receive 
the legacy, it must be proved that he survived the testator, would cause a legacy 
to lapse if the testator and tho legatee perished in tho same catastrophe, as in 
the same shipwreck or fire and there was no evidence to show which died first. 6 

According to s. 93 of the Indian Succession Act “ if a legacy is given to two 
persons jointly and one of them dies before the testator the other legatee takes tho 
whole.” It will be observed that the section in terms provides only for the case 
of a bequest to two persons, but it is submitted that the section is equally appli- 
cable to the case of a bequest to any number of persons jointly. 7 In England, tho 
principle is applied not only where one of the joint legatees dies in the lifetime 
of the testator, but where the gift to one is revoked 8 or whero one of the joint 

• In re Kirk, L. R.j 21 Ch. D., 431. 

■ Indian Succession Act, s. 92, illustration (s). This was tho caso of Humberstone w. 
Stanton, 1 V. and B., 385 s see Williams v. Jones , 1 Russ., 617, 

• Re 8owerby's Trusts, 2 K. and J., 630 ; Turner v. Martin, 7 D. M» and G., 429. 

4 Philips v. Philips, 3 Haro, 281 j Williamson v. Naylor, 3 Y. and C , 208. 

• 2 P, W., 295. 

4 Indian Succession Act, s. 92, illustration (/) ; sec Elliot v. Smith, L. fi., 23 Oh. D., 237. 

f See Morley v. Bird, 3 Tes., 628. 

• Humphrey v. Taylsur, Amb,, 136. 
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tenants is incapable of taking, as for instance, whore he was witnessed the will . 1 * * 

In England, where there is a gift to legatees as tcnants-in-common, as where 
a fund is to be divided among them nominatim , in equal shares, if any of them 
die before the testator, what was intended for thorn will lapse into the residue.® 
So, under the Indian Succession Act if a legacy is given, not to legatees jointly 
but to legatees in words which show that the testator intended to give them dis- 
tinct shares of it, then, if any legatee dies before the testntor, so much of the 
legacy as was intended for him will fall unto the residue of the testator’s pro- 
perty, 8 * as if a sum of money is bequeathed to A, B, and C to be equally divided 
between them and A dies before the testator, B and C will take only so much as 
they would have liad if A had survived the testator 4 

It may be said generally that all expressions importing division by equal 
or unequal shares, or referring to the devisees as owners of respective or distinct 
interests, and even words simply denoting equality, will operate to create a 
tenancy-in-fommon. Thus, it has long been settled, that tlie words 4 equally 
to be divided/ 5 or 4 to be divided,’ 6 * will create a tenancy-in -comm on. »So a 
devise or bequest to several persons £ equally amongst theiu/7 or 1 equally ’ 8 or 
‘in equal moieties/® or ‘share and share aliko ’ l0 or ‘ respectively/ 11 * * or with a 
limitation to their heirs ‘ as they shall severally die,’ 18 or to * several/ ‘ between/ 
or 4 amongst ’ them/ 18 or 4 to each of their several heirs/ 14 or to 4 each ’ of several 
persons/ 5 has been held to make the objects tcnants-in-common. 16 In all those 
cases, on the death of any legatee, so much of the legacy as was intended for 

I Young v. Davie*, 2 Dr. and Sm., 167 ; 9 Jur., N. S., 399 j Foil v. Biddolph , L. R., 10 0. 
F,, 701 ; In re Coleman , L. R., 4 Ch. D., 165. 

• Bagwell v. Dry, 1 P- Wmg., 700 ; Page v. Page, 2 P. Wins., 488 j Appleton v. Rowley, 
L, R m 8 Eq., 139 ; boo Humble v. Shore , 7 Dare, 217 ; In re Rhoade*, 29 L. It, Oh. D., 142. 

• Indian Succession Act, b. 94. This flection applios to Hindus, etc., ^undor the Hindu 
Wills Act. 

4 Ibid, illustration. 

• Doc d . Lieersage v. FaityTuw, 5 B. and Aid., 4G4. 

• Peat v. Chapman , 1 Vos. Son., 542 j Ackerman v. Burrow *, 3 V. and B., 54. 

f Warner v. Bone , 1 Eq., Ca. Ab., 293. 

• Denn y. Goshen, 2 Cowp., 657. 

• Harrison v. Foreman , 6 Vob., 207. 

10 Heathe v. Heaths , 2 Atk., 122. 

n Folkes v. Western, 9 Yes., 456. 

II Sheppard v. Gibbons , 2 Atk., 441. 

IB Lashbrook v. Cock , 2 Her., 70 ; Attorney- General v. Fletcher, L. B., 13 Eq., 128 ; Camp* 

bell v. Campbell , 4 Bro. G. 0., 15. 

14 Gordon v. Atkinson, 1 DeG. and S., 478. 

14 Hatton v. Finch, 4 Bear., 18G. 

• 2 Jarman on Wills, 257. 
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him will fall into the residue, unless, the bequest be to the objects as a class, 
in which oase the individuals composing the class at the death of the testator, 
or at the period fixed for distribution are, as we shall see, entitled, among 
them, whatever be their number, to the entirety of the subject of the gift. 1 

So far do the Courts always lean in favour of a tenancy- in-common,* that 
in the case of Booth v. Aldington , 8 where the bequest was upon trust to pay, assign, 
and divide the same upon ilie death of the testator’s daughter, unto and equally 
between all her children, if more than one, as joint tenants, and if but one then 
to such child, Stuart, V. C., held, on the context of the will, that the use of 
the words ‘ joint tenants * should not bo allowod to control the intention of the 
testator to create a tenancy-in-common previously expressed in the words ‘ pay/ 
‘ assign/ and divide/ 4 Of course, if the bequest is 4o tenants-in-common, with 
a clause of survivorship, as to A and 13, share and share alike, and if either 
should die without loaving issue, his share to go to the survivor, the share of 
A predeceasing the testator will not lapse. 6 

Where a testator bequeathed a fund to the children of B, as tenauts-in-com- 
mon, and directed that the shares of any members of the class who died before 
him leaving issue should not lapse, it was held that the direction against, lapse 
in the case of those dying leaving issue did not have the effect, of causing the 
shares of those who died without issue to lapse, but that the whole ivent to the 
survivors. 6 

No question of lapse arises where a bequest is made to a described class 
of persons, as, in that, case, tlio legacy will go only to such as shall he alive 
at the testator’s death.? Even, if the gift is of a particular sum to each member 
of a class, or to a class of persons as tenants-in-common, tho class will be ascer- 
tained at the death of the testator, or at any other fixed period, and those answering 
the description at the time fixed will take the whole notwithstanding the death 
of any of the class in the lifetime) of the testator/ But, if the gift is of a 

1 See Shaw v. M'Mahon, 4 Dr. and War., 431; Knight v. Gould, 2 My. and K., 2*5 ; Be 
Soleman, L. R., 4 Chan. Div., 165 ; 2 Jarman on Will®, 264. Intestate and TostAmentarj Suc- 
cession in India, pp. 116, 117. 

4 Jolliffe v. East, 3 Bro. 0. C., 25 ; see per Loan Thurlow, p. 26. 

• 27 L. J , Chan., 117. 

• Intestate and Testamentary Succession in India, pp. 116, 117’ 

4 Mackinnon ▼. Peach , 2 Keen, 555 ; Rackham v. De la Mare, 10 Jnr., N. 180. 

• Aepindll v. Duckworth , 35 Beav., 307. 

» Indian Snooession Act, s. 98. This section is embodied in the Hindu Wills Act, but in 
applying it under the latter Aet " son/' “ sons,” “ child ” and “ children ” include au adopted 
sou ; and the word “ grandchildren ” includes the children whether adopted or natural born 
of a child whether adopted or natural born, and the expression 44 daughter-in-law ” includes 
the wife of an adopted son — Act XXI of 1670, s. 6. 

• Bmgm sat. Bramham, 6 0ox., 384 ; Butler v. Lows, 10 Sim., 317 j ShuMmoortA v. Great**, 
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particular portion of the whole to each of a class, in that case the survivors 
will take only their original shares and the shares of those who predecease the 
testator will go as undisposed of. 1 

In Chrietophersonv. Naylor* a rule was laid down that, where there was a gift 
to a class and then a substitutionary gift of the share of any one of the class 
who should die in the lifetime of the testator, no one could take under the substi- 
tutionary who was not able to predicate that his parent might have been one of 
the original class', and consequently, if his parent was dead at the date of the 
will, and therefore, by no possibility, could have taken as one of the original class* 
his issue would be unable to take under the substitutionary gift. That rule 
was followed in the Court of appeal in Hunter v. Cheshire 8 and in West v. Orr. 4 
It was also followed in In re Webster's Estate 6 where there was a bequest to “ all 
the children of M, or, in the event of their decease, to their descendants, share and 
share alike.” M had six children, of whom five were living at the date of the 
will and at the date of the testator's death, and one had died prior to the date of 
the will leaving issue. Kay, J. held that the issue of the child of M, who died 
before the date of the will, were not entitled to a share in the property be- 
queathed, but that it went to the five children who suiwived the testator. 

Both under the English Wills Act 6 and the Indian Succession Act? special 
provision is made to prevent a lapse in case of bequests to the children or 
other, lineal descendants of the testator. The provisions of section 96 of the 
Indian Succession Act are as follows : “ Where a bequest shall have been made 

to any child or other lineal descendant of the testator, and the legatee shall 
die in the lifetime of the teRtator, but any lineal descendant of his shall survive 
the testator, the bequest shall not lapse, but shall take effect as if the death of 
the legatee had happened immediately after the death of the testator, unless 
a contrary intention shall appear by the will.” They are practically the same 
as those of a. 33 of the Wills Act, the words “ other lineal descendant” being 
substituted for u other issue.” 

4 My, and Or., 38; Leigh v. Leigh, 17 605 : v. Duke of Richmond, 27 Beav., 180; 

Ramsay v. Skelmerdale, L. R., 1 Kq., 129 ; Dimond v. Bostock , L. B., 10 Ch , 358. 

1 Page v. Page , 2 P. W' 489. 

• 1 Mar., 320. 

• L. H., 8 Oh., 751. 

4 L. R„ 8 Ch, D., 60. 

• L. R. f 23 Ch. D., 737. 

• 1 Viet., o. 26, s. 33. 

1 8. 96. This section is embodied in the Hindu Wills Act, bat in applying it under the 
latter Aot “son,” “sons,** “ child ” “ children ” inolade an adopted son; and the word 
“grandchildren” include* the children whether adopted or natural born of a child whether 
adopted or natural born, and the expresmon “ daughter-in-law ” includes the wife of an 
adopted sou— Act XXI of 1870, s. 0, 



Lapse— bsquist to linial descendants of testator. 

Neithtt the English nor the Indian Act substitutes for the predeceased 
legatee the lineal descendant whose existence is the event or condition which 
excludes the lapse, but it renders the subject of the gift the absolute property 
of the predeoeased legatee, and therefore disposable by his will, notwithstanding 
his death before the death of the testator. 1 * * The legacy iH a vested interest in 
the legatee. 8 Iu Re Mason's Will,* it was considered doubtful by Romii.m, M. R, 
whether the will of a legatee who predeceased his father, the testator, should 
be construed according to the event, or whether it should be construed as if the 
legatee had survived the testator, or, in other words, as if the testator had 
predeceased the legatee. If the legatee has not made a will, the property will 
devolve as his own property would, on his intestacy. 4 * 

It seems that to prevent the lapse of a legacy, it is not necessary under 
s. 33 of the English, or b. 96 of the Indian Act, that the lineal descendant, who 
is alive at the death of the testator, should he the same lineal descendant who 
was alive at the death of the legatee. It is sufficient that any lineal descendant 
— *• a grandchild of the legatee —should be in existence at the death of tho 
testator. 6 44 1 think,” said Sir C. Crfhawell in tho ease of In the yoad* of 
Parker , 44 it is a fair presumption that tho intention of the Act was to pwserve 
the legacy whenever there might be any issue of the legatee alive at the death 
of the testator. 6 

Under Hindu law and under s. 99 of the Indian Succession Act, which applies 
to Hindus, a person to be capable of taking under a will must either bo in 
existence in fact or in contemplation of law. It appears to follow, therefore, that, 
in the case of a Hindu will coming within the circumstances stated in s. 9(5 of 
the Indian Succession Act, the legatee dying in the lifetime of the testator 
leaving a lineal descendant must, in order to be able to take the legacy without 
offending against the principles of Hindu law, be treated as a prison in exist earn 
in contemplation of law — or as, having a statutory existence. 7 

It would soem that section 96 of the Indian Succession Act, like s. 33 of the 
Wills Act, 6 would apply in a case wliero a testator, in providing for an absent 

1 Johnson v. Johnson , 3 Hare, 157. 

• In the goods of Porto, 1 Sw and Tr , 523. 

1 34 Bear., 495. 

4 Winter r. Winter, 5 Hare, 306 ; Wisden v WWc/», 2 8ra. and Oitf ’ 396 ; Motoer r. Orr, 
7 Hare, 478. 

• In the go ode of Parker t 1 Bw, and Tr., 523. 

• Ibid, p 535. Intestate and Testamentary Succession in India, pp. 110, 110, 

1 This construction has been put upon s. 96 of the Indian Succession Aot in a case decided 
on the 2nd April 1889, while these Lectures were going through the press— Beg. Appeal No. 97 
of 1885 Tottenham and Gtumdass Banerjee, JJ W ***** T - m *' 

• Winter t. Winter, 6 Hare, 316; Mows* v. Orr, 7 Hare, 473. 
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child, was ignorant of his death, for the intention of the Legislature in England 
in framing s. 83, which that section closely follows, was to prevent a portion given 
by a testator to a child going from the estate of such child, and his family from 
being left portionless by reason only of the death of the child under certain cir- 
cumstances. 1 * It seems, also, that the provisions of the Indian Act would apply 
to a testamentary appointment under a general powor, though there is a gift over 
in defanlt of appointment,* but not under a special power. 3 4 * They do not apply 
to a gift to a class,* but only to a strict lapse, for, under a gift to a class, the 
share to which a child would have been entitled, had it survived, does not lapse 
in consequence of bis death in the testator’s lifetime. 

The provisions against the lapse of legacies to children render it necessary 
for a testator intending that a legacy to one child shall go over to another, in the 
event of the death of the fii^t legatee, to express that meaning by his will. 0 

When* the deceased, a legatee under the will of her father, died in liis 
lifetime, leaving issue living at his death and also a husband, who died before 
the father, having made a will, the Court granted administration to the son 
of the deceased as if she had died immediately after the death of the testator. 6 * * 9 
In the ease of In ir HenehtJ a father devised a freehold house to liis son, and his 
residuary estate to trustees in trust for other persons. The son died in his 
father’s lifetime leaving issue living at his father’s death and having by his 
will devised all his real estate to his father, and it was held that, as under s. 33 
of the Wills Act, the son must be deemed to have survived the father, the house 
passed to tjic son absolutely under the father’s will and became subjoct to 
the testamentary disposition by the son, but that, as by the will of the son the 
property was devised to his father, the devise by the son failed and his heir at 
law was entitled to the property. 

If a bequest is made to one person for another, the legacy doe# not lapse by 
the death in tho testator’s lifetime of the person to whom the bequest is made. 6 
Thus, if a bequest is made to a man in trust for another, the legacy will not 

1 See Winter v. Winter, 7 Hare, p. 313 ; per Wigram, V. 0. 

* Eeclee ▼. Cheyne , 2 K. and J., 676. 

B Griffiths v. Gale , 12 Sim., 354; Freeland v. Pearson , L. R., 3 Eq., 668 ; Holylandv. 
mein, L. R., 26 Oh.D.,266 

4 Olney ▼. Bate#, 8 Drew., 323 Browne v. Hammond , Johna., 215. 

4 In re More's Trust, 10 Hare, 178. See Fvltford v. Fullford, 16 Beav., 665. 

9 In the goods of Councell , L. R., 2 P. and D., 314 ; See In re Hone's Trusts, L. R , 22 Ch. 

D., 662. 

* 19 Gh. D., 612. 

9 Indian Soooeaaion Aet, a. 97* Tfcia aeotion applies to Hind its, etc., under the Hindu 
Will Act. 
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lapse by the death of the trustee in the testator's lifetime, 1 or, if there is a gift 
to A charged with a legacy to B, and A dies in the lifetime of the testator, 
B will be entitled to the legacy* On the other hand, a devise of the legal 
estate or interest to a trustee will not be rendered void, although the cestui 
quo trust predecease the testator. 8 So, where there is a devise to A charged 
with a legacy to B, provided B attain a particular age, the devise to A is 
absolute, unless B attain that age. 4 * 

Although a share of a legacy, which has been given to different per- 
sons in distinct shares, lapses and falls into the residue, yet where the share 
that lapses is a part of a general residue bequeathed by the will, the share is 
treated as undisposed of, and does not enure to the benefit of the other residuary 
legatees, but goes to the next of kin. 6 This rule, which has been adopted 
by the Indian Succession Act, is the well-known rule which is illustrated 
in the caso of Hknjmsher v. Northcote . 6 There, the testator gave Lis residuary 
estate to his two daughters, but directed that if either of them should die 
leaving no issue, out of the moiety of her so dying, £500 should be paid to H, 
and that “ the remainder of that moiety ” should bo paid to the other sister. 
The testator revoked.tlie gift of £500 without making any fresh disposition 
of it, and one of the sisters died leaving no issue. It was held, that the £500 
went to the next-of-kin. Sir *1. Plijmer, M. R., said: “ It seems clear, on 
the authorities, that a part of the residue, of which the disposition fails, will 
not accrue in augmentation of the remaining part as a residue of a residue, 
but instead of resuming the nature of residue, devolves as undisposed of. 
Residue means all of which no effectual disposition is made by the will other 
than the residuary clause ; but when the disposition of the residue itself fails, 
to the extent to which it foils, the will is inoperative.” 7 

It frequently happens that testators devise the residue of tlieir property 
in certain shares and direct that in a certain event a share shall fall into the 
residue. In such a case the direction is mere surplusage and the share is 
disposed of according to law. 8 In Humble v. Shore? there was a gift in the 

1 Sales v. England , 2 Vera., 468 i Oke v. Meath, 1 Ves. Sen., 140. 

0 Wigg v. Wigg, 1 Atk., 882. 

0 Dos v. Sdlin , 4 Ad. and E„ 682. 

4 Tregomoell v. Sydenham, 8 Dow. H. of L. Hep., 194. 

• Indian Snooeaaion Act, s. 96, which, with certain explanations, applies to Hindus, eto., 
under the Hindn Wills Act-Aot XXI of 1870, ss. 2, 6 ; Skrymsher v. NorthcaU, 1 Swanst., 
606 j Lightfoot v. Burstall, 10 Jur., N. S., 808 * Sykes v. Sykes, L. H., 8 Oh., 801 * Crenshaw v. 
Crawshww, JL. E., 14 Ch. D., 817. 

0 1 Swanst., 666. 

• Ibid., p. 670* see also Sykes v. Sykes, L. E , 8 Chan., 801 

0 BmSumHs v. Shore, 7 Hare, 247. 

• 7 Hare, 247 * see In re Barker's Estate, L. E., 15 Ch. D., 636. 
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will of onMixth of the testator’s residuary estate to 8. W. but this gift was 
revoked by a codicil which gave the same one-sixth to the S. W. for life, with 
a direction, that, after her decease, a legacy should be paid thereout, and that 
the remainder of such sixth should Bink into the residue. It was held, that 
the remainder of the sixth of the residue was not thereby given to the other 
residuary legatees but was undisposed of. The decision proceeded upon the 
ground that there Avas a distinct and separate share given to be applied as 
directed by the will, and that share lapsed. 

In In rt* lihoades 1 the testator bequeathed the residue of his personal estate 
to his wife for life, and after her death to his sister and three brothers in equal 
shares, but directed that in the event of his sister dying unmarried in his wife’s 
lifetime (which event happened) her one-fourth share should fall into the residue ; 
it was held that there was no intestacy as to the sister's one -fourth, but that the 
whole residue was on the widow’s death divisible in thirds between the three 
other legatees, the testator being treated, in disposing of the residue, as having 
meant to say tluit it should bo divided into four shares, but that in an event 
which might happen another division might be necessary, namely, a division 
into thirds — iu other \Aords that, if there should be four.persons, it should be 
rendered into four, if only three persons, into three partH. Somewhat similar 
reasoning was applied in the case of In re Spiller* There the testator gave 
the residue of her estate equally between a number of persons, whom she 
named, and sueli of the children of J. G. as were living at the date of her will. 
J. O. had died before the date of the will leaving no children. It was held that 
tlicro was no lapse as tliero liad in fact boon no gift, and that the residue was 
divisible among the other persons named. The direction to divide the residue 
was treated as in effect a direction to divide it among the persons named 
and the children of J. G., if there were any such living at the date of the will. 
In In re Roberts / the testator bequeathed the residue of his jfcroona) estate 
to trustees upon trust for a nephew and three neiees, by name, equally between 
them, and he declared that his trustees should retain the share of each of the 
neiees, upon trust, to pay the income to her during her life for her separate use, 
and after her decease, as to the capital thereof, upon trust as she shonld by will 
appoint, and in default of appointment, upon trust for her child or children, 
sons at twenty-one and daughters at twenty-one or marriage, eqjaaily between 
them, if more than one. One of the neiees monied and died before the testator 
leaving an infant daughter, and it was held that her share lapsed and that there 
was an intestacy in respect of it. 

1 L. R., 29 OKi. D., 142. 

■ L. R., 18 Oh. D., Cl 4. 

* L. R., 27 Ch. Div., 846 ; following Stewart v. Jones, 8 DoG. and J , 682 1 M Ummt&rth 
▼. SjwaJbnctn, L R , 4 Ch. D., 620. 
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There may be a particular residue as distinguished from a general residue, 
and the particular residuary legatee may be entitled to the benefit of any 
failure of gift out of the particular residue. Thus, under a gift of certain 
specified property to A, after payment of particular legacies, and of the general 
residue to B, A is entitled to the legacies which fail. 1 It is a general rule that 
where a will disposes of a variety of property )>e longing to the testator and 
winds up with a gift of the remainder or of the residue, the gift is to be treated 
as a gift of the general residue, but each case must dopend upon the particular 
circumstances and the framing of the will. 8 Tnthe ease of Ommaney v. Butcher* 
tho testator after bequeathing to A and B legacies of stock and giving several 
legacies to public charities appointed A and B hiH executors and after directing 
his books, jewels and furniture to be sold, gave various small sums ns legacies 
to different persons, and concluded liis will thus : 44 In case there is any money 
remaining T should wish it to be given in private chanties " It was held, that 
this residuary clause did not comprehend tho general residue of the testator’s 
estate consisting of leaseholds and money in the funds, but was eontinod to the 
residue of the produce of the articles which tho testator directed to ho sold. So, 
in Wrench v. JuttingS where tho testator bequeathed to A his household furni- 
ture and other like things “ and all other goods of whaWei kind,*' and directed 
that certain specified monies should be divided in a particular manner after 
all his debts should be paid off, and he then specified certain legacies and pro- 
ceeded thus “ £3000 to £4000 or whatever romuiniug hum or sums to A," 
!t was held that A did not take the general residue. 6 

In Ohampney v. Davy* a testatrix bequeathed certain specified portions of 
her personal estate to trustees upon trust for sale and conversion, payment of 
debts and legacies, investment and payment of the income to her mother for life* 
and, after her death, as to £2000, part of the fund, to pay tho samo to the Vicar 
of M, to be disposed of at his discretion 44 in or about restoring, altering, etc., the 
church, parsonage and school ” of M, and, as to the residue thereof, upon tho 
trusts afterwards declared by the will concerning moneys to arise from the sale of 
her real estate. The testatrix then gave 44 all the rest, residue and remainder of 
her personal estate” to her mother absolutely and devised her real estate to 
the same trustees in trust for sale, and directed them to hold the sale moneys 
and the residue of said trust money, stocks, funds, shares and securities in 
trust for the children of C absolutely. An inquiry was directed as to what 

1 Jh Trafford v. Tempest, 21 Bear.* 664. 

1 J*U r. Jacobs, L, B., 3 Ch. D.» 763. 

• T. and R., 860. 

4 3 Bear., 521. 

» 8m Btft t. Yorw», 8 H. tod 0., 661 » Xarkhtm r. Tvatt, *0 tar., 678. 

f v, Davy, L. B., 11 Cb. D., 940. 
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sums would be required in restoring, altering, etc., the church, parsonage and 
school, and it was held, that the legacy for that purpose was valid to the extent 
of the money ascertained to be required and that so much of the £2000 as failed 
passed to the legatees of the particular residue of the fund out of which it was 
given and not under the general gift of residuary personal estate. In dealing 
with this case Hall, V. C. expressed an opinion that the construction of a 
particular residuary gift waB unaffected by the absence or presence of a general 
residuary gift. 

If a general residue be undisposed of it must be divided among all the next- 
of-kin, notwithstanding that the testator has by his will directed that one of 
them shall take no share in his property. 1 

Where a bequest is made to a class of pe?*sons under n general description 
only, it is a rule that no one to whom tho words of the description are not in 
their ordinary sense applicable is entitled to the legacy. 2 * 

There is this distinction as pointed out by Lord Cotton ham between a gift 
to n class and a gift to individuals. The former implies an intention to benefit 
those who constitute the class and to exclude all others, while a gift to individuals 
by their several names and descriptions, though they may together constitute 
a class, implies an intention to benefit, the individuals named.** Questions, how- 
ever, frequently arise as to whether a gif! is a gift to a class or to indivi- 
duals. A gift to lk my daughters A, B and C (by name) and their issue \ 
simplicity is merely a gift to tho persons named and if any one should have died 
in the lifetime of the testator there would have been a lapse of his share. 4 * But 
if the gift is to “ my daughters A, B and C (by name) and their issue,” and 
the will contains a further direction that any daughter born subsequently should, 
participate equally with those names, it is a gift to a class consisting of the 
daughters named and all other daughters thereafter to be bom. 6 A gift to my 
M nine children ” is not a gift to a class. 6 Where, however, the 4 bequest of a 
residue was to a son and four daughters, nominatvm , the testator having two 
sons and four daughters all of age at date of will, and “ such of my child or 
children, as should attain 21 years or marry, in equal shares as tenants-in- 
common, but subject, as to the share of any daughter, whether now living or a 
child hereafter to be born to the trusts following — 11 the share of ” such 
daughter being settled, it was held that the five named took as a elass and not 
as individuals and that the whole residue was divisible among the three who 

1 4 Bear., 318. 

a Indian Succession Act, s. 86. This section applies to Hindus, etc., under the Hindu WillsAot. 

* Per Loan Cottenham, Barber v. Barber , 3 My. and Cr., 888. 

4 Re Stanhope's Trusts, 27 Beav., 301, p. 303. 

* Its Stanhope's Trust, 37 Bear., 801. 

* fy re Smith's Trusts , L. B., 9 Ch. D., 117 j In re StansfiM, L. 16 Oh. D., 84, 
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survived the testator, tho other two having died without issue. 1 The testator 
in that case had in effect treated the five persons named as a class. Any persons, 
not strictly constituting a class may be ho treated by the tCBtator as to 
constitute a class. Thus, a gift to A and the daughters of B and a gift to the 
daughters of A and the daughters of B are both gifts to a class.* 

In Ska tv v. McMahon 8 the gift was “ amongst all my children living at my 
death, including my sons, B and W,” and by a codicil tho gift to W was revoked, 
and the gift was held by Loim Sr. Lkonakds, to bo a gift to a class. 4 A gift, how- 
ever, to H for life and at his death to ho equally divided between bis surviving 
ehildron and his noice R, is not, it was held in Drakeford v. Drakeford ? a gift to a 
class, becauso a class, though not the number const itutmg a class, must bo ascer- 
tained at one and the same time. R having died in the lifetime of tho testatoi, 
there was a lapse.* In As pi nail v. Duckworth ? where the gift was unto and equally 
amongst tho testator’s nephew, A (A not being a child of B) and tho children of 
his sister B, or their respective oxecutors, it was held that the gift waB to a class, 
and that if one of them happened to die in the testator’s lifetime, the survivor 
or survivors would take tho whole. 8 If tlioi*c is a direction in the will that the 
gift is to be vested q,t tho testator’s death, then, in tho case of a bequest to all 
the children of J. 1). and to R. A., there will bo no lapse, as in the case of 
Drakeford v. Drakeford? but the gift will go to those who survive. 10 A gift 
to all the nephews and neiccH of the lato husband of the testatrix who were 
living at the time of his decease, excopt A and II, was hold to be a gift to aclass. 11 

Both according to English Law and the Indian Succession Act, where there 
is a bequest simply to a described class of persons the thing bequeathed will 
go only to such as shall be alive at the testator s death. 1 * But this rule is sub- 
ject, under tho Indian Act, to this exception, that if property is bequeathed to a 
class of persons described as standing in a particular degree of kindred to a 


1 In re Jackson , L. R., 26 Ch. D., 162 j Be Stanhope's Trust , 27 Beav., 201. 

* Re Stanhope's Trusts , 27 Beav , 201 ; In re Jackson , L. R., 25 Ch. D., 162. 

* 4 D. and W., 431. 

4 Clark ▼. Phillips, 17 Jur., 886. 

* 38 Beav., 43 j see In re Featherstone's Trusts, L. R., 22 Ch. V., Ill ; « Ann Wo e 

W*U, 31 Beav., 323 s Re Chaplin's Trusts , 33 L. J ., Ch. 163 j Wilson v. Alter, 44 L. T., N. S., 24U. 

0 Drakeford v. Drakeford , 33 Beav., 48. 

* 86 Beav., 307. 

* See In re Featherstone's Trusts, L. R., 22 Ch. D., 111. 


• Supra. 

10 In re Featherstone's Trusts , L. K., 22 Ch. D., 111. B . 

Dimmd t. Botiotk, L. R„ 10 Oh., 368 , JW r. Franci*. S fi65 « '** T ‘ 

4 Hon, 801 , Uigh v. Leigh, 17 Bear., 606 j but Me Cruu r. Bcumll, 4 Drew., Bit, S »r K «• 

*• Indian Succession Act, •. 08. This seotion applies to Hindus etc. with oertain necessary 
modifications— Act HI of 1870, ss. 2, 6. 
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specified individual, but their possession of it is deferred until a time later than 
the death of the testator, by reason of a prior bequest or otherwise, the property 
will at that time go to such of them as shall be then alive, and to the repre- 
sentatives of any of them who have died since the death of the testator. 1 
In England, generally speaking, every person who at the time of the testator 9 e 
death falls within the described class will be entitled ; but where it appears 
from express declaration, or clear inference upon the will, that the testator inten- 
ded to confine his bequest to those only who answered the description at the date 
of the instrument , such intention must be carried into effect. 8 A Court of Equity, 
however, is always anxious to include all children in existence at the time of 
the testator's death, and particularly when he stands in the relation of parent 
to child. Presuming that a testator intended to do his duty in providing for 
all his children at his death, the Court will lay hold of any general expression 
to give effect to his presumed intention, and will not permit such general ex- 
pression to be narrowed by the context. 8 

A child en ventre sa mbre is considered to be in existence at the testator’s death 4 
and will be included in a simple bequest to children. But children, not en ventre 
eam&re, but bom afterwards will not be included where a bequest is immediate 
to children as a class, although the bequest be to children “ begotten or to be 
begotten M or “ that may be bora." 6 Similarly, where the period of distribution 
is subsequent to the testator’s death although a child who falls under the descrip- 
tion tbeUfe entitled, although not born at the testator's death, no child born after 
the period is entitled, 6 and that, also, even where the words 11 born or to be born ” 
or similar words are added J 

According to English law, in the case of an immediate gift, if there are no 
children born at the death of the testator, or, where a prior interest is given, at 
the period of vesting in possession, all children subsequently born are let in ; s 
but under section 90 of the Indian Succession Act if there be no abject in being 
answering to the description of the class, the bequest is void. 9 

1 Ibid ; soe Hughes v. Hughes, 14 Ves., 256. 

• Sherer v. Bishop, 4 Bro. C. C., 55. 

• Matchwick v. Cock, 7 Ves., 609 \ Freetnantle ▼. Taylor, 15 Ves., 363 ; In re Heighten'* 
Trust, L. R., 2 Ch., Dir., 763 ; Williama on Executors, p. 1093—4. 

4 Clarke v. Blake, 2 Bro. 0. C., 819 j Pearce r. Carrington, L. R., 8 Chan., 969 ; see In re 
Emery'* Estate, L. R., 3 Chan. Dir., 300. 

• Sprackling v. Bonier, 1 Dick., 344 ; Early v. Middleton, 14 Bear., 458 * Starrs r. Benbow, 
2 M. and K., 46, (S. C.) 3 DeG. M. and G., 290. 

• Oimlett v. Purton , L. B., 12 Eq., 427 * see Iredell r. Iredell, 25 Bear., 485 j Bateman v. 
Gray, L. R., 6 Eq., 215. 

• Whitbread r. 8t. John, 10 Ves., 152 j Pareons r. Justice, 34 Bear., 698. 

• Williams on Executors, p. 1096. See Weld r. Bradbury, 2 Ver., 75 j Shepherd r. Ingram, 
Juab., 418 ; Hutcheeon r. Jon ee, 2 Hadd., 124 j Wyndham r. Wyndham, 2 Bro. C, 0., 58. 

• See illustrations (b) and (/) to s. 96 of the Indian Succession Act. 
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In the case of Bant Loll Sett v. Kami Lall Sett, 1 which was a case on the 
construction of a deed, Wilson, J. had occasion to examine the authorities as to 
gifts to a class generally and gifts to a class tainted with the vice of remoteness, 
which will be dealt with later. “ In dealing ” he said, “ with a gift to a class you 
inquire, first, at what period the class is to be ascertained — it may, in the case 
of a will, be on the death of the testator, or at a later period. If the class is to 
be ascertained on the death of the testator no question of remoteness can arise 
and the general rule is that the gift takes effect in favour of such of the class 
as are then capable of taking. If the ascertainment of the class is deferred to 
a later date, those who become members of the class within the extended period 
are admitted and, subject to any question of remoteness, those, who are thus ca- 
pable of talcing, take. In either case, if any members of the class are incapable 
of taking because bom after the date of ascertainment, they are simply excluded 
and the rest take the whole, and this is so even if the gift to be persons bom and 
to be bom. 1 If any die in the testator’s lifetime they are simply excluded and 
the rest take the whole ; 8 if the gift to one is revoked by codicil he is simply ex- 
cluded and the rest take the whole. 4 If one is incapacitated because he has 
attested the will he is* simply excluded and the rest take the whole. 6 In many of 
the cases the decision was based upon the special doctrines of English law appli- 
cable to joint tenancy, but Fell v. Biddolph 6 and In re Coleman 7 show that the rule 
is the same where no joint tenancy comes in. The Indian SuecessMu Act in 
s. 08 declares the law applicable to wills governed by that Act in ffcordance 
substantially with the view I have explained.” 

The rule laid down by the section referred to, it seems, would apply where 
the gift is of a particular sum to each member of a class, and the class is fixed 
at the death of the testator. 8 

If there be a preceding life or other interest, as in the exception to section 
98 of the Indian Succession Act, the distribution of the fund is suspended, and 
the class entitled will be the children, or as the case may be, living at the death 
of the testator, and also those horn afterwards, but before the determination of 
the life or other prior interest. 9 It is because the interests vest in each 

* I L. R., 12 Oal., 663, p. 679. 

9 SpracMing v. Ranier , 1 Diok., 344 ; Syton v. Ayton, 1 Cox., 827 ; Whitbread v. Lord 8t. 
John, 10 Ves , 152 * Mann v. Thompson , Kay, 688. 

* Stewart v. Sheffield, 18 Bast, 626 \ Re Coleman, L. R., 4 Ch. D., 167. 

4 Shaw ▼. McMahons , 4 Dr. P. W., 481. 

4 Young v. Davies, 2 Dr. and S., 167 j Fell v. Biddolph , L. R., 10 C. P., 701. 

* D.R., 10 0. P.701. 

’ L.R.4 0h.D. 167. 

* Ringroee v. Bramham, 2 Cox, 884 } Butler v. Lows , 10 Bina., 817. 

* Middleton v. Messenger, 5 Ye*., 186 j Walker v» Shore, 16 Vet., 122 j Barnaby r. Taeeell 
L, R., llRq.,868. 
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member of the class as be comes into being that, if he die before the period of 
distribution , 1 the representatives of such as have died since the death of the tes- 
tator will be entitled along with those alive at the period of distribution.* 
Where the distribution is to be made when all attain, or when the youngest 
attains, a particular ago, all children will be admitted, and not merely those who 
happen to be living when the youngest attains the particular age. 8 But where 
the period of distribution is postponed until the members of a class — e. g., chil- 
dren — attain a particular age, the rule is to let all in until there must be a dis- 
tribution of a Bhare to me. Accordingly, if any member of the class has attained 
that age at the death of the testator, tlie class is then ascertained* If no child 
has attained that age, the class is ascertained as soon as any one child does, and 
all members of the class born at the death of the testator, or coming into exis- 
tence before the first attains the particular age, are entitled, to the exclusion of 
those born afterwards. 6 In Locke v. La/mh,* there was a bequest of a sum of 
stock to be divided between all the children of A. B., as they should attain his 
or her age of 21 years ; and it was held that the fund was to go to such of the 
children of A. B. as wore living when the first attained 21, and who had 
attained or who should attain 21. Jf the testator merely declares that the 
interests are to be vested at 21, the class is ascertained at his death. 7 

In BerkeUy v. Swinbourne , 8 the testator bequeathed his residue in trust for 
bis mother for life, with remainder in trust for the children of his two sisters 
in equal shares as tenants-in-common, to be vested interest, in tho sons at twenty- 
one, and in the daughters at that age or on marriage. The testator's mother 
died a few months after him, and his sister had several children some of whom 
were bom after the death of his mother. It was held that the mother's death 
was the period at which the shares vested and consequently that after-born 
children were not entitled to participate in the funds. 

In Maseyk v. Fergumn , 9 Pontikex, J. expressed an opinion that s. 98 of 
the Indian Succession Act applied only to vested interests. 


1 Attorney -Qeneral v. Crispin , 1 Bro. C. C-, 886 j Middleton r. Messenger, G Ves., 186. 

* See illustrations (d) and (e) to s. 98 of the Indian Succession Act. 

* Maintvaring v. Beevor, 8 Bare, 44 j Hughes v. Hughes , 14 Ves., 2G6. 

* Hogger v. Bayne, 23 Reav., 474. 

* Andrews v. Partington , 8 Bro. 0. 0., 491] Barrington v. Tristram, 6 Ves., 845 ; Oppen- 
tint ▼. Henry, 10 Hare, 441 j Whitbread t. St. John, 10 Ves., 152. 

* L. H , 4 Eq., 372. 

1 Berkeley v. Swinboume, 16 Sim., 275. Intestate and Testamentary Succession in India, 

p. 122. 

* 16 Sim., 275. 

* 1. L. E., 4 Cal., 804. 
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It has already been pointed out in dealing with the subject of lapsed 
bequests that if the legatee does not survive the testator, the bequest lapses and 
forms part of the residue of the testator's estate, unless it appears by the will 
that the testator intended that it should go to some other person. It may happen, 
however, that a bequest is given under a particular description to a person nc/t 
yet come into existence either at the date of the will or of the testator's death, 
and in such case there is no lapse. 

Section 99 of the Indian Succession Act, after laying down the rule that 
a bequest is void when made to a person by a particular description, and no 
person answering the description is in existence at the testator's death, allows 
an exception when such person stands iti a particular degree of kindred to a 
specified person, but his possession is deferred by reason of a prior bequest 
or otherwise. The exception expressly declares that the gift is to take effect if 
any person answering the description comes into existence between the death 
of the testator and the time to which possession is referred. 

If section 99 of the Indian Succession Act, as pointed out by Wilson, J., 1 
stood alone, it would absolutely and without restriction empower a testator to 
whom it was applicable 8 to give his property to unborn persons standing in 
any particular degree of kindred, provided those persons came into existence 
before the gift is to take effect in possession. Sections 100 and 101 of the Indian 
Succession Act, which like s. 99, are, however, embodied in the Hindu Wills 
Act, 8 lay down restrictions upon the power conferred by s. 99. Section 100 pro- 
vides, in effect, that tlio deferred bequest must comprise the whole of the 
remaining interest of the testator in the thing bequeathed, 4 and section 101, 
which is general in its terms, invalidates any bequest which delays the vesting 
beyond a life or lives in being and the minority of the donee, who must be 
living at the close of tlie last life. Under the general Hindu Law which 
applies in cstfes to which the Hindu Wills Act is not applicable, a gift to 
persons unborn at the death of the testator is void,* and this is also true under 

* Alangamaryori Dabee v. Sonamoni Dabee , 9 0. L. B., 121 ; I. L. B., 8 Cal., 157. See supra 
p. 208, note (7)* 

* It applies to Hindus, etc , under Act XXI of 1870, s. 2. 

* See A langamavjori Dabee v. Sonamoni Dabee, 1. L. B., 8 Cal., 687 and Ram Lai Sett v. 
Kwnai Lai Sett, I. L. B., 12 Cal., p. 669 as to whether 88. 100, 101 aud 102 have any application 
to Hindu wills, regard being had to the b. 3 of the Hindu Wills Act. 

* Section 100 is as follows Whero a bequest is made to a person not in existence at thO 
time of the testator's death subject to a prior bequest contained in the will, the later 
bequest be void, unless it comprises the whole of the remaining interest of the testator 
in the thing bequeathed. 

* Tagore v. Tagore, 9 B. L. B., 877 j Kherodemoney Dosses v. Doorgamoney Dosses, I. L, B., 
4 CaL, 455, (8, C J, 8 C. L. B., 815 j Alangamanjori Daks* v, Sonamoni Dabee, 10 0. L B., 459 
(8.0.},I.L,B. l 8Cal.,637. 
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the Hindu, Wills Act, which was passed, shortly before the decision of the Privy 
Council in the Tagore case, for the purpose of providing rules for the execution, 
attestation, revocation, revival, interpretation and proof of the wills of Hindus. 

In the case of Alangamanjori Dabee v. Sonamoni Dabee, 1 Wilson, J. consider- 
ed that in case of wills to which the Hindu Wills Act applies, viz., wills made 
after the 1st of September, 1870, ss. 99 — 101 of the Succession Act being em- 
bodied in the later Act must be allowed to have their full effect, and he held, 
that, under these sections, a gift to the unborn children of the testator’s three 
unmarried daughters, to take effect when these children attained their majority, 
was a valid gift. It was argued, in that case, that the gift was invalid by reason 
of the last proviso of s. 3 of the Wills Act, which provided that nothing in the 
Act contained “ shall authorize any Hindu, Jaina, Sikh, or Buddhist to create in 
property any interest which he could not have created before the first day of Sep- 
tember, 1870.” Wilson, J., however, was of opinion, that to give this effect to s. 
3 of the Hindu Wills Act was, wholly or partially, to overrule ss. 99 — 101 of the 
Succession Act, as embodied in b. 2 of the Wills Act ; and in order to avoid so 
doing, he considered himself bound to hold that the words ‘ create any interest,’ 
in the lftBt proviso of s. 3, must be read as referring to the estate or interest 
which could be given, without reference to the further question to whom it 
could be given, that being a view which gave a meaning to the words of that 
section, while at the same time it allowed the sections embodied in s. 2 of the 
Hindu Wills Act to take effect. 

If the decision of Wilbon, J.,had been upheld by the Court of Appeal the law 
as laid down in the Tagore case, which, as already mentioned, had not at the 
date of the passing of the Hindu Wills Act been decided by the Privy Council, 
would have been materially altered. The decision of Alangamanjori Dabee v. 
Sonamoni Dabee was, however, first dissented from by Pontifex, J., in the case of 
KaUynath Naug Ghowdhry v. Chunder Nath Naug Chowdhry ,* and, "subsequently, 
overruled, on appeal, by Garth, C. J., and White, J., 8 who held that a gift by 
will to Hindus unborn at the time of the death of the testator, whether made prior 
or subsequently to the passing of the Hindu Wills Act, was void. 

Under the exception to s. 99 of the Indian Succession Act, a bequest to the 
eldest son of C, who had no son at the death of the testator, to be paid to him 
after the death of B would be a valid gift to a son of C born during B*s lifetime 
and alive at B’s death.* 

Section 1Q1 of the Indian Succession Act is a restriction on the rule as to 

9 C. L, B., 121, (S. C.), I. L, R., 8 Cal., 157. 

» I. L. B-, 8 0»L, 878, (8. C.), 10 O. L. R., 459. 

* Alangamanjori Dabee v. Sonamoni Dabee, X. L* R., 8 Cal., 687* 

* Illustration (c). 
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perpetuities under English law 1 By that law the vesting of property might 
be postponed for any number of lives in being and an additional term of 21 
years afterwards, and for as many months in addition as are equal to the ordi- 
nary period of gestation, should gestation exist ;* and the additional term of 21 
years might be independent or not of the minority of any person to be entitled.® 
Section 101 allows the vesting to be delayed, beyond the lifetime of 
one or more persons in being, for the period only of the minority of some 
person in existence at the end of that period ; and under s. 3 of the same Act, 
the period of minority of persons governed by the Act is eighteen years. The 
addition of an absolute period of 21 years has not been adopted by the 
section. 

It is a rule that, in considering questions of remoteness, the question is not 
whether the limitation is good in the events which have happened, but whether it 
was good in its creation, and whether it must necessarily take effect within the 
limits prescribed by law. 4 In Dungannon v. Smith , Platt, B., thus enunciated 
the rule : “ Where a gift is afflicted with the vice of its possibly exceeding the 
prescribed limit it is at once and altogether void both in law and equity. And 
even, if in its actual event it should fall greatly within such limit, yet it is still 
as absolutely void as if the event which would have taken it beyond the limit 
had occurred.” The rule has been held to apply to Hindu Wills. In the case of 
Soudamoney Dossee v. Jogesh Ghundra Dutt, b Pontifex, J. said, “ In deciding ques- 
tions of remoteness in England it is an invariable principle of the English Courts 
to pay regard to possible and not to actual events ; and the fact that a gift 
might include objects too remote or incapable of profiting directly by the 
testator’s bounty is held to be fatal to its validity. This principle is equally 
applicable to the interpretation of the wills of Hindus.”® It is of course 
applicable, in like manner, to all wills to whioh the Indian Succession Act applies. 

The possibility of a woman being past child-bearing is not a possible event 
for the purpose of determining whether a gift is void for remoteness or not, 7 and 

1 Section 101 of the Indian Suooession Aot is as follows No bequest is valid whereby 
the vesting of the thing bequeathed may be delayed beyond the lifetime of one or more 
persons living at the testator’s decease, and the minority of some person who shall be in 
existence at tbe expiration of that period, and to whom, if he attains fall age, the thing 
bequeathed is to belong. 

• Jm v. AudUy, 1 Cox., 824 ; Fearne, Oont. Bern., 480. 

9 Cadell v. Palmar, 1 01. and F. f 872. 

4 J$$ v* AudUy, 1 Oox., 824 1 psr Lord Button ; on Hodton v. Ball , 14 Sim., 668 t Lott v. 
Raaidall, 8 Sm. and Gift., 88 ; Dungaitnon v. Smith, 12 01. and F ., 846 i Smith v« Smith, L B», 
6, 0b., 842 1 see la rs Baavan't Trusts, L. B., 84 Cb. D., 716. 

4 I. L. B., 2 Cal., 268 — 9. 

• See Bromamoyi Dart v. Jagaa Chandra Dutt, 8 8. L. B., 400* 

1 ba r. Audl$y, l Oox., 824. 
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the Court, therefore, will not allow evidence to bo given to show that at the 
date of the will a married woman was past the age of child-bearing for the 
purpose of showing that children then living were meant, so as to make valid 
a gift over, which otherwise would be void for remoteness. 1 

The following are the illustrations to s. 101 of the Indian Succession Act : — 
A fund is bequeathed to A for his life ; and after his death to B for his 
life ; and after B’s death to such of the sons of B as shall first attain the age of 
25. A and B survive the testator. Here the son of B, who shall first attain 
the age of 25, may be a son bom after the death of the testator ; su^h son may not 
attain 25 until more than 18 years have elapsed from the death of the longer 
liver of A and B ; and tho vesting of the fund may thus bo delayed beyond the 
lifetime of A and B, and the minority of the sons of B. The bequest after B’s 
death is therefore void. 9 If a fund is bequeathed to A for his life, and 
after his death to B for his life, and after B’s death to such of B’s sons as 
shall first attain tho age of 25 and B dies in tlio lifetime of the testator, 
leaving one or more sons, in this case tho sons of B are pei*sons living at 
the time of tho testator’s decease, and tho time when either of them will 
attain 25 necessarily falls within his own lifetime and the bequest is valid. 3 
Again, if a fund is bequeathed to A for his life, and after his death to B 
for his life, with a direction that, after B’s death, it shall be divided amongst 
such of B’s children as shall attain tho ago of 18; but that if no child of B shall 
attain that age, tho fund shall go to C. Here, as the time for tho division of the 
fund must arrive at the latest at the expiration of 18 years from the death 
of B, a person living at the testator’s decease all, the bequosts are valid.* 
In the case of a fund boquoathed to trustoos for tho benefit of the tostator’s 
daughters, with a direction that if any of them marry under age, her share of 
the fund shall be settled so as to devolve after her death upon such of her chil- 
dren as shall attain the age of 18, any daughter of the testator to whom the 
direction applies must be in existence at his decease, and any portion of the 
fund which may eventually be settled as directed must vest not later than 18 
years from the death of the daughter whose share it was. All these provisions, 
therefore, will be valid. 1 

According to Hindu Law gifts in favour of idols are not invalid though 
the gifts be in tbeir nature perpetual. 6 If, however, a devise to idols be not a 

1 Inra Sayer'a Trusts, L. B„ 6 Eq., 319. 

’ Indian Succession Act, a. 101, illustration (a). 

• Ibid, illustration (b). 

' 4 Ibid, illustration (c). 

• Ibid, illustration (<*). 

• Kumar a Aeima Krishna Dab ▼. Kumara Kumara Krishna Deb, 2 B. L. B., 0. C., 47 per 
KUnaBT, J. * Tagore r. Tagore, 9 B. L. B , 377 j KrishnaramarU y, Ananda Krishna , 4 B. L. B. r 

0.C., m. 
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real dedication for the worship of the idols, but in effect a settlement in perpe- 
tuity for the beneficial interest of the descendants of tho testator, it will be void. 1 
Under Hindu Law any provision for perpetual descent or for restraining alienation 
is void/’* but, in the case of Rally Frosono Mitter v. Qojtee Naih Kur , 8 it was held, 
that a recital by the testator of his desire to establish a perpetuity did not in- 
validate the subsequent trusts of the will, so far as they wero otherwise good 
according to law. 4 

The Indian Succession Act, by s. 102 B , declares that if a bequest is made to 
a class of persons, with regard to some of whom it is inoperative by reason of the 
rules contained in sections 100 and 101 of the Act, or either of them, the bequest 
is wholly void. 

Now, whether a gift bo given by act intar vivos or by will, no one can take 
under the gift who is not in existence and thus capable of taking at the date from 
which the gift speaks, that is to say, the date of the gift, if inter vivos , the death 
of the testator in the case of a will. 6 Accordingly, if tho gift be intendod to 
operato partly in favour of persons living and partly in favour of persons not yet 
bom, the intention of tho donor or testator cannot take effect to its full extent. 
The principle upon which tho Courts should act in such cases has given rise to 
much difficulty, and there appears to bo some conflict of authority. Section 102 
of the Indian Succession Act adopts the rule in Leake v. Robinson , 7 but expressly 
limits it to cases of gifts to a clasN affected with remotness by s. 101 or to the 
case of analogous defect mentioned in s. 100 of the Act. Jn England, as we have 
seen, a gift is bad which does not vest in some one within a life in being and 
twenty-one year's afterwards, and, under the rule in Leake v. Robin-son, a gift to 
a class in such terms that tho ascertaining of the class and the vesting of the gift 
are, or may be, deferred beyond the period allowed by the law, is wholly void 
and cannot be made effectual for such members of the class as might be ascertain- 
able earlier. •This rule, it is pointed out by Wilson, J ., 8 is a rider upon the law 


^ Promotho Dossee r. Ra-dhika Prasad Dut-t, 14 R. L. R., 175 j see supra, p. 50. 

" Mayne, 8. 395. 

• 7 C. L. K., 241. 

4 See Krishnararwtni Dost v. Ananda Krishna Pose, 4 B. L. R., (O. C.), 331 ; C hinder - 
■money Dossee v. Motilal Mulliclc, 6 C. L. R., 496. 

• This section is embodied in the Hindu Wills Act, but having regard to s. 8 of that Act 
it is at least doubtful whether sa. 100, 101 or 102 are really applicable to Hindu Wills— See 
Ram Lai Sett v. KanaxLal Sett , I. L. R., 12 Gal., p. 669. 

• See Tagore v. Tagme, 9 B. L. R. ; Soudamoney Dossee v. Joges Chundra Dutt, 1. 1#. B., 
2 Cal., 962 » Kherodemoney Dossee v. Doorgamoney Dasse, 1. L. R., 8 Cal., 465 j Ram Lai Sett 
v. Kami Lai Sett, L L. B., 12 Cal., p. 669 ; per Wilson, J. 

• 3 Motivate, 868. 

• Ram Lai Sett v. Kanai Lai Sett, I. L. R., 12 Cal., p. 681. 
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of remoteness and has never been applied to any case except that of a gift to 
a class tainted with the vice of remoteness. Lord Selborne in Pearks v. Mosley 1 
thus enunciated the rule : “ The rule is that the vice of remoteness affects the 
class as a whole if it may affect an unascertained number of the members.” The 
ground upon which the rule is based is that the donor’s intention was to benefit 
all the members of tlio class, anti that to construe the gift as a gift to such 
members of the class as are capable of taking, having regard to the rules as to 
remoteness, would bo make a new will for the testator. In Leake v. Robinson, 
Grant, M. R., thus explained the reason for the rule, “ 1 must make a new will 
for the testator, if 1 split into portions his general bequest to the class and say 
that because the rule of law forbids his intention from operating in favour of 
the whole class l will make his bequests, what he never intended them to be, viz., 
a series of particular legacies to particular individuals, or what he had as little in 
contemplation, distinct bequests in each instance to two different classes, namely, 
grandcnildren living at his death and to grandchildren born after his death.”* So 
Rolvk, B. in another case said : “ The reason why a gift to ft class, as children 
or the like, is void, when it embraces some objects too remote to this : there is 
no intention to give to any number short of the whole class ; and therefore, if 
the prescribed limit, may be transgressed, the whole gift fails, because it does 
not necessarily take effect within the prescribed period.” 8 

The first case in which the rule was followed in India was that of Bramamayi 
Bad v. Jayes Chunder Butt > Tn that case the testator directed his property 
to he divided into five shares, of which each of his four sons should take one 
and his two grandsons the other, for life, with a gift over, and a question was 
raised as to the devolution of the shares of two of his sons, W and S. As to 
the share of S, there was a clause in the will which declared that 44 on the 
death of any son without leaving male issue, his share should go to the sur- 
vivors of my said sons and my said two grandsons for life and* their respec- 
tive male issue absolutely after their death in the same manner and proportions 
as hereinbefore described respecting their original shares.” It was held that 
the gift over was void. The gift was construed as a gift 44 to the surviving sons 
and the living male issue of the deceased sons as a class, the surviving sons to take 
for their lives, and the issue of the deceased sons absolutely,” and it was pointed 
out that male issue might include persons born after the death of the testator. 
On this point Norman, «J. said, 41 The gift, therefore, so far as it is a gift to the 
unborn male issue of the sous and grandsons of the testator must fail. Now it 
is a well settled rule in construing wills, founded upon excellent reasons, and 
which has been adopted in the 102nd section of the Indian Succession Act, that 


* L. E., 5 Ap. Ca., 7U. 

* 2 Her., p. 890. 


• Jhmgannon v. Smith, 12 Cl. and F., p. 878. 
4 8 B. L. B., 400. 
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where there is a gift to a class, and some persons constituting such class cannot 
take, in consequence of the remoteness of the gift or otherwise, the whole must 
fail. Upon that principle, I think we are bound to say that the gift over on 
the death of Shib Daws wholly fails.” 

In the case of Soudamoney Dassee v. Jog ex Chunder Dutt, 1 * * * which was upon the 
same will as the case just referred to, the plaintiff was the widow of the son of W, 
who had been held in the latter case to have taken his father’s share absolutely. 
The claim was resisted by the defendants, w r ho claimed under the subsequent limi- 
tations over, which they contended were valid, and who were willing to admit 
that the plaintiff’s husband became entitled under the original gift. Neither 
party (it being their interest not to do so) contended that the original gift to 
the male issue of the testator’s son was invalid, as including objects too remote, 
oi*, in other words, objects to whom, under the law, the testator could not 
lawfully make a devise. The objection, however, was taken by Pontikex, J., 
at the hearing, and adopting to the full extent tho rule laid clown by Norman, J., 
he held that the gift to the plaintiff’s husband was bad. 

In the next case, that of Kh erode money Dossee v. Door gam out y Dos see, 8 the 
residue of his estate after several other legacies was given by the testator “ to 
the son lately bom to my sister’s husband S and to the son or sons that may here- 
after be bom to him.” The gift was held to be wholly void on the principle 
laid down on the case of Soudamotiey Dossee. 

Considerable doubt, however, has been cast upon the authority of those 
decisions, none of which, it may be observed, have received the sanction of the 
final Court of Appeal, by two recent cases 

In the first case 8 which was decided by the Privy Council, one Mata Dyal, 
the grandfather, his son, Udey Narain and his grandson, Satrujit formed a 
joint family governed by the Mitaksliara Law. Udey was a man of profligate 
and extravagdht habits and in order to protect the estates, Mata Dyal, with 
the consent of Udey, to whom a sum of Rs. 5,000 was paid, made a con* 
vey an ce of his estate to Satrujit and declared that “ S atm jit and his own 
brothers, who may be bom hereafter, are and will be the permanent and right- 
ful owners.” The Privy Council held that the transfer was not void but 
operated as a valid transfer to Satrujit. In their judgment the Privy Council 
say:* “There remains a question of some difficulty, whether the deed, which 
contemplates benefits to after-bom sons of Udey Narain as well as to Satrujit, 
can have any operation in his favour. This question, though raised in the 
plaint, is not dealt with by either of the Lower Courts. It depends entirely 

1 I. L. E. 2 Cal., 212.. 

* I. L. B., 4 0*1., 465, (S. C.) ( 3 C. L. B., 315. 

* Bai Bishen Chand v. Asmaida Kotr , L. B., 11 I A., 164, S. C., 1. L. B„ 6 All. 600. 

* L. B* li I. A., pp 176-179. 
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on the view which may be taken of the meaning of the parties to the transao 
tion, for the rale of law, on which the plaintiff relies is, viz., that gifts cannot be 
made to persons unborn at the time, is well settled. 

It is said then that the gift is made to a class, and that inasmuch as some 
of the class arc unable to take, none can take, and certain sections of the Indian 
Succession Act of 1865 arc invoked to give weight to this contention, the Legis- 
lature having thought fit to apply these sections to Hindu wills. 

Independently, however, of the distinction which may be taken between wills, 
the operation of which is suspended during the testator's life, and deeds which 
operate immediately, especially such deeds as confer a present interest upon a pre- 
sent person, the sections cited have no bearing on such a gift as that under consi- 
deration. Section 102 lays down the rule that a bequest inoperative as to some of 
a class shall be wholly void, not. in all cases, hut only when the bequest offends 
against the rules contained in sections 100 and 101. And the gift under consider- 
ation doeH not fall within either of these two sections. It may be that illustration 
( b ) to section 102 imports into India an English rule of construction which usually 
defeats the intention of the testator. But whatever force the illustration may 
have (and it seems out of place as attached to a section intended, not to define 
the word “ class," but only to establish a special incident of gifts to classes), it is 
not made applicable beyond the two cases contemplated by sections 100 and 101. 

Assuming that the deed is intended to express a gift to the brothers of 
Satrujit, which cannot take effect as such, what is the whole scheme of the 
parties ? We find them bent on saving the ancestral estate fi*om the conse- 
quences of the continued extravagance of one of its members. The plan they 
adopt, probably the only plan open to them except a complete partition, is a 
transfer by the head of the family, with the consent of his son, to the lower 
generation. The only member of that generation was the grandson Satrujit. 
He therefore is made to take by name and immediately, and the possession and 
ownership are transferred to him. Ib then the gift undisputably designed for 
him wholly to fail because the parties supposed that they could join with him 
possible after born sons, who, if any had happened to be bom, could not legally 
claim under a gift ? Is Udey Narain, whose interests were bought out for 
valuable consideration to re-enter upon his son, in whose favour they were 
bought out P No donbt that on the present assumption some portion of the 
intention must fail, but that is no reason why the whole should fail. The para- 
mount intention was to get rid of Udey Narain by passing the property to his 
sons. That intention is much more readily effectuated by giving the property 
t6 Satrujit, the only then son of Udey Narain, than by holding that the deed 
and all that followed upon it, the mutation of names, the possession and manage- 
ment of Asmaida did not operate any change at all. 

Oases are not rare in which a Court of Construction finding that the whole 
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plan of a donor of property cannot be carried into effect, will yet give effect to 
part of it rather than hold that it shall fail entirely. In the present case, there 
is every reason for holding that, if Satrujit’s possible brothers are not able to 
take by virtue of the gift, lie shall take the whole. He is there, present and able 
to receive the gift. He is an individual designated in the deed. If the deed 
stood alone, it is a question in each case whether a designated person who is 
coupled with a class described in general terms is merged into that class or not. 
But the deed does not stand alone. It is followed by actions of a kind which 
even without a deed may work a transfer of property in India. Satrujit is en- 
tered in the Collector’s books as the sole possessor of the property, and his 
guardian takes possession, firat in his name and afterwards as his successor. 
Their Lordships hold that the circumstance that the parties wished to do 
something beyond their legal power, and that they have used unskilful language 
in the deed of gift, ought not to invalidate that important part of their plan 
which is consistent with one construction of the deed, and is clearly proved 
from the transfer of the property in fact. 

But their Lordships conceive that it is not necessary to view this transaction 
as though it wore to be determined by rules of construction drawn from English 
law and applicable to English deeds of gifts. The High Court viewed it in 
the light of a partition. It cannot be strictly a partition, for according to the 
Mitakshara 1 there can be no partition directly between grandfather and grand - 
son, while the father is alive. But it is a family arrangement partaking so far 
of the nature of a partition that Udoy Narain receives a portion and is thence- 
forth totally excluded and quoad ultra Mata Dyal surrenders his interest to 
his grandson, who on a complete partition among the whole family would be 
entitled to one-fourth. Nowin such an arrangement it would be quite consistent 
with Hindn ideas of ancestral property to express a desire that the whole genera- 
tion into which the property was transferred should benefit by it. Indeed in the 
case of a partition between father and sons it is laid down in the books that if a son 
born after the partition of ancestral estate does not out of the residue of his father’s 
estate get a share equal to what his brothers had obtained, the other brothel's 
must contribute to a share out of their portions. This rule is to be found ia 
the Dayabhaga,* which is a Bengal authority, but it refers to Vishnu and Vajnya- 
valkya, authorities on which the Mitakshara is founded. Indeed, the principle 
of the joint family is not less closely, but more closely, insisted on by the Bena- 
res school than by the Bengal school of law. But their Lordships are not now 
affirming the law on this point, nor are they deciding or prejudicing any ques- 
tion which may arise between Satrujit’s heirs, on the one hand, and his bro- 
thers, if any should be born, on the other. They are only shewing that the 

1 Gap. i, sect. S, verse 3. 


* Cap. vii a as. 10, 11 and 12. 
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notions present to the mind of the head of a joint Hindn family who is mak- 
ing a family arrangement are something very different from the notions 
present to the mind of an English testator when he makes a gift to a 
class.” 

That case was followed by the case of liwnlall Sett v. Kanailal Sett, 1 which 
also turned, not on the construction of a will, but of a deed. There ono Radhakristo 
Sett executed a deed by which he gave certain property to the defendants Barn- 
hill Sett and Shamlall Sett, the two existing sons of his son Madhub, and to 
the sons to be born to him in future, and he declared that the two existing 
sons and their uterine brothers who should be born in future should divide the 
same amongst them in equal shares. The deed further provided that two exist- 
ing brothers should take possession of the property and have their names 
registered in the Collector’s office, but that the rights and interests of the 
uterine brothers who should bo born in future should in no ivay be extinguished 
by reason of the existing brothers obtaining possession. Following the authority 
of the Privy Council in the case of Rai Bitthrn Chand v. Asm a Ida Korr* the 
Court (Garth, C. J and Wilson, J.) held that there was a good gift to the tw r o 
living grandsons, but tlmt the gift to the after-born brothers was ineffectual. 
Wilson, «l. discussed all the authorities on the question at great length, and, 
after expressing an opinion that the principles of construction adopted by the 
Privy Council wm* inconsistent with those acted upon in the cases of Sondamoney 
and Kherodemoney , said : “ For these reasons I should bo prepared, if necessary, to 
dissent wholly from the doctrine laid dow r n in these cases and to hold, as tbo general 
rule, that where there is a gift to a class some of whom arc, or may be incapa- 
citated from taking, because not bom at the date of the gift or the death of the 
testator, as the case may be, and where there is no other objection to the gift, it 
should enure for the benefit of those members of the class who are capable 
of taking. 1 flunk the late decision of the Priv} r Council is a direct authority 
for so holding, where the intention, is, as 1 think it was in this case, to give ft 
present gift to those of the class who are capable of taking.” 8 

It seems to be settled that by reason of the saving clause in s. 3 of the 
Hindu Wills Act that neither s. 100 or s 101 of the Iudian Succession Act, 
though embodied in the Hindu Wills Act, has any application to Hindu wills, 4 and 
Wilson, J. expressed an opinion that it would follow that s. 102 also had none 
either. 6 

1 1 L 11,12 Cal., 063. 

• L. R., 11 J. A. 164, (S. C.), 1. L. R., 6 All., 660. 

• I. L R., 12 Cal , 685. 

4 &langamanjor\ Dabee y, Sonan %om Dabee, 1. L. R., 8 Cal , G37. 

4 Ram Lai Sett v. Kanai Lai Sett, 1. L. R., 12 Cal., p. 669 j tee s. 6 of the Hindu Wills 

Act. 
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The rales as to remoteness in England were thus conveniently stated by 
Lord Hatherly in Oattlin v. Brown. 1 “ The first rule " he said, “ is that an 
executory devise is bad unless it be clear at tho death of the testator that, it 
must, of necessity, vest in some one, if at all, within a life in being and 
twenty-one years afterwards;" citing Dungannon v. Smith* (2) “The second 
rale is, that you must ascertain the objects of the testator’s bounty by constru- 
ing his will without any reference to the rules of law which prohibit remote 
limitations, and having, apart from any consideration of the effect of those 
rules in supporting or destroying the claim, arrived at the true construction 
of the will, you are then to apply the rules of law as to perpetuities to the 
object so ascertained." (3) “ Thirdly, if the devise be to a single person 

answering a given description, and any one member of the series intended to 
take may, by possibility, be a person excluded by the rule as to remoteness, 
then no person whatever can take, because the testator has expressed his inten- 
tion to include all, and not to give to one, excluding others citing Proctor v. 
The Bishop of Bath and Wells? (4) “ The fourth rule is, that where the devise 

is to a olass of persons answering a given description, and any member of that 
class may possibly have to be ascertained at a period exceeding the limits 
allowed by law, the same consequence follows as in the preceding rule ; and, 
for the same reason, you cannot give the whole property to thoH© who are in fact 
ascertained within the period and might have taken if the gift had been to 
them nominatim , because they were intended to take in shares to be regulated 
in amount, augmented or diminished according to the number of the other 
members of the class, and not to take exclusively of those other members. Of 
this rule, the cases of Jee v. Audley ? Leake v. Robinson 5 and Gooch v. Gooch,* are 
illustrations." (5) “ The fifth and last rule, to which 1 need advert, is this, — 

that, where there is a gift or devise of a given sum of money, or property to 
each member df a class, and the gift to each is wholly independent of the same 
or similar gift to every other member of the class, and cannot be augmented or 
diminished according to the number of the other members, then the gift may 
be good as to those within the limits allowed by law. This was settled in the 
case of Storr8 v. BenbowJ 

A bequest of a principal fund to be divided equally amongst a class (the 
children of the testator’s daughter), with a gift over in case of any of them 
dying under twenty-four without leaving issue, was held not to be void as too 

1 11 Hare, 872. 

* 12 Cl. and F., 646, 670. 

# * H. B„ 868. 

* 1 Got., 824. 

• 2 Her. m. 


• 14 Beav., 665. 
f 2 M. and K., 46. 
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remote, but to give a present vested interest liable to be divested in case of death 
under 24 without leaving issue. 1 

In the case of Maseyk v. Fergusson* the testator gave his residuary estate 
to trustees upon trust “ to invest and pay, transfer or divide the same unto, 
between, or among the children of my brothers A and B respectively, to be 
paid, transferred to, and divided among them in the proportions and at the 
times hereinafter mentioned, — that is to say, the share of each and every son of 
my said two brothers shall be double that of each and every daughter, and the 
share of each son shall be paid to him or them respecti vely upon his or their 
attaining the age of 21 years, and the share of each daughter to be paid to her 
or them on her or their respectively attaining that age, or previously marrying, 
with benefit of survivorship among all the said sons and daughters.” The 
testator left him surviving a sister and his brothers A and B, who both died 
before the eldest of the testator’s nephews or nieces attainod the age of 21 or 
married. The widow and executrix of A instituted a suit to have it de- 
clared that the above bequest was void under sections 101 and 102 of the 
Succession Act, and that she, as executrix of A, was entitled to one-third of the 
estate and the accumulations thereon. The Court (Pontifkx, J.), however, held, 
that the bequests were valid ; that the legatees took vested interests, subject to 
be divested on death before the contingencies mentioned in the will happened, 
and that the period of distribution alone was postponed. In tihum v. Hobbs ,* 
which was distinguished by Pontifkx, J., from Maseyk v. Fergusson , the testatrix 
gave a share of a residuo “ upon trust for her son for life, and after kia death 
upon trust to transfer and pay the capital of the said funds unto and amongst 
the children, if only one, or both, or all the children, if more than one, of her 
said son,” in manner thereinafter mentioned. Then followed a direction making 
the gift to her son void if he aliened or encumbered it, and giving over the 
dividends to the parties entitled in remainder. Then followed a declaration 
that the shares should be payable at 21, or marriage. Kindebsley, V. C., held, 
looking at the context of the will, that this was not a substantive gift with a 
simple direction to pay, but one general direction to pay at 21 or marriage and 
that the interests of her son's children were not vested. 4 

There are cases in which the general rale in Leake v. Robinson* has been 
made to give way to particular indications of a contrary intention. Thus, in 

» Bland v. William a, 3 M. and K., 411 : see Tatham v. Vernon , 22 Beav,, 604 ; and Davies 
y. Fisher, 6 Beav., 201. 

. * 1. L. R., 4 Cal., 304. 

• 3 Dr., 93. 

4 See Williams v. Clark, 4 DoG. and S., 472. Intestate and Testamentary Succession in 
India, p. 190. 

• 9 Mer., 869. 
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Bree v. Perfect, 1 there was a gift, upon trust to pay the interest to F. B. for life* 
and at her death to be equally divided “ among such of her children as shall be 
living at the time of her death, as they respectively attain twenty-one,” but it' 
she should “ die without leaving issue,” over. The Court, on the ground of the 
limitation over, held that the principal vested in the children living at the death 
of F. B. That case was followed by Lord Hatherly, in Ingram v. Suckling , g 
and by Kay, J. in In re Beavan's Trusts , 8 

In the case of In re Bedson's Trusts , 4 some difficulty, by reason of a life estate 
being made terminable on bankruptcy, arose in dealing with a gift to a class. 
There the testator gave a fund to trustees, upon trust to pay the income to his son, 
during his life, and after his death, to pay and divide the fund equally among all 
the children which the son might have, as, and when they should attain the age 
of twenty-one, and if the son should have no child who should attain the age 
of twenty-one, the fund was to sink into the residue of the testator’s estate, and 
the will contained a proviso that, if the son should be adjudicated bankrupt, the 
fund and the income thereof should thenceforth immediately go, and be pay- 
able or applicable to, or for the benefit of the child or children of the son “ in 
the same manner as if he wero naturally dead/* or, in default of such ohild or 
children, should sink into the residue. After the death of the testator the son was 
adjudicated a bankrupt. At the date of his adjudication he had two children 
but other children were born to him afterwards. There was, in the first instance, 
a gift to a class of children subject to their attaining the age of twenty-one 
and that class was to be ascertained at the death of the father, but a question 
was raised as to whether there was any intention in the will to give the fund 
in the event of bankruptcy to a different class from that which would have 
taken it under the previous gift. The Court held that there was no intention on 
the part of the testator of preferring the elder to the younger grandchildren, 
and, accordingly, that the children born after the adjudication were entitled to 
share in the fund subject to the contingency of their attaining twenty-one. 

Section 103* of the Indian Succession Act declares that where a bequest 
is void by reason of the rules laid down in sections 100, 101 and 102, any 
bequest contained in the same will and intended to take effect after or 
upon failure of such prior bequest, is void. In England, all limitations 
ulterior and expectant upon limitations which are void for remoteness, are 
themselves void. Thus, if there is a limitation to the first or other son 
of A (who has no son) at twenty-three, and if he shall have no b&ch 

4 1 Coll., 128. 

•1 W. E, Eng., 886. 

* h. K, 84 Ob. D., 714. 

4 UR., 88 Ch. D., 828. 

* This Motion is embodied in the Hindu Wills Act. 

■ * C . 
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son, over, both limitations will be void. 1 The reason that the gift over 
is void is explained by Loud St. Leonards in Moneypenny v. Bering* 
as being dependent upon the supposed intention of the testator. Speaking of 
the gift over which was held void in the case of Bmrd v. Weatcott , 8 he said, “ It 
was void, not because it was not within in the line of perpetuity, but on the ground 
that the limitation over was never intended by the testator to take effect, unless 
the persons whom ho intended to take under the previous limitation would, if 
they had been alive, have been capable of enjoying the estate ; and that he did 
not intend that the estate should wait for persons to take in a given event, where 
the person to take was actually in existence but could not take.” On the other 
hand, if there be two alternative limitations one branch of which is too remote 
and the other of which is capable of taking effect, the Court will disregard the 
unvalid limitation and give effect to that which is legal. 4 * 

By s. 104 of the Indian Succession Act, which docs not, however, apply to 
Hindus, a direction to accumulate the income arising from any property is void, 
except where the property is immoveable, or where the accumulation is directed 
to be made from the death of the testator, in which cases the direction is valid 
in respect only of the income arising from the property within one year next 
following the testator’s death ; and at the end of the year such property 
and income are to bo disposed of, respectively, as if the period, during 
which the accumulation had been directed to be made, liad elapsed. This 
is a considerable restriction upon the English law as to accumulation. For- 
merly, in England, the power of preventing the enjoyment of property by 
directing an accumulation of the annual proceeds was confined within the limits 
established against perpetuities, viz., for a life or lives in being and twenty-one 
years. This power was, however, further restricted by Statute 39 and 40 Geo. 
Ill c. 98, in consequence of the will of a Mr. Thellusson, who directed the 
income of his property to be accumulated during the lives of all his children, 
grandchildren and great-grandchildren, who were living at the time of hie death , 
for the benefit of some future descendants who might be living at the decease 
of the survivor, 6 * thus keeping strictly within the rule which allowed any 
number of existing lives to be taken as the period for an executory interest. 6 
By the Statute just mentioned, the period of accumulation under wills was 


1 Proctor ▼. Bishop of Path and Well*, 2 H. B., 259 ; Cambridge v. Rove, 8 Yes., 24 j Beard 
▼. Weatcott, 673 and Aid , 801 ; Thatehri** Trusts, 26 Beav. 865. 

• 2 DeO. M. and G , 182. 

• 16 B. and Aid., 801. 

4 Longhead t. Phelps, 2 W. B. 704 ; Evers v. Ohallis, 7 H. L. Ca, 581 j Watson v. Young, 

28 Gh. D., 486; Re Thatcher's Trust*, 26 Beav., 866. 

4 Thellusson v. Woodford, 4 Yes., 227. 

• Williams' Beal Property, 806, 10th Edn. 
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limited to the term of twenty-one years from the death of the testator, or 
dnring the minority or respective minorities of any person or persons who 
should be living or en ventr « ea mere at the time of the death of the testator, 
or during the minority or minorities, or respective minorities of any person 
or persons who, under the will or codicil, would, for the time being, if of full 
age, be entitled to the income directed to ho accumulated. 1 But, by s. 2, exceptions 
were made for accumulations for the payment of debts of the testator or other 
persons, and also for the raising of portions for the children of the testator or of 
any other person taking an interest under the will. This provision for payment 
of debts excepted by tlie Statute is not confined to debts existing at the date 
of the will or at the death of the testator, but applies also to future debts.* 
The direction for the payment of debts must, however, be bond fide and not 
merely colorable for the purpose of evading the Act. 8 In the case of portions, 
it has been held that if the accumulation is for a class or children, some of 
whose parents take no interest under the will, the exception does not apply.* 
In England, it is not necessary that there should be an express direction to 
accumulate, but if an accumulation noceosarily takes place by reason of the form 
in which the property is given, the case falls within the Act B 

The Indian Succession Act allows accummulaticms only where the property 
is immoveable, or where the accnmmulation is directed to be made from the 
deiath of the testator, and the direction is valid in respect only of the income 
arising from the property during the next year following. In England, in case 
of immoveable property, where accumulations are directed to be made from 
the death of tlie testator, the direction, if within the limits of perpetuity, 
will not be void if it exceed the, period allowed, hut will be valid to the extent 
of the time allowed by that Act. 6 

Tlie period of twenty-one years from the death of the testator allowed by 
the English Statute, it has been held. iB to be calculated exclusive of the day of 
the testator's death, 7 and it would seem that the period of one year under the 
Indian Act would be similarly computed. 

As already stated, s. 104 of the Indian Succession Act does not apply to 

‘ 1 Intestate and Testamentary Succession in India, p. 133. 

• Varlo v, Faden , 27 Bear., 256. 

• Ibid , p. 265 $ see Mathews v. Keble. L. K , 3 Cli. A., 691. 

4 Eyre v. Marsden , 2 Keen., 564. 

• Tench y. Cheese, 6 DeG. M. and G., 453 ; Wafa-Qery r. Handley , L. R., 3 Cb. D„ 374 s 
McDonald v. Bryce, 2 Keen., 276 ; Beet ire (Countess of) v. Hodgson, 10 H. L. C., 656, 671. 

• Be' Lady Rosslyn'e Trusts, 16 8itn., 891; Southampton; (Lord) v. Hertford (M,of), 2 V, 
and 54; Bcariririck v. 8kelmersdal* , 17 Sim., 187 ; Oorst r. Lowndes, 11 Sim., 434. 

1 Webb Vr Webb, 2 Bear., 498; Oorst v. Lowndes , 11 Sim., 484; Lester v. Garland, 16 
Ves., 248/ 
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Hindus, and according to Hindu Law many wills directing accumulations 
have been held to be invalid. In the case of Kumara Asima Krishna Deb v. 
Kumara Kumara Krishna 1 the will attempted to create a trust for the 
accumulation for 99 years of the surplus income of the estate of the testator 
in the purchase of zemandarios, and no disposition being made of the beneficial 
interest in the zemiudaries to be purchased, the trust was held to be void. 
In the case of Krishnaramani Dasi v. Anamht Krishna TtostP a direction in 
the will that a certain fund was to accumulate until it should amouut to three 
lakhs of rupees, and then to bo divided, and that accumulation should then 
begin again os before, was held to be void. 

Section 105 of the Indian Succession Act puts a restriction upon the power of 
testators to bequeath property to religious or charitable uses. It declares that 
no man having a nephew or neico, or any nearer relative shall have power to 
liequeath any property to religious or charitable uses, except by a will executed, 
not less than twelve months before his death, and deposited within six months 
from its execution in some place provided by law for the safe custody of the wills 
of living persons The following bequests, by way of illustration, it declares to bo 
void, if made by a testator having ft relative nearer than a nephew or neioe and 
by a will not in accordance with the section, viz., for the relief of poor people, main- 
tenance of Hick soldiers, the erection or support of a hospital, the education and 
preferment of orphans, the support of scholars, the erection or support of a bridge, 
the making of roads, the erection or support of a church, the repairs of a church, 
the benefit of ministers of religion and the formation or support of a public 
garden. 

The object of the section is to prohibit doath-bed bequests to religious 
or charitable uses by persons having near relations. Having regard to the 
table of consanguinity fixed by s. 24 of the Act, such death-bed bequests cannot 
be made by persons having any of the following relations : father, mother, non, 
daughter, grandfather, grandmother, grandson, granddaughter, brother, sister, 
nephew or neice, except under the conditions imposed. 

44 Charity ” has been defined to be a general public use. 8 The Succes- 
sion Act gives no definition, but the illustrations to s. 105 show that the term 
is Intended by the Legistature to have a very wide signification. In England, the 
preamble to the Statute 48 Kliz. c. 4 is generally referred to in order to ascertain 
what arc charitable nsos, but although that preamble contains an enumeration 
of objects declared to be charitable, that enumeration has not been considered 

> SB. L.B.,O.C. J„ 11. 

■ 4 B. L. K., O. C., J., SSI \ Shookmoy Chundra Das v. Monokam Dan, I. L. li Oak, 
884 1 see supra, pp. 51, 68. 

• /ofH* v. Williams, Atnb., 631, 
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to be exhaustive, and many objects which are not comprised in it have been held 
to be charitable aa being within the spirit of the Statute. 

The following are the various charitable objects enumerated by Statute 43 
Eliss. c. 4 : relief of aged, impotent, and poor people ; maintenance of sick and 
maimed soldiers and mariners ; schools of learning, free schools, and scholars 
in Universities ; repair of bridges, ports, havens, causeways, churches, seabauks 
and highways ; education or preferment of orphans ; towards relief, stock, or 
maintenance for houses of correction, marriages of poor maids, relief or redemp- 
tion of prisoners or captives, aid for ease of poor inhabitants in payment of 
certain taxes. Among gifts for objects not comprised in the above enumeration* 
but which have been held to be charitable are the following, viz., gifts for 
widows and orphans, or the poor of a place, 1 * * 4 * * 7 for building or endowing a hospital, 8 
for the erection of waterworks, 8 towards payment of the national debt,* for the 
encouragement of good servants, 1 6 for deserving literary men, who have been 
unsuccessful* and for educational purposes. 7 A gift in favor of the parish or 
of the parishioners has also been held to be charitable. 8 

Bequests, to be valid as charitable bequests, must be for the benefit of 
the public generally, or of some section of the public. 9 Accordingly, a bequest 
to be given in private charity, 10 or for the erection of a private tomb or monu- 
ment, 11 * * * or for the benefit of a private company, 18 are void, if offending against 
the rule of perpetuities, and invalid as charitable bequests. 

In England, by the Statute of Mortmain, 18 devises of real estate or personal 
property, savouring, as it is said, of the realty, for charitable purposes, are 
prohibited; but it has been held that that Statute is not operative in India. 1 * 

1 Powell v. Attorney •General, 3 Mer., 48 ; Thompson v. Corby, 27 Huiiv., 649. 

• Pelham v. Anderson, 2 Ed., 296. 

a Jones v. Williams, Amb., 651. 

4 Net eland v! Attorney- General, 3 Mcr., 6t>4. 

• Loeeombe v. Winteringham, 13 Beav., 87. 

• Thompson v. Thompson , 1 Col., 395 ; sue futber, eases cited in note to Iweombe r. 
Winteringham, 13 Beav. t 89. 

I Malchus v. Broughton, 1. 1<. R., 11 Cal., 591, 1. Ij. R., 13 Cal., 193 ; See Wicker y. Home, 

7 H. L. G., 124; Beaumont v. Olivxera, L. R., 4 Cb., 309. 

• Attorney -General v. Weleton, L. R., 20 Kq., 348. 

• Attorney- General v. Aepinall, % My. and C., 622 ; British Museum y. White, 2 S. and S., 
596; Bee Limji ▼. Bapxyfi, I. L. R., 11 Bom., 451 *, Lewin on Trusts, p. iOfl, 8th Kdn. 

1# Ommanney v. Butcher, 1 Tur. and, R. t 260. 

w In the goods of Richard, 31 Bear,, 244; Prnoler v. Fowler, 33 Beav., 616; Hunter y. 
Bullock, L. R., 14 3Bq,, 46. 

II Attorney-General ▼. Haberdashers 1 Co., i M. and K., 420; Cocke v. Manners, L. R., 12 

^674. 

19 9 Geo., Ill, aE 

“ Mug or qf lyone v. X. f. Company, 1 Moore’s I. A., 175, 
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Accordingly, the Courts here will carry out a charitable trust in the nature of 
of a perpetuity when the subject is immoveable property, just as it would, if it 
had been merely personal property. 1 In the case of Broughton v. Mercer ,• 
the testator, an Englishman by birth and domicile, devised certain immoveable 
property in India to trustees in perpetuity, in trust for the support of hospitals 
in the North- Western Provinces. The Court held that the devise was a 
valid devise as being a charitable trust within the scope of 43 Eliz., c 4. 8 

Bequests for such objects of benovolenco and liberality, 4 or for such, charitable 
or benevolent purpose as the executors might agree upon, 6 for such benevolent 
purposes as the trustees in their integrity might agree upon 6 and for acts of 
hospitality and charity 7 have been bold not to be valid charitable gifts. It. 
has been held that a friendly society is not a charitable institution and that a gift 
to such a society is not a gift to chain ty. 8 

Bequests for the propagation of religious doctrines of various sects,* for 
ministers of religion, 10 for ilio repairs of a church 11 have bfien held to be valid. 

The following Statutes in England have relation to religious uses : — 23 
Hen. VIII, c. 10 ; 1 Ed. VI, c. 14 ; 1 W. & M., c. 15 ; 55 Geo. Ill, c. 160 ; 2 & 3 
Will. TV, c. 115, s. 1 ; and K & 9 Vic., c. 59. 

Charities, it is said, arc so highly favoured in law that gifts to charities have 
always received a more liberal construction than the law will allow in case of 
gifts to individuals. 18 In the case of charitable bequests, where from the 
objects being uncertain, or the persons who are to take not being in esse, or the 
bequest being incapable of being carried into exact execution, or, for other like 
causes, a literal execution becomes inexpedient or impracticable, the Court 
will carry out the will as nearly as it can according to the original purposes, 
or, as the technical experession is, cy pres.'* 

I See Broughton v. Mercer, 14 H. L. H., 448. 

* 14 B. L. K., 448. 

■ Intestate and Testamentary Succession iu India, p. 135-6. 

* Morice v. Bishop of Durham , 10 Ves., 522. 

* In re Jarman's Estate, L. R., 8 Ch. D., 584. 

* James v. Allen, 8 Mer., 17 ; see Ellis v. Selby, 1 My. and Or., 866. 

* In re Hetoett, 49 L. T., N. S., 587. 

* In re Clark's Trust , L. R., I Ch. D., 497 ; soe In re Dutton, L. R., 4 Exch. Div., 54. 

* Shrewshurry v. Hornby, 5 Hare, 40C. 

10 At torney- General v. Lasers, 8 Hare, 32. 

II Hore ▼. Obsome, L. R., 1 Eq., 585. See 43 Eliz. c. 4. 

11 Mills y. Fanner, 1 Mur., 55, 96 j Moggridge v. Thackwell, 7 Ves., 36, 2 Story, Eq. Jnr., 
1165. 

19 2 Story, Eq., Jtir. 1169 ; Bower r. Mainwarring, 2 Ves. Sen., 87-89, per Lord Hard- 


wick*. 
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Where a oharitable bequest is made to an institution which does not exist, the 
Court will carry out the general charitable intent of the testator by devoting 
the subject of the boquest to other charities. Thus, in Lout/hotlom v. Satoor, 1 * * 4 * 
where the testatrix bequcatliod the interest of a fund to the “ Calcutta Armenian 
Orphans' College for the relief and enjoyment of the poor families, widows, 
orphans, schools of tho Armenian nation," and tliei^o was no institution answering 
the description, tho Court directed the interest of tho funds to bo paid to two other 
institutions, the Church of St. Nazareth, which distributed money to the poor 
families, widows and orphans of the Armenian community, and the Armenian 
Philanthropic Academy, which educated gratuitously the poor and orphans of 
the same community.* 

If the objocts of a charitable bequest cease to exist, the Court will 
sanction a new scheme for the proposal of tho fund . 8 In tho ease of the 
Atty.-Gen. v. Oglander* Lord Thurlow is reported to have said that, although, 
where a charity is so given that there can be no objects, the Court will 
order a different scheme to be laid before it, yet, if the objects may exist, 
though they do not at present, it will not make such an order. In another 
case , 6 * where the original foundation was for the reception of lepers and it 
was found that that disease had become almost extinct in England, the 
Court diroctod a scheme to ho prepared for the futuro application of the 
rents etc. of the estates, and afterwards confirmed the report of the Master, 
who had approved of a scheme for the application of the revenues for the 
benefit of a genoral infirmary existent in the same county, but reserved a 
preference for the admisson of all leprous patients who might offer themselves. 

Where a charitable fund has, on the object, for which it was provided, 
becoming incapable of being carried out, been applied cy pres to an object in itself 
beneficial, the Court will not subsequently change the application even to a 
purpose identical with its original object, unless it is satisfied that the proposed 
application will be as boneficial as the existing one . 6 

1 Attorney -General v. Hicks, 3 Bro. C. C., 106, note. 

■ 1 Mad , H. C. R., 429. 

• For cases in which tho Court will execute the general intent of the testator, see 
Attorney -General v. Ironmongers' Co, 2 My. and K,, 576 ; Longford v. (lowland, 3 Gift., 617 \ 
Parfitt v. Humber, L. K., 4 Eq., 443 ; New v. Bonaker, Ibid, 655 ; Dawson v. Small , L. B., 18 
Eq., 114 ; In re Williams, L. R., 5 Oh. D., 735. See also Mayor of Lyons v. Advocate- 
General of Bengal, 1. L. B., 1 Cab, P. C., 303 j Malchus v. Broughton, J. L. B., 11 CaL, 691, 
I. L. R., 18 Cal., 193 j I. L. B., 1 Cab (P. C.) 803. 

4 Attorney-General v. City of London , 1 Ves M 248 j Mayor of Lyons v. Advocate-General of 

Bengal, L. R. f 1 App*, Oa. 91. 

• 8 Bro. 0. 0., 166. 

• Attorney-General v. Stewart, h. B., 14 Eq,, 17 ; see Attorney -General v. Bishop of Womee- 

ter, 9 H are, 888. 
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The rule of English law which prohibits bequests of money to superstitious 
ness, 1 * * 4 * does not apply to India.* Thus in Andrews v. Joakim* and Das Ueroes v. 
Cones* bequests for the performance of masses in Calcutta were held to be 
valid. 

Among Hindus, to whom s. 105 of the Indian Succession Act has not been 
made to apply, grants to superstitious uses have been repeatedly enforced by the 
Privy Council. 6 

1 Use In re Fleetwood ; Sidgreaves ▼, Brewer, L, B., 15 Ch. D., 594 ; soel Ed., VI o. 
14, 23 Henry VIII, C. 10 ; Cary v. Abbot, 7 Ve*., 400. 

9 Judah v. Judah, 5 B. L. B., 433. 

• 2 B. L. B., (0. 0.), 148. 

4 2 Hyde, 65. 

9 Ramtonoo Mullieh v. Rnmgopal Mullick, 1 Kn. App., 245; Jr wan Dose v. Shah Kubeer* 

ooddeen , 2 Moo., I. A., 390; Juggut Afohini Dosses v. 8okheemonney % 14 M., I. A., 289. 
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VESTING OP LEGACIES — CONDITIONAL BEQUESTS— BEQUESTS 
WITH DIRECTIONS AS TO ENJOYMENT OR WITH 
BURDENS— BEQUESTS TO EXECUTORS. 

RuIob in England as to vesting — Vesting of logacios in general terms— Bequests vested in 
interest — contingent — conditional — or subject to bo divostod — Vosting, whoro payment 
or possession is postponed — Gift ovor divesting legacy need not bo indefeasible — “ Vested ” 
“Payable “ Dno and payable”— Acceleration, on life iutereBt becoming void - Contin- 
gent bequests — Cases where gift of interest is not sufficient to vest contingent boquests — 
Discretion to apply whole or part of interest — Distinction between contingent bequests 
and bequests vested in interest subject to being divested — Words indicating conditions 
or contingencies — Right to income before happening of contingency — Gifts to a doss on 
happening of contingency — Gifts to a contingent class — Gift to a class who attain twenty- 
one — Gift to class at twenty-one — Contingency of attaining twenty-one not imported into 
gift to single child — Vesting not postponed by direction as to payment, if there is a 
a clear gift — 'Vesting, whoro legacy is contingent upon a specified uncertain event— Be- 
quest contingent upon specified uncertain event, no time being montioned for its 
occurrence— Words referring to death coupled with contingency — Death of object of 
prior gift in testator's lifetime— Gift to “ A and, if he shall die,” over— Rules iu Edwards 
v. Edwards — Gifts ovor before ootnnl reooipt of legacy — Boquest to such of certain persons 
as shall be surviving at some period not specified—” Survivor” and “ Survive”— Presump- 
tion as to survivorship — Conditional bequests— Distinction between conditions precedent 
and subsequent — Bequest on impossiblo condition— upon illegal or immoral condition 
— In England, conditions precedent to bo literally performed — In India, substantial fulfil- 
ment of condition precedent sufficient - Conditions as to consent to marriage — Conditions 
as to resideifbe — in restraint of marriage— Bequest on failure of prior bequest— Conditions 
subsequent— Bequest over upon the happening or not happening of a specified event, 
condition must be strictly fulfilled— Original boquest not affected by invalid ulterior bequest 
—Conditi ons in terrorem— Boquest conditioned that it shall cease to have effect m case 
a specified uncertain event shall happen or not happen— Conditions postponed or rendered 
impossible by legatees— Performance of conditions, precedent or subsequent— Time allowed 
for performance of conditions in case of fraud— Bequests with directions as to application 
or enjoyment-whero bequest is absolute— or bequest is not absolute-Boquest of fund 
for certain parposea some of which cannot be foJ filled— Repugnant conditions— Restraint 
on alienation— Preoatory Trusts— Words too indefinite to create Trusts-Onerous be. 
quests — Bequests to executors. 

In England, an we have seen, the law is always in favour of early vesting.' 
This was es pecial ly the case with regard to real property, the vesting of which 

4 See DujJidd v. Dt#«Jd, 3 Bligh., N. S., 260. 

P P 
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VESTING OF LEGACIES. 


was governed by the Common Law. As to the vesting of legacies of personal 
property, the rules in England have been to a great extent borrowed from the 
Canon law. 1 The provisions of the Indian Succession Act as to vesting seem 
to incline towards the English Common Law. 

As a will speaks from the death of the testator, it follows that, under a 
bequest in general terms without specifying the time when it is to be paid or made 
over, a logatee takes an immediately vested interest.* Such a bequest is said 
to bo vested in possession, i. <?., there is a present right to the immediate posses- 
sion or enjoyment of it. Estates or interests in property, however, which are not 
vosted in possession may be (1) vested in interest but not in possession, as where 
there is a present indefeasible right to the future possession or onjoyment, as 
in the case of a devise to A for life, remainder to B, the bequest to B is vested, 
and, in the event of his death, transmissible to his representatives, (2) contingent, 
as in the case of a legacy to D, in case A, B and C Rhall all die under the age of 
18, or (3) conditional, as where a legacy is bequeathed to A, on condition that 
ho marries with consent of B. A legacy may also be vested but subject to be 
divested, as where there is a present right to the legacy, defeasible on the happen- 
ing of a particular event, e. </., where thore is a gift to an infant with remainder 
over in the event of his dying under twenty-one, in which case the infant has 
a vested interest Bubject to be divested on his death under age. 3 

The following is the rule under the Indian Succession Act, 4 where pay- 
ment or possession is postponed : i4 Where by the terms of a bequest the legatee 
is not entitled to immediate possession of the thing bequeathed, a right to 
receive it at. the proper time shall, unless a contrary intention appears by 
the will, become vested in the legatee on the testator’s death, and shall pass 
to the legatee’s representatives, if lie dies before that time and without having 
received the legacy. And in such cases the legacy is from the testator’s death 
said to be vested in interest.” To this rule is added this explanation: — 41 An 
intention that a legacy to any person shall not become vested in interest in 
him is not to be inferred merely from a provision, whereby the payment or 
possession of the thing bequeathed is postponed, or whereby a prior interest 
therein is bequeathed to some other person, or whereby the income arising 
from the fund bequeathed is directed to be accumulated until the time of 
payment arrives, or from a provision that if a particular event shall happen 
the legacy shall go over to another person.” 

1 See Hanxon v. Ha%$on t 6 Yes., 239. 

* Indian Succession Act, ». 91, which is applicable to Hindus etc. under the Hindu Wills 

A6t. 

• See O' Mahon*? v. Burdttt, L. R., 7 H* L., 388, and illustration (/), Indian Succession 
Act, t. IOC. 

4 $. 10$, This Motion ia applicable to Hindus etc. nnder the Hinda Wills Act. 
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Among Hindus where there is a present gift, the fact that the estate is 
subject to partial trusts or charges will not postpone the vesting in possession. 1 * * 4 * 

In the case of Bachman v. Bachman ,* there was a direction to trustees to 
sell and convert into money such part of the testator’s personal estate as should 
not consist of money, and to divide the same and the ready money which might 
belong to his estate among the several persons named in a schedule to the will, 
and to pay the same in the shares therein mentioned, as, and when, they should 
attain the age of twenty-one in the case of males, or, in the case of females, 
when they should respectively attain that age or marry. The testator also direct- 
ed that in the event of any of such persons dying in his lifetime, or at any 
time thereafter “ prior to the said division ” leaving lawful issue, such issue 
should be entitled to the sh arc which their deceased parent would have taken. 
One of the legatees who had attained the age of twenty-one at tlio date of the 
testators death died five months after him, before payment of the legacy, and 
left lawful istme, and the Court held that the legacy vested in interest in the 
legatee at the testator’s death, but that, upon his having died prior to the 
division* of the estate, it became divested. 

Where there is a gift over divesting a bequest, it is not necessary that it 
shonld be indefeasible. Thus, under a devise to A, and if he die without issue, 
to B, if A die without issue, the gift to B will take effect, and if he should 
predecease A, his interest will devolve upon his heirs* So, if a fund is be- 
queathed to A, B, and C in equal shares, to be paid to them on their attaining 
the age of 18 respectively, with a proviso that, if all of them dio under the age 
of 18, the legacy shall devolve upon D, the shares, on the death of the testator, 
vest in interest in A, B, and 0, subject to be divested in case A, B, and C all die 
under 18, and upon the death of auy of them (except the last survivor) under 
the age of 18, his vested interest passes, so subject, to his representatives.* A 
devise to A, provided she lives to attain twenty-one, was held to be vested 
subject to being divested by A’s death before that age. 6 * 

Under a devise to A for so long, and until her son B attain the age of 


1 Oallynath Naugh Ohowdhry v. C Joinder Nath Nuagh Qhuudhrt/, L. K.. 8 Cal., 370 j (8. C.) 

10 C. L. K., 207. 

• I. L. K., 6 All., 683. 

• The 11 division " of the testator’s estate wan held to mean the itMCortoinuient of the 
amounts allotable to the share of each legatee after the conversion of the estate into money. 
See Oolluon v. Barber, L. E., 12 Ch. D., 834 j Chaston v. Seago, L, 11., 18 Ch. D., 218 j Spencer 
T. Duckworth, L. B., 18 Ch. D., 634. 

4 Pinbery Blken, 1 P. W., 668 » Barnet v. Alien, 1 Bio. C. C., 181. 

• Indian Suooession Act, 8. 106, illustration (/) j 8eo Ma**yk v. Feryuemn, 1. L. H., 

4 Cal., 206, and the oases there cited in argnmetit. 

4 Simmoud* v. Cocks, 29 Bear., 465, 
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twenty-one, and after he shall have attained that age, to B in feo, B takes a 
vested interest . 1 In this case, however, the estate given to B is, in fact, a re- 
mainder, taking effect on the determination of tho preceding estate. Similarly, 
if a fund be bequeathed to A for life and after his death to B, on the testator’s 
death, the legacy to B becomes vested in interest in B.® 

Where a testator gave real and personal estate to M. H., her heirs, execu- 
tors, administrators, and assigns, absolutely, if she should be living at the death 
of tho testator's wife, but in case M. II. should die in tho lifetime of the 
testator s wife without loaviug issue, then over, — it was held, that M. H. took 
an absolute interest, liable to be divested only in the event of her death in the 
lifetime of the testator's widow without leaving issue . 3 Under a devise to a 
widow for life if she does not many, and if she marry again, over, the gift 
over veRts immediately and takes effect either on the death or marriage, and is 
not contingent upon the latter event . 4 Similarly, a gift over following a gift 
to A for life, or until ho become bankrupt, takes effect either on death or 
bankruptcy . 8 But, a different construction will be given if the gift over is solely 
dependent on marriage or bankruptcy. 1 * It is an established rule where a 
testator gives a woman a life-interest, if she so long remains unmarried, and 
then directs that in the eveut of her marriage tho property shall go over to 
another, that, although according to strict language the gift over is expressed 
only to take effect in the event of tho marriage of the tenant-for-life, the gift 
over is to take effect even though the tenant-for-life does not marry . 7 

If the testator himself direct that a legacy shall vest in interest at a 
particular time , 3 or direct that the legatee shall take, if he attain a parti- 
cular age, but not otherwise , 9 the legacy will not vest before the time 
fixed. But a declaration that legatees shall become beneficially interested 
at a particular time, is not equivalent to a direction that their interests shall 
vest at that time. Such a declaration, it has been held, refers wnly to vesting 
in possession . 10 The word 1 vested,* however, is sometimes hold to be used in 
the sense of 4 payable,’ as where the shares of members of a class are directed 


• Taylor v. Biddall, 2 Mod., 289. 

1 Indian Succession Act, s. 106, illustration (*/)• 

• Finch v. Lam', L 11., 10 Eq., 501 ; Phipps v. Actors, 9 Cl. and Fiu., 58. 

4 Lngford v. Chceke, 3 Lev., 126 ; Meeds v. Wood, 19 Boav., 215. 

• Etches v. Etches, 3 Brew., 441. 

• Sheffield v. Lord Orrery , 3 Atk., 282. 

1 Eaton v. Hewitt, 2 Dr. aud Sin., 184,102; Brown * v. Hammond , J oh,, 210,214; 
Underhill v. Roden, L. R. f 2 Ch. D., 494 ; see Stanford v. Stanford , 34 Ch. D., 362, p. 865. 

9 Glanvill v. Qlanvill, 2 Mer. 38. 

• Knight v. Cameron, 14 Yes., 389. 

10 UcLachlan v. Taitt , 28 Beav,, 407. 
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to be vested at a particular time, and there is a gift over to the other members 
of the class of the shares of those dying before that time without issue. 1 

Where a testator devised lands to T for life, and from and after his decease 
to his eldest Bon, if he should arrive at the age of 21 years, and in default of 
his having a son, over, tho Court of appeal held that, on the death of T, the 
eldest son took an estate in fee liable to be divested on his death under age, 8 
the words ‘ from and after ’ being taken to mean immediately after. There 
is a presumption, it seems, in favour of the vesting of residuary bequests. 3 

A bequest to B to be paid to him at the death of C becomes vested in 
interest in B upon tho death of the testator, and if B dies before C, his represen- 
tatives are entitled to tho legacy. 4 

Where a sum is directed by a testator to be paid at a given epoch, such 
as the legatees attaining twouty-one or marriage coupled with a limitation 
to some ono for life, so that the legacy does not become vested in possession 
until tho death of the tenant-for-life and there is also a gift over, the Courts 
in England have been in the habit of regarding the two circumstances of attain- 
ing twenty-one and surviving tho tenant-for-lifo in tho following manner: — 
The first circumstance, that of attaining twenty-one is considered personal to 
the donee, and the second, that of surviving the tenant-for-life one which affects 
the arrangement of the estate by which payment is postponed until after the 
life-estato has determined, and . in determining when the share becomes vested, 
the Courts have disregarded tho postponement as to the estate and looked at 
the personal period only which is pointed out. 6 Tho principle turns upon the 
desiro not to postpone the vesting of tho interest given and not to make it 
depend upon the accident of the legatee surviving the tenant-for-life. 

In Mendham v. Williams? tho testator devised his real estates to his widow 
for life, and after her death directed the executors to sell and divide the pro- 
ceeds equallj*between his seven children, the Bhares of his three sons to be 
vested in them respectively when and as they shonld attain twenty-ouo, and the 
shares of his four daughters to be vested interests in them when and as they 
attained that ago or married. There was a direction, also, that during the 
minorities of his children their shares were to be invested and applied towards 
their maintenance, and it was provided that in case any of the children should 

* Taylor v. Frobisher, 5 DoG. and S., 191 ; Re Edmonton's Estate, L. 5 Eq., 389 \ 
Williams v. Haythome , L. B., 6 Ch., 782. 

■ Andrew v. Andrew , L. It., 1 Chan, Dir., 410. 

* Booth r. Booth, 4 Yob., 309 ; Jonee r. Mackilwain, 1 Baas., 220 ; Intestate and Testa- 
mentary Succession in India, p. 139. 

4 Indian Succession Act, a. 196, illustration (a), following Halifax r, Wilson , 13 Yes., 168. 

4 Mendham r. Williams, L. R., 2 Eq.. 896, per Pag* Wood, Y. C, t Walker r. Main, 1 
Yes., Sen. 208 ? Emperor y, Rolfe, 13 Sim., 661 j Mocatto r. Lindo, 9 Sim., 66. 

« L. B., 2 Eq., 896. 
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die leaving issue lawfully begotten “ before the share of such child or children 
so dying as aforesaid should become due and payable ” the share was to be 
equally divided “ amongst all the issue of such child or children as and when such 
issue shall attain the said age of twenty-one years,” the interest of such child 
so dying leaving issue to be applied for the advancement of such issue during 
minority. One of the testator’s daughters died in the lifetime of the testator’s 
widow, and leaving an infant child and having assigned his share by way of 
mortgage. It was held that the words “due and payable” did not postpone 
the vesting of the share until tho death of the tenant-for-life and that the as- 
signee of the deceased daughter was entitled, and not her infant child, under the 
gift over. So, in a later case 1 the testator bequeathed an annuity to his 
daughter and directed that after her death the trustees should hold £2000, part 
of the fund set apart to secure tho annuity, upon trust to pay and divide the 
same unto and equally betwocn the child and children of the daughter as and 
wheu they should respectively attain twenty-one, and in case any of the children 
should die before their shares should become “ payable as aforesaid,” the shore or 
shares of him, her or them so dying should be paid to the survivor or survivors of 
them equally, if more than one, and if hut one, the whole to that one, with power 
for the trustees during (he respective minorities of the children to apply the 
income of their shares towards their maintenance and education ; and, if all the 
children should die under twenty-one without leaving issue, there was a gift 
over. The Court, held that the chidren’s shares absolutely vested at twenty- 
one and were not divested by subsequent death without issue in the lifetime 
of their mother • 

Section 54 of the Indian Succession Act, like s. 15 of the Wills Act, enacts 
that gifts to an attesting witness or to the wife or husband of an attesting witness 
shall be void, but neither Statute directs that the gift is to be treated as if it 
were struck out of the will. Accordingly, in a case where 11161*6 evas a gift to 
A for life which was void because of A’s wife having attested the will, and it 
was directed that at A’s death tho capital and income of the fund should be 
paid to child or children of A, in equal shares, with gifts over in case A should 
die without leaving issue living at his death, and A had no children, it was 
held that, until A had a child, the gifts upon the determination of A's life-estate 
could not be accelerated, and that, during the life of A and so long as he had 
no children, the income of the trust funds was undisposed of, and could not be 
accumulated for the benefit of the persons contingently entitled in remain- 
der.* 

1 Partridge v. Baylti, L. H., 17 Oh. D., 835. 

* See In »t WUmntt'e Trmte, L. R., 7 Eq., 532 \ Day v. Radcliffe, 3 Oh. 0«, 654 j nee alw> 
Wakefield v. Jfojfet, L* R., 10 H. L., 422. 

• In re Town**nd*» Estate, L. R., 34 Oh. D., 357* 
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A contingent beqnest is a bequest which is contingent upon the happening 
or not happening of a specified uncertain event. In the one ease it does not 
vest, until that event happens ; in the other, until the happening of that event 
becomes impossible. 1 There is an exception, however, where a fund is be- 
queathed to any person upon liis attaining a particular age, and the will also 
gives him absolutely the income to ariso from the fund before lie reaches tlmt 
age, or directs the income, or so much of it as may be necessary, to bo applied 
for his benefit, but in such case the bequest of the fund is not oonsidored 
contingent, but as vested.* The theory is that, where the principal is given at 
a distant period and the whole income is givon in the meantime, the Court, 
leaning, as it does, in favour of vesting, will say that the whole thing is given 
If, however, then* occurs nil internal or gap which separates the gift of the 
income from the principal, the bequest will not vest before th< period fixed. 
The exception referred to, in the case of a fund where the income of the fund 
is givpn is in accordance with the English lnw\ In the ease of Hurl's l'nistn? the 
testator directed his trustees to pay £500 to his daughter when she should 
attain twenty-five, and that the legacy should carry interest to he paid towards 
her maintenance until she attained tw T enty-five, and, although she died under 
twenty-five, it was held that she took a vested interest. It made no difference, 
as pointed out by Mr. Theobald, 4 whoso statement of the law was approved 
of by Jesskll, M. R., in the case of In re Bunn* whether the interest is first 
given up to a given time and then the principal, or vice cersd, at any rate if 
the age fixed is either twenty-one or some later age, but such as to indicate that 
the testator had fixed upon it only from tho prolmble incapacity ot the legatees 
to manage their property satisfactorily earlier.® 

In tho case of Srotncy v. Lomer,~ a testatrix by her will appointed two-fifths 
of certain property to trustees upon trust to pay the income to her son until he 
should attain ♦ho age of forty, and then to hold the same in trust for her son, his 
executors and administrators, provided that in case her son should assign his 
share in the property, then tho bequests made should be void, and the two-fifths 
should be held upon the trusts declared in respect of the other three-fifths. The 
son died before he attained the age of forty, and it was held that the two-fifths 

1 Indian Succession Act, s. 107. This section applies to Hindus etc nnder Hindu Wills 

Act. 

* Indian Succession Act, s. 107, Exception. 

• Harfa Trust*, 8 DeG. and J , 195 ; In re Bunn , L. R., 16 Cb I> , 47 

4 On Wills, p. 886. 

* L. R., 16 Cb. D., 47. 

• Wadley r. North, 8 Yes., 864; Westwood r. Southey, 2 Sim., K. 8,192; Btrdv.May- 
bury, 88 Bear., 801 ; Pearman ▼. Pearman, 88 Bear., 894 ; Pearson r. Dolman , L. R , 8 Eq., 3lG 

9 L. ft., 29 Cb. D. y 886, bat see Bateford r. Kebbell, 8 Ves., 865. 
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vested in trust for him absolutely so as to pass by his will. 1 In all cases where 
ultimately, as in Saundarg v. Van tier? tho accumulated interest, whatever it 
may be, is to go to the same legatee, then the whole gift is vosted. 8 In Vatvdry 
v. Oeddes? Sir J. Leach explained, that where interest is given, it is presumed - 
that tho testator meant an immediate gift, because, for the purpose of interest, 
the particular legacy is to be immediately separated from tbe bulk of the 
property. 1 

Generally speaking, if the gift of maintenance bo not co-extonsivo with 
tho whole amount of the interest, 4 * 6 or if it be made out of another fund, 7 in 
neither case, will the legacies vest prior to the arrival of the periods at which 
they are payable, for such provisions afford no presumption that the testator 
intended the legacies to vest before they became due. 8 "Where, however, the 
principal and interest are blended together in one gif t , and the principal is 
given on a contingency, as where there is a bequest of a specific sum and interest 
or accumulated interest to A as soon as bo attains twenty- 0110 , the entire gift is 
contingent. 9 

In England it seems that a discretion either to apply the interest to mninte- 
utyme, or to accumulate it, will not vest the legacy of the fund ; 10 nor a discretion 
to' apply the whole or part not exceeding a fixed sum to maintenance. 11 * * * * * * 

In Merry v. 7fi7/, 18 the testator gave the residue of his property to trustees 
to assign and transfer tho same to and amongst all and every such child or 
ehildron of M, as should be living at his (testator’s) death, to be equally divided 
among them, if more than one, when they should attain the age of 21 ; and, if 
there should bo but one, w r ho should attain the age of 21, then the whole to 
such child absolutely. Power was given to the trustees to pay and apply the 
whole or part (at their discretion) of the annual dividends and produce, not 

4 So© In re Bunn, L. R., 16 Ch. D., 47 ; Pearson v. Dolman , L. B., 3 Eg., 815 ; Webb r. 

Sadler, L. ft, 8 Cb , 419. 

* 1 Cr. and Ph., 240. 

* See Pearson v. Dolman , L. R., 8 Eq., 815. 

4 1 Bum. and My., 208. 

* See Saunders v. Vantier, 1 Or. and Ph., 240 ; Hoath v. Hoath, 2 Bro. C. C., 4 ; Pearson 

v. Dolman, L. B., 3 Eq., 315; In re Beavan's Ttusts, L. B., 34 Ch. D., 716; Indian Succession 
Aet, 1. 107, illustrations (I) and (m). 

* Pulsford v. Hunter, 8 Bro. C. C., 416 ; Re Ashmore's Trusts , L. B., 9 Eq., 99. 

1 See illustration (m) to section 107 of the Indian Succession Act. 

* Williams on Executors, 1242. 

* Knight v. Knight , 2 S. and 3., 490 ; Locke v. Lamb, L. R., 4 Eq., 872 ; Intestate and 

Testamentary Sncoession in India, p. 142. 

14 Vav>dry v. Oeddes, 1 L. B. and M., 208. 

” Jfsrry v. Bill, L. ft., 8 Xq., 619. 

4 * Ii. ft*, 8 Eq., 619, 



CONTINGENT BEQUESTS. 


241 


exceeding Hr 100 a year for each child towards their maintenance and education 
until they attained the age of 21, and, during the suspense of absolute vesting, 
the residue of the annual procoeds was to ho accumulated for the benefit of 
the persons who should bocorao entitled to the principal. Mam ns, V. C., applying 
the rule laid down in Leake v. llobinson, 1 that, whenever you can finally come 
to the conclusion, upon the construction of the whole language of the will, that 
the gift is to he found in the direction to pay or divide, then the attainment 
of the age at which that payment or division is to take place is a condition 
precedent to the vesting, held that no child of M who did not attain 21 could 
take a vested interest * The Tndinn Succession Act, in declaring that a direc- 
tion that so much of the income as may be necessary may be applied for the 
benefit of the legatee, will vest the legacy, lias apparently gone beyond the 
English cases upon this point s 

It would seem that a gift of a fixed sum for maintenance will not vest 
a legacy, although it may be equivalent to interest on the legacy.* In Poor non 
v. J biman, h it was said that if an interval or gap occurs which separates the gift 
of the income from the principal, the fund is not vested. 

It will be observed that there is an important distinction between a con- 
tingent bequest and a bequest vested in interest subject to being divested. In 
the latter ease, if there is no prior interest, the legatee is entitled to the income 
during the term of suspense. In the former ease, the person, in whom the 
bequest is, at a future time, to be vested, has no interest in the income of the 
subject of the bequest. 5 Where a specific legacy is given on the happening of a 
contingency the interim income and any accretions until the happening of the 
contingency falls into the residue of the testator’s estate or goes to his noxt-of- 
kin as the case may be. 7 

Among words which usually indicate conditions or contingencies with refer- 
ence to age or%imo are these : 4 provided,’ 1 if,’ * in case,’ 4 in the event of,* 4 when/ 
4 as and when/ 4 should/ 4 on/ 4 upon/ 4 at,’ 1 from and after ; * lmt, it seems that 
a different effect has been attributed to such words in England according as they 
have been applied to realty or personalty. Thus, while a devise fo A, provided he 

* 2 Mor., 303. 

* See Judd v Judd, 4 Sim., 525 ; Bhutnm v, Ilobhn, 8 Drew , 03 ; Lock? v. Inmb, L. R., 5 
Eq. t 872. 

■ See Watson ▼. Hayes, 5 My. and Or.. 125 j Eden v. Birkett , 4 DuU. and 8., 105 ; In re 
Qrimshaw's Trusts, L. E., 11 Ch. D., 406 * also Roe Fox ▼. Fox, L. R. t 19 Eq ,38 In re Parker, 
L. R,16 Ch. D., 44. 

4 Boughton r. Boughton, 1 H. L., 406. 

’ L. R„ 8 Bq., 816, p. 821. 

* Daffield v. Ikiffield , 8 Bli., N. S., 830, per Bicsr, C. J. 

* Guthrie v. Walrond, L. R., 22 Cb. D., 673 1 we In re Dumbh, L, R., 28 Ch D„ 860. 

8 E 
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attains twenty-one, gives a vested estate liable to be divested, 1 * * where a legacy 
was given to A, provided he attained twenty-one, with a gift over if he died 
nnder that age, the condition was held to be a condition precedent.* In Prescott 
v. Holmes all tho previous cases are collected. Wood, V. C., in commenting 
on the oases in which 1 when * or 4 * if 9 is used, observed, that if a testator 
gives persona] property in that form, it clearly does not vest, while if he gives 
real estate, it clearly does. That case was followed in Be Eddell's Trust,* 
The general rule as to personalty is thus laid down in Williams on Exe- 
cutors, 1236 : — 44 If the words 1 payable 1 or 4 to be paid ’ arc omitted, and the 
legacy is given at twenty-one or, if, when , in case , or provided , the legatee 
attain twenty-one, or on his attaining that age, or any future definite period, 
this confers on him a contingent interest, which depends for its vesting and its 
transmissibility to his executors or administrators on his being alive at the 
period specified.” 

A devise to A, provided she lives to attain twenty-one, has been held to 
bo vested subject to being divested. 6 * So, where there is a gift to A for life, 
and if she marry again, over, the gift over is not contingent, but vests imme- 
diately. 6 But a legacy to A, to be paid as soon as he attains twenty-one, and 
in oase he attains that age, not otherwise, is contingent.? 

The exact events on which a gift over is to take place must happen. Thus, 
under a gift to C “ if A should die before B without leaving a widow or child, 
after his death and B's death,” waB held to fail, on A*s surviving B, though he 
died without leaving a widow or child. 8 


It is important to distinguish between gifts to a class on a contingency and 
gifts to a contingent class. The general rule, under the Indian Succession Act, 
and also according to the English authorities, is that where a bequest is made 
only to such members of a class ns shall have attained a particular age, a person 
who has not attained that age cannot have a vested interest in the legacy.* 

1 Simmonds v. Cocks, L'9 Boar., 456 

• Aflifiwn v. Turner, 2 Atk., 41 

• 10 Jur., N. 8., 607. 

• L. R., 11 Eq., 650. 

• Sxmmond* v. Cocks, 20 Bear., 455. 

• Lurford v, Cheeke, 3 Lev., 120 j Meeds v. Wood, 10 Beav., 215. 

' Knight v. Cameron, 14 Ves., 380. See Browne v. Browne, 3 Sm. and O., 5^8; Holmes 
Brescott, 10 Jur., N< S , 507 i Re Eddelle Trusts, L. R., 11 Eq , 659 ; Intestate and Testa* 
ais&tary Saooesskm in India, p. 141. 

• Holms* v* Cradock, 3 Vea, 317 1 see Re Sander* t Trusts , L. R., 1 Eq., 675. 

• Indian Succession Act, s. 108. This section applies to Hindus etc., under the Hindu 
Will* Aot. 
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Thus, a gift to children who shall have attained 21 , or such children as shall 
have attained 21, is a gift to a contingent class ; and no child who has not 
attained that age can have a vested interest, 1 the reason being, as pointed out 
by Best, C. J., in Luffield v. Duffield* that, until he attains the age of 21, no 
child completely answers the description of those who are to be legatees. 
A gift of interest or income by way of maintenance, which in the case 
of a bequest to a class upon a contingency has tho effect of vesting the bequest, 1 
will not have that effect in the case of a bequest to a contingent class. 6 
In Leake v. Robinson ,* it was laid down as a canon of construction that where 
is no gift except a direction to pay as the objects attain twenty-five, the 
attainment of the age is of tho essence of the gift, which must be read as a 
bequest to those only of the class who attain the specified age, and this canon 
has been applied in many cases. 6 In somo casos, however, the rule has given 
way to particular indications of a contrary intention. 7 In Brce v. Perfect the 
gift waB upon trust to pay tho interest to F. B. for life, and at her death the 
principal to be equally divided 11 among such of her children as shall be living 
at the time of her death, as they respectively attain twenty-one, ” but, if she 
should “ die without leaving issue,” over. On the ground of the limitation over 
the Court held that the principal vested in the ohildren living at the deAth of 
F. B. So, in the case of In re Beavan's Trusts* where the testatrix by her will, 
dated 1828, gave all her property to trustees, upon trust, as to the interest of a 
sum of £5000, for her sister for life and, after the death of such sister, the 
interest to he paid to the testatrix’s daughter (she having first attained twenty- 
five) ; if the daughter married with the consent of the executors and died 
u leaving children, the interest to be appropriated for the maintenance and 
education of such children,” and “ the principal to be divided amongst them, 
as they shall severally attain the age of twenty-five years ” ; after the death 
of the sister ind in the event of the daughter marrying without consent or 
marrying with consent “ and dying without leaving issue/ 1 then over, and the 

1 Bull v. Pritchard , 1 Russ., 2111 ; Leake v. Robinson , 2 Mer , 363 ; Thomas v. Wilberferes, 
81 Bear., 299 j Williams v. Haythome , L. R., 6 Ch., 782 j Ballin v. Ballin , I. L. R., 8 Cal«, 218. 

9 8 Bli., p. 338. 

9 See Exception to section 107 of the Indian Succession Act. 

4 Letmintf v. Shervatt , 2 Hare, 14 ; Merry r. Mill, L. R., 8 Eq., Cl 9 ; Re Ashmore* t Trust 
L. R., 9 Eq., 99 ; see illustration to section 108 of the Indian Succession Act. 

9 2 Mer., 868. 

• See Walker v. Mower, 16 Bear., 365 j Gardiner v. Slater , 25 Bear., 609 \ Thomas v. WU* 
berforce , 81 Beav., 299 j Murray v. Tancred , 10 Sim., 465 ; Boughton v. James , 1 Coll., 26 
Main v. Quitter, 2 7. and C. Oh., 465. 

9 Buss v. Perfect, 1 Coll., 128; Ingram v. Suckling, 7 W. R., 888; cited 84 Oh. D., p* 
719 1 In re Beavan's Trusts , L. B., 84 Cb. D., 710. 

• L. R.» 84 Oh. D., 716 
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daughter survived the testatrix, who died in 1886, attained twenty-five and, 
after marrying in 1842 with the necessary consent, died in 1886, having had two 
children who survived her, it was held that the gift was not void for remoteness, 
but that the fund vested in the children of the daughter living at her death. 

Where then* is no direction as to vesting, a bequest, upon trust, to all the 
children of A on their respectively attaining twenty -one, and 4 if one child, to such 
child, the contingency :is to attaining twenty-one is not imported into the gift 
to the single child. 1 If there is a distinction between the gift and the time 
of payment, if there be ft clear gift the direction as to payment at a given age 
will not postpone the vesting.® And, so long as there is a gift independently of 
the direction to pay, it is immaterial whether the direction precedes or follows 
the gift.® 

We have seen that, under the Indian Succession Act, a legacy bequeathed 
in cose a specified uncurtain event shall happen, or in case such an event shall 
not happen docs not vest, until, in the former case, the event happens, or in 
the latter, the happening of the event becomes impossible. 4 Bnt under s. Ill of 
the same Act, which applies also to all persons to whom the Hindu Wills Act 
is applicable, if a legacy be given, if a specified uncertain event shall happen, 
and no time is mentioned in the will for the occurrence of that event, the legacy 
cannot take effect at all, unless that event happens before the period when the 
fund bequeathed is payable or distributable. Thus, if a legacy is bequeathed to 
A and in ease of his death to 13, the legacy to B does not take effect if A survives 
the testator. 4 In England the rule is the same. 6 Where there is a bequest simply 
to A and “ in case of his death,” or, 44 if he die,” then to B, A will take 
absolutely if he survive the testator. The bequest over in the event of the death 
of the precodiug legatep refers to the event occurring iu the lifetime of the 
testator, this construction being made, ew necessitate rei , from the absence of any 
other period to which the words can ho referred, as a testator ig not supposed 
to contemplate the event of himself surviving the objects of his bounty. 7 
In Edwards v. Edwards ,* the Master of the Bolls, in considering the case, as 
put by him, of a gift to A, and if ho shall die to B, said : “ In such cases it may 

• Walker v. Mower, 16 Benv., 365 ; Johnson v. Faulds, L, K., 5 Eq. 268. 

• Shrimptnn r. Shrimpton, 31 Bear. 425 ; May v. Wood, 3 Bro. C. C M 471. 

• In re Bart hole mew , 1 Mao. and G., 854. 

4 Indian Succession Act, a. 107. This section applies to iiiudas etc. under the Hindn 
Wills Act. 

• Indian Succession Act, a. Ill, illustration (a). This section also applies to Hindus etc. 
under the Hindn Wills Act. 

9 Edwards r. Edwards, 15 Bear., 361-2 ; Home r. Pit Urns, 2 My. and K., 20, 

v 2 Jorm., 766. 

• 15 Bear., 861-2. 
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be considered to be settled, that the bequest may be read somewhat to this 
effect, — namely, a bequest to A, but if A shall die before the bequest becomes 
vested in him, then to B. M So, in Home v. Pillam , l Lord BitornjiAM, said, — “ A 
bequost to any person, and in ease of his death to another, is an absolute bequest 
to the first legatee, if he survives the testator, and this whatever be the form 
of expression, as 4 if he die/ or ‘ should he happen to die,' 4 in case death should 
happen to him/ and so forth.’* 

Where the gift is not immediate but future, and there is another time to 
which the death of the preceding legatee may bo referred (as obviously is the 
case where the bequest is to take effect in possession at a period subsequent to 
the testator’s decease) the words in question arc considered as extending to tho 
event of the legatee dying in the interval between tho testator’s death and 
the period of vesting in possession * Where tho testator associates the event 
of death with a collateral circumstance there is no reason, unless it be found 
in tho context of tho will, why the gift over should not take effect, in the event 
of the prior legatee’s dying under the circumstances at any period. In Kngland, 
cases of this kind arc divisible into tw'o classes, (1) where the question is, 
whether the substituted gift takes effect in the event of the prior legatee 
dying under the circumstances described by tho testator in the testator’s lifetime ; 
and (2) where the question is, whether the substituted gift takes effect in 
the event of the prior legatoe surviving the testator, and afterwards dying 
under the circumstances described ; and if so, whether at any time subsequently. 3 
In the first class of cases it is a rule that where the gift is to a particular 
person with a gift over in the event of his dying without issue, or under any 
other prescribed circumstances, and the event happens accordingly in the 
testator’s lifetime, the ulterior gift takes effect immediately on the testator’s 
death as an absolute gift. 4 Thus, in the case of a legacy to A and, in the event 
of his death without children, to B, if A dies without issue in the lifetime of the 
testator, B takes an absolute gift on the testator’s death. This is so, also, under 
the Indian Succession Act. 6 

If in the case of a gift to A the words “ and if he shall die ” or 41 in 
case of his death, to B" were to be read literally, there would be in the 
first place an absolute gift, and then a gift over in the event of death, an event 
not contingent but certain. To avoid the repugnancy of an absolute giving and 
an absolute taking away, the Courts were forced to read the words 44 in case 
of death ” or 44 if he die ” as meaning in case of death before the interest vests. 
There is a clear distinction between such a case and the case already 


1 2 My. end £., 20. 
1 2 Jam., 766. 

■ Warm., 761. 


« 2 J*rm M 762. 

• Indian Sncaetsion Act, a* 111, (6). 
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referred to, of a gift to A for life, and if he should die without*ohildren, to B. 
There the event, as pointed out by the Master of the Rolls in Edwards v. Edwards ,* 
upon which the legacy is to go over is not a certain but a contingent event. It 
is not in canc of the death of A, but in case of his death without children. If, 
therefore, at any time, whether before or after the death of the testator, A should 
die without leaving a child, the gift over takes effect, and the legacy vests in B.* 
Where the legacy is to A, when, and if he attains the age of 18, and in case of his 
death to B, and A attains the age of 18, the legacy to B will not take effect, both 
according to the rules of construction in England and under the Succession Act. 6 
The bequest in that case to A becomes indefeasible on bis attaining the pre- 
scribed age. Had A died under 18 in the lifetime of the testator, the bequest 
to B would have taken effect. 4 but if ho had survived the testator, the gift 
would not havo been indefeasible until he had attained the age of 18. In 
the case of Home v. I* Mans* where the bequest was to A and B, when, and 
if they should attain their ages of 21 years, and in the case of the death of 
either of them leaving children, the share of such of them so dying, to their 
respective children, the gift over was held to be restricted to the contingency 
of A or B dying under 21 without children, the period of distribution being 
when A and B respectively attained 21. On attaining 21, A and B respectively 
took absolute interests in the gift. 6 

If there is a gift to a particular person, with a gift over if he should die 
under a particular ago, as a gift to A, and if he dies under 21, to B, the gift over 
will not take effect if A dies over 21 in the lifetime of the testator, for in that 
case the legacy to A fails merely by reason of its having lapsed, that not being 
the contingency upon which the gift over was to take effect. Similarly, in the 
case already stated of a bequest to A and in the case of his death without 
children, to B, and A dies in the lifetime of the testator leaving a child 1 ' the 
first bequest lapses and the gift over will not take effect. 

Illustration (d) to s. Ill of the Indian Succession Act is as follows: — “A 
legacy is bequeathed to A for life, and after his death to B, and ‘ in case of B's 
death without children, 1 to C. The words ‘ in case of B’s death without children ’ 
are to be understood as meaning in case B shall die without children during 
the lifetime of A. M It is in accordance with what is known as the fourth rule in 

1 15 Beav., 303. 

* Alien ▼. Farthing, cited 2 Jarm., 783 ; see O' Mahoney v. Bwrdett , L. It., 7 H. L., p 3W5 

* Indian Succession Act, s. Ill, illustration (c) ; Home r. Pillans , 2 My. and K., 15. 

* DarrtU r. Molesworth, 2 Vern., 875. 

» 8 My. and K., 15. 

* See & Mahoney v. Burdett, L. B., 7 H. L., 888 \ see also Gosling ▼. Townehond, 17 Bear. 
345 1 Cooper r. Cooper, 1 K. and J., 658 

' Indian Succession Aot, s. Ill, illustration (3). 
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Edwards v. Edwards stated by Romilly, M. R., who held, that, in the case 
of a gift to A for life, with remainder to 5, and if he shall without leaving 
children to C, the contingency had reference to the death of the tenant-for-life. 

That rule was still in force as a rule of construction in England when the 
Indian Succession Act was passed. It has since, however, been overruled in 
two recent cases decided by the House of Lords in 18 74, 8 it being held that the 
gift over will take effect upon the death of B at any time without issue, whether 
before or after the tenant-for-life. 

If there is gift after a life-estate and “ in case of the death of the legatee " 
there is a gift over, the event of death refers to death in the lifetime of the 
tenant-for-life, that is, at any time before the vesting in possession, whether 
before or after the death of the testator. 5 * This is in accordance with the third 
rule in the case of Edwards v. Edwards , which is adopted in illustration (c) to 
s. Ill of his Indian Succession Act. That illustration is as follows : 41 A legacy is 
bequeathed to A for life, and after his death to B, and 1 * * 4 incuse of B's death,' 
to C. The words 4 in case of B’s death ’ are to be considered iin meaning 4 in 
case B shall die in the lifetime of A.’ ” Here B will take absolutely if he 
survives A, but if not, the gift over will take effect. The reason for the rule 
is thus explained by Mr. Hawkins : 44 Where a gift of the absolute interest in 
property to one person is followed by a gift of it to another in a particular 
event, the disposition of the Courts is to put such a construction on the gift 
over as will interfere as little as possible with the prior gift. When death is 
spoken of as a contingent event , a gift over on the event of death may well 
be considered to mean, not death at any time but death before a particular 
period, — e. g ., the period of distribution ; and thus the gift over may be read 
as a gift by way of substitution and not of remainder.” 4 

In the cage of Bachman v. Bachman* to which reference has already been 
made, the testator directed hiB trustees to sell certain property and to divide 
the. proceeds and certain other monies among the several persons named in a 
schedule to his will, in certain shares, as and when they should respectively 
attain the age of twenty-one in the case of males, and he directed that in 
the event of any of such persons dying in his lifetime or at any time 
thereafter “ prior to the said division ” leaving lawf nl issue, such issue should 

1 16 Bear., 861. 

1 (y Mahoney ▼. Burdett , L. K., 7 H. L., 388 and Ingram v. 8outt*n , ibid, 408 ; see In re 
Parry v, Daggs , L. R., 81 Ch. D., 180. 

• Salisbury v. Pally * 8 Ha., 86; Bolitho t. Hillyar, 34 Beav. 160; Orem v. Barrow, 10 
Ha., 468 ; Bs Hsndsnm, 88 Beav., 666. 

• Hawkins, 864. 

• I, L. R« 6 All., 688. See supra, p. 886. 
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be entitled to the share which their deceased parent would have taken. One 
of the legatees, who had attained twenty-one in the lifetime of the testator, 
died five months after the testator, but before payment of the legacy and leaving 
lawful issue. On a claim being made by the personal representative of the 
deceased legatee, tho question arose, whether the Bhare vested absolutely in the 
legatee at the testator’s death, and, if it did vest, whether under the terms of 
the will it was, in consequence of the death of the legatee before a.division, 
divested, and it was held that the legacy had vested, but that, the legatee having 
died prior to the division of the estate, it became divested. The “division” of 
the testator's estate, it was considered, meant the ascertainment of the amounts 
nllotahle to the share of each legatee, after the conversion of the estate into 
money , 1 and accordingly it was held that the gift over took effect in favour of the 
legatee's issue. In (hllison v. Barber ,* the testator directed his trustees to 
divide the residue of certain funds to arise by sale of personal estate among 
two nephews and four He ices, and directed that the shares of the nephews 
should be paid to them as soon after his death as possible ; be also dirocted that 
in case any of his nephews or neices should die before him, or before the division 
of liis estate as before dirocted, his shares should go over. Fry, J. adopting 
the reasoning of Kyndeusley, V. C. in In rr Arrows with'* Trust held that the 
division of the estate meant the period allowed by the law for the division, 
that is, the expiration of twelve months after the testator's death. That mean- 
ing, he said, was a reasonable meaning, and one which did not leave it to the 
caprice of the trustees to fix when tho vesting or divesting of the shares should 
take place. Tho result was that the gift over was held to take effect upon 
one of the neices having died within a year from the testator’s death. In 
Hut chum v. Mannington* and Martin v. Martin 6 it was decided that, where such 
a divesting clause refors to tho time of actual receipt, it is too indefinite to be 
capable of being carried into effect . 6 In another case 7 a gift ovar of a legacy 
or so much thereof as should not have been paid or received by the legatee 
was held not to be void for nnoertainty, the ground of the decision being that 
the words referred, not to the time of actual payment or receipt, but to the time 
when it was the duty of the executors to pay the legacy. In Bubb v. Padwich ,« 

1 gee Collison v. Barber , L. II., 12 Ch. D„ 884 ; Chaeton v. 8eago t L. R., 18 Ch, D., 216 j 
Spencer v. Dnektcorth, L. R., 18 Ch. D., 83 1. 

• L. R., 12 Oh. 1>., 884. 

• 29 L. J. Ch., 774. 

4 rVei., 866. 

» L. R., 2 Eq., 404. 

• See Minor* v. BaJtHson t L. R. t 1 App C., 429. .* 

• Chaeton ▼. Seago, L. R., 18 Ch. D., 218 ; eee Johnnn v. Crook, L. R., 12 Ch. D. f 689. 

• L, R., 18 Ch, D., 617. 
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Mali NS, V. C. expressed his dissent from In re Amwtmith'g Trust* alwve 
referred to, but in Ckaston v. Seayo , Put, J. stated that, in his opinion, it was a 
perfectly good decision. 

A somewhat similar question was raised again before Fry, J., where ft testator 
gave the residue of his estate equally among four persons, and gave the shuros 
over to the children of the legatees, in ease the legatees respectively should die 
before “the final destribution ” of his estate. Two of the legatees dic'd more 
than a year after the death of the testator hut before the estate had been fully 
realized and distributed, and it was held that “ the final division ” meant the 
period of a year from the testator's death and that the shares of the deeeused 
legatees had not gone over. As pointed out, however, by Lord Kldo.v in tiaskell 
v. Harman? if a testator thinks proper, whether prudently or not, to say dis- 
tinctly, showing a manifest intention, that his legatees, pecuniary or residuary, 
shall not have the legacies or the residue, unless they live to receive thorn in 
hard cash, there is no rule against such intent ion, if clearly expressed, but as 
that would he open to so much inconvenience and fraud tho Court is not in 
the habit of making conjectures in favour of such an intention. On the other 
hand, if the words of the testator arc clear that his intention wa-? that a legacy 
should be divested, if the legatee should die before if is actually received, that 
intention must prevail. Thus, where a bequest was to A and in ease of his 
death before the sum “shall be actually paid or payable," the gift over was 
held to take effect. 8 

The question of survivorship in ease of bequests to a described class of persons 
has already been considered, and we have seen that, under h. 98 of the Indian 
Succession Act, where the bequest is mnde simply to such a class, tin* legacy goes 
only to such as are alive at the testator’s death. Under s. 112 of the same Act 
“ where a bequest is made to such of certain persons as shall bo surviving at some 
period, but the exact period is not specified, tho legacy shall go to such of them 
as shall be alive at the time of payment or distribution, unless a contrary inten- 
tion appears by the will, 4 The words “such of them as shall be alive* 1 are 
doubtless intended to convoy tho same meaning as the “ survivors or survivor ” 
or “such as shall survive” and it will be i mm atonal whether tho word “ sur- 
vivors ** or “ such as survive ” be used. 5 The words ‘survive* and ‘survivor' 

1 29 L. J. (Ch.), 774. 

• 11 Ves., p. 497. 

• Whitman v. Aitken, L. R., 2 Eq,, 414 ; So© Johnson v. Crook, L. E., 12 Ch. th, 639 % 
Ehcin.v. ELwin, 8 Ves., 547. See also Hutcheon v. Manning f on, 1 Vos. 366, and Martin v. 
Jfartin, L. R., 2 Eq., 404. 

4 Section 112 applies to Hindus etc., under the Hindu Wills Act. 

• Inn Sharpe’s Estate, 1 D. J. S., 453. 
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import that the person who is to survive must be alive at the time of the event 
which he is to survive. Thus, a limitation to A in default of children or remote 
issue who should survive B, means children or remote issue living at B’s death, 
and is not void for remoteness. 1 Only those of the class who are alive at the 
time indicated are entitled, the issue of other deceased members being excluded.® 
The Indian Succession Act, by section 112, mcroly lays down the general rule 
established in I'ripps v. W olcott* that where property is given to the survivors 
or survivor of a class living at a particular time, the period of survivorship, 
as a general rule, refers to the time when the payment or distribution is to take 
place. “ It is now settled,” said Leach, V. 0. that *• if a legacy be given to two 
or more, to be equally divided between them, or to the survivor or survivors 
of them, and there be no special intent to be found in the will that the survivor- 
ship is to be referred to the period of division, if there be no previous interest 
given in the legacy, then the period of division is the death of the testator, 
and the survivors at his death will take the whole legacy.” 4 Accordingly, 
if the gift is immediate, the period of distribution is at the testator’s death, 
as where, property is bequeathed to A and B, to be equally divided between 
them, or to the survivor of them. If both A and B survive the testator, 
the legacy is equally divided between them, but if A dies before the testator, 
and B survives the testator, it goes to B. B Tf the gift is not immediate, there 
being previous estates given, the period of distribution, and, in case of gifts to 
a class, the time of ascertaining the class entitled, is when such previous 
estates determine. 6 Thus, where property is bequeathed to A for life, and after 
his death to B and C, to be equally divided between them, or to the survivor of 
them, and B dies during the life of A, and C survives A, at A’s death the legacy 
goes to C\ 7 the period of distribution being the death of the tenant-for-life. 
But if the prior interest should determine in the lifetime of the testator, the 
result is the same as if the gift had been originally immediate, and the survivors 
are fixed at the death of the testator. 8 

In the case of a gift to a person for life, with remainder to his children, 


* Ghs v, Liddst, L. R., 2 Eq M 341. 

* See Davidson v. Dallas , 14 Ves., 573 ; Thompson v. Thompson , 29 Beav., 654; De Carog - 
not v. Ltordef , 32 Boev., 608. 

* 4 Madd., 11. 

* Stevenson v. Gull an t 18 Beav., 590 ; Howard v. Collins , L. R., 6 Eq., 849. 

* Indian S accession Act, s. 112, illustration {a) ; Cripps r. Wolcott , 4 Madd., 11 ; Stevenson 
v. Gallon, 18 Beav., 590; Howard v. Collins , L. R. t 5 Eq., 949. 

* Cripps v. Wolcott, 4 Madd., 11 ; Wordsworth v. Ford, 1 H. L. 0., 129 ; Re Wom % 85 Beav., 
Draktford v. Draksford, 38 Bear., 48. 

* Indian Succession Act, s. 112, illustration (5) ; Hoorn v. Baker , 8 K. and J., 888. 

9 Spurrtll v. SpurroU, 11 Ha., 54; Dcmioll v. Danisll, 6 Tea., 897. 
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or such of them as shall be living at his decease, 1 or to a person for life, 
and after his decease to his children or the survivor n* the children of llio life- 
tenant take vested estates subject to be divested in favour of such as survive the 
tenant-for-life. Accordingly, if all predecease tlic tcuant-for-Hfe, their repre- 
sentatives will take, for the event which was to divest them not having happened, 
the original gift remains. 8 

The question whether a person survived a particular event is ono of proof, 
and whoever has to make out the case of death at any particular time, must 
prove it by affirmative evidence, and those who claim under a person who 
is said to have survived a particular period, iiiuhI prove that fact.* Where a 
person lias not been heard of for seven years, there is a presumption of law 
that ho is dead, but at what time within that period lie died is not a matter of 
presumption but of evidence, and the onus of proving that the (h ath took place 
at any particular time within the seven years lies upon the person who claims 
a right to the establishment of which that fnci is essential. 6 It was held in 
the case of In rr, I'hrnes Trusts ,• that there was no presumption of law in 
favour of the continuance of life, a holding which is contrary to Urn former rule 
laid down in Nepean v. I be, 1 that “the law presumes a person shown to be 
alive at a given time remains alive until the contrary be shown.*"* 

It may appear from the will itself, even where there is a prior interest 
given, that the survivorship refers to the death of the testator and not to the 
death of the first taker. Thus, if property is bequeathed to A for life, and after 
his death to B and 0, or the survivor, with a direction that, if B should not 
survive the testator, his children are to stand in his place, ami il C dies during 
the life of tho testator but B survives the testator, but die.s in tlio lifetime of 
A, the legacy goes to the ropcscntative of B. 9 In that east* the survivor- 
ship is considered to refer to the death of tlio testator ami not to the death 
of the tenantrfor-life, the words of survivorship and the condition of B*s sur- 
viving the testator being in immediate connexion. Again, if, where property 
is bequeathed to A for life, and after his death to B and C, with a direction 


1 8turgsss v. P««r*on, 4 Madd., 411. 

1 Browns v. Kenyon, 3 Madd., 410. 

• See Browse v. Kenyon, 8 Madd. 410, per Sm John Lkach, V. C. see Re Sander's 
Trusts, L. R., 1 Eq., 675 j Harrison v. Foreman, 5 Vos., 207. 

4 In rs Lewes’ Trusts, L. R., 6 0h. f 356. 

• In re Phene's Trusts, L. E , 5 Cb., App., 139. 

• L. B., 5 Ch. App., 189. 

• 2 M. and W., 912. 

• See In re Walker, L, B., 7 Ob., 120 ; Intestate and Testamentary Succession in Zudin, 
p. 148. 

t Indian Succession Act, s. 112, illustration (c) t Rogers r. Towsey, 9 Jar,, 673. 
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that in case either of them dies in the lifetime of A, the whole shall go to the 
Bnrrivor, B dies in th<f lifetime of A and afterwards C dies in the lifetime of 
A, the legacy will go to the representative of C. In this case the survivorship 
is taken from tlio special form of the gift to have reference to one of the 
remaindermen surviving the other > and not to their surviving the tenant -for-life. 
The legacy vests in C on the death of B, and accordingly, on his death in 
A*s lifetime, goes to his representative . 1 

In Home cases, too, survivorship has reference to tho period of vesting* 
Thus, where a bequowt was in trust to pay the income to children as they shall 
arrive at the ago of twenty-one years, and then all tho said children or tho 
survivors of them to bo let into full possession of the property, share and share 
alike, it was held, that the word 1 survivors 1 upon the context of the will 
meant those surviving so as to attain their respective ages of twenty-one.* 

The words condition and contingency are very often used in the same sense. 
In general, however, the word contingency lms reference to tho happening of 
an event, whereas the word condition has reference to tho doing or forbeai'&nce 
from the doing of some net. 

Conditions are of two kinds — conditions precedent and conditions subsequent. 
The former precede the vesting of estate ; the latter are to be performed after 
the estate has become vested, mid, if not performed, may in many cases cause 
interests already vested to be divested, or be altogether void . 8 Whero the 
condition is precedent tho estate is not in the grantee until the condition it 
performed, but wbero the condition is subsequent the estate vests immediately 
in the grantee and remains in him till the condition bo broken . 4 

No particular words necessarily make a condition precedent, but the same 
words will make a condition precedent or subsequent according to the nature 
of tho thing and the intention of the testator . 6 Tn determining, therefore, 
whether a condition is precedent or subsequent we must look, not merely tc 
the particular words in which the condition is expressed, but to the whole 
context of the will, and if tho meaning, as collected from the wholo context, is 
that the estate is to vest, unless on a particular act being done or a particular 
event happening, then the condition, however expressed, is a condition pre- 
cedent . 6 The Iftwr, as has already boon pointed out, favours the vesting of 

* See Scurjield v, How$* t 3 Bro. 0. C., 90 ; IWiits y . Baker , 2 I>. F. and J., 65. 

* Cn*»<ir v. fWter, 4 lings , 398 i too alao Tnbe r. Newt and, 6 DoU. and S., 230 j Comtek 
t. TFViilrwm, L. R., 7 Eq , 80 j Intestate and Testamentary Succession in India, p. 147. 

4 See 3 lilack. Com., 166 ; Co. Litt., 206. 

4 1l>m* v. ITynae, 2 M. and G., 8 , p. 14 ; Bro. Ahf. tit. Condition, pi., 67 (a). 

* AehsrUy v. Vernon, Wills, 168, p. 166. 

c Egerton v, Brovmlw, 4 H. L, C«., 1, note, pp. 16, 19. 
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estates, and from the earliest times the Courts have been inclined to decide 
that estates devised were vested, and for the same reason *liave leaned towards 
constituting a condition to be subsequent rather than precedent. 1 * * 4 * 

In England, in tho case of a condition precedent it makes nO difference that 
the event is impossible, or impolitic or illegal ; the gift will not take effect, 
unless the condition is fulfilled.* But in the case of a condition subsequent if 
the condition is impossible, impolitic or illegal, tho gift remains — at any rate 
where there is no gift over. 8 In England, too, in cose of personalty, certain 
conditions subsequent, though good in law, are in accordance with tho rule of 
the Civil Law, held to be void and in terrorem merely, if there is no gift over,* 
e. g conditions in partial restraint of marriage. 

The Indian Succession Act has got rid of tho rules of the Civil Law which 
have been adopted by the Courts of Equity in England with respect to condi- 
tional bequests. As to bequests of personal property, tho Commissioners, in 
their report, say: — “ On the subject of conditions we have deemed it right to 
abstain from introducing into India the very refined distinction which the Court 
of Chancery lias, in questions relating to personal property, borrowed from thfe 
Ecclesiastical Courts. We think that the words of the will should be adhered 
to, where no condition inconsistent with law or morality is sought to be imposed; 
that all bequests made upon illegal, immoral, or impossible conditions should 
be void; and that wherever the testator's wishes can be carried into effect, if 
expressed in one way, they ought to bo permitted to take effect, if expressed in 
another way, so that whatever he can do by a limitation lie ought to he allow- 
ed to do by imposing a condition. It appears also to us, that whenever a 
condition subsequent is valid, if accompanied by a gift over, it ought to be 
valid without a gift over, and ought not to be treated as if it had been inserted 
merely to frighten the legatee by an unmeaning threat.’’ 

By tho GJivil Law, where a condition precedent to the vesting of a legacy 
was impossible, the legacy was considered as discharged of the condition, and 
the legatee was entitled, as if the legacy had been given unconditionally.* 
Under the Indian Succession Act, a bequest upon an impossible condition is * 
void. 6 * Thus, if an estate is bequeathed to A on condition that he shall walk one 
hundred miles in an hour, or if A bequeaths 500 rupees to B on condition that 
he shall marry A’s daughter, and A’s daughter was dead at the date of the 

1 Dujjfield v. Dufield, 8 Bli., N. S. f 260, p 831 j Bolmen v. Prescott, 10 Jar., N. S., 607. 

• fysrton v. Brownlow , 4 H. L. Ca., 1 ; Theobald on Willi, p. 874. 

■ Theobald on Wills, p. 415. 

4 Theobald on Wills, p. 422. 

• See Williams on Executors, p. 1269. 

4 Indian Succession Act, «. 118. This section applies to Hindus etc., under the Hindu 
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will, the bequest in each case is void. 1 It would seem, also, that i I a condition 
is impracticable, though not physically impossible, the legacy would be held by 
the Courts here to bo void. Thus, in England, where a testator bequeathed 
property to a married woman upon condition that she conveyed an estate devised 
to her by another testator to her separate use with a clause against anticipa- 
tion, the Court held, that the fact of the woman not being competent to make a 
valid conveyance of the estate, was fatal to the bequest.* 

Again, the Indian Succession Act makes no distinction between conditions, 
the performance of which requires an act which is malum in se, and conditions, 
the performance of which requires an act which is against a rule or policy of the 
law, or malum prohibitum. Under its provisions any bequest upon a condition, 
the fulfilment of which would bo contrary to law or morality is void, 8 as where 
the bequest is to B on condition that he will murder C, or to the neioe of the 
testator, if she wdll desert her husband. 4 A bequest of an allowance to a married 
woman, on condition that she lived apart from her husband, was held to be 
contra bonos mores , and void. 5 With regal'd to conditions precedent which are 
illegal, in England, if performance requires an act which is malum in se, as to 
kill A, burn his house, or the like, then both by the Common Law and Civil 
Law, not only the condition, but the bequest itself, is void. 6 But where the 
illegality consists merely in the performance of tlie condition being against a 
rule or policy of the law, there, (although, by the Common Law, the devise as 
well as the condition is equally void as if there existed malum in se) by the 
Civil Law the condition only is void, and the bequest single and good .7 

The general rule iu England is that conditions precedent must be literally 
performed.* But in cases where the testator's intention might be satisfied by 
a performance of the condition in substances, i. e., cy pres, such performance 
has been held to be sufficient. This extensive limitation of the general rule of 
strict performance has been admitted by the Civil Law in all cases, where it 
is apparent that testators paid more regard to the end or fulfilment of the con- 
dition than to the means prescribed for the execution. 9 It is recognized in the 
Indian Succession Act, in section 115, which enacts that, where a will imposes a 
condition to be fulfilled before the legatee can take a vested interest in the thing 
bequeathed, the condition shall be considered to have been fulfilled if it has 

1 Ibid , illustrations (a) and (b)> 

4 Robinson v. Wheelwright, 6 De G. M. and G., 535 j see Lowthsr ▼. Cavendish, X Eq., 99. 

• geot. X14. This section applies to Hindns ©to., under the Hindu Wills Act. 

% * I6ui, illustrations ; tee Wren v. Bradley, 2 DeG. and S., 49. 

• Brown ▼. Peck, l Ed., 140 1 see also Cartwright v, Cartwright , 8 DeG. M. and G., 962* 

6 Williams on Executors, 1270, oiUng Swinb., Part IT, s. 6, p. 16. 

• Ibid i Intestate and Testamentary Suooession in India, p. 149. 

• Roibinson ▼. Wheelwright , 81 Bear., 214. 

• Itoper. Leg., 767 (4th Edition). 
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been substantially complied with. 1 As showing what is not a substantial com- 
pliance with the condition, the following illustration is appended to the section : 
— A legacy is bequeathed to A if he executes a certain document within a 
time specified in the will. The document is executed by A within a reasonable 
time, but not within the time specified in the will. A has not performed the 
condition, and is not entitled to receive the legacy.* In England, it has been 
hold, according to Civil Law, that a condition that a legatee Hhall pay a sum 
of money, 8 within a given time, there being no gift over, 4 is not construed 
strictly, if in fact ho has dono so in a reasonable time. So, a condition to oxocuto 
a release lias been construed similarly, 6 but if tho condition to execute a release 
within a particular time be in tho form of a conditional limitation, it was held, 
it must be compliod with. 6 The principle on which the English Courts have 
acted in cases where a condition requires a legatee to execute a release is, that 
if the period for executing the release is merely ancillary to tho accomplishing 
of that object and the procurement of that instrument was the end and 
substance of the condition the legatee will bo entitled if the release is m fact 
executed within a reasonable time. 7 

One of tho most frequent conditions is that tho legatee shall marry with the 
consent of a particular person or persons. In such cases consent may ho implied 
from circumstances, as whero the executor or trustee, whoso consent is made a 
condition, witnesses the reception of addresses of marriage, and intimates no 
disapprobation, for then tho maxim, qni tacit , satis loquitur , applies. 8 After a 
lapse of many years, consent by trustees to a marriage will be presumed, in the 
absence of any claim by the persons entitled to take advantage of the forfeiture. 4 
To take tho example furnished by illustration (a) to s. 1 15 of the Indian Succes- 
sion Act : A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, 0, I), and E. A marries with the written consent of B. C is 
present at th<» marriage. D Bends a present to A previous to tho marriage 
£ has been personally informed by A of his intentions, and has made no objOc* 
tion. A has fulfilled the condition. 

Where consent to a marriage is the condition, it would seem that a general 
consent to any marriage is sufficient, 10 and it would seom, also, that the condition 

1 This Motion applies to Hindus ofco., under the Hindu Wills Aot. 

* Indian Succession Act, s. 116, illustration (g). 

9 Pains r. Hyde, 4 Beav., 468. 

4 Hottinrak* r. Listsr , 1 Rnss., 600, 608. 

9 Hdlli/nrato t. Listsr , 1 Rnss., 600. 

* Simpson t. Victors, 14 Yes., 841. 

* Williams on Executors, p. 1278. 

* Williams on Executors, p. 1286, citing Campbell v. Lord NsttsrvUls, cited in 10 Yes., 542. 

* In ths poods of Birch, 17 Beav., 868. 

* Jfcroer t. SaU, 4 Bro. 0. 0., 826 1 Pollock r. Croft, l Mar., 181. 
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would be complied with by a first marriage, and does not extend to a second 
marriage contracted without the consent of the person whose consent is required 
in the condition . 1 * * If one of the persons whose consent to a marriage is made a 
condition dies, a marriago with the consent of the others will be sufficient.* 
Thus in Dawson v. Mosmij* where a bequest was to the children of the testator's 
sister on their marrying with the consent of their parents, it was held, that the 
consent mentioned in the will must be taken to be that of the parents or parent, 
if any, and that a daughter who had married with the consent of her surviving 
parent took a vested interest . 4 * So, where the consent of several trustees or 
executors is required, aud one disclaims or renounces, it lias been hold that the 
others alone may consent . 6 But where a legacy is given on condition that the 
legatee shall marry with the consent of trustees or other specified persons 
tlio consent of the majority, if they be all alive, will not be a substantial com- 
pliance with the condition , 6 

Where a bequest was given to the daughter of the testator on her attain- 
ing twonty-ono or marrying with the consent of her “ guardian or guardians,*' 
and the daughter married under twonty-ono without the consent of any guar- 
dian or guardians, there being none, and died shortly afterwards under twenty- 
one, it was held that the condition w T as not complied with, the condition 
not having been made inoperative by reason of there being no guardians, 
since guardians could have been appointed by the Court . 7 Where a testator 
bequeathed his residuary persona] estate to such persons as should within 
one year from his death establish tlieir right or title thereto as his next-of-kin, 
with a gift over in default., and an order for limited administration, including 
an inquiry as to the next-of-kin, was made on summons shortly after the 
testator's death, but the persons who were next-of-kin did not bring in a claim 
within the year, it was held that the gift over took effect . 8 

A consent once given without any condition is not to bo Retracted from 
caprice or perverseness , 9 or unless it has been obtained through f mud or deceit , 10 
Accordingly, if the required consent has been given to a marriago and^is after- 


1 Hutcheson ▼. Hammond, 8 Rro. 0. C., 128; Crommehn v. Crommelin , 8 Yea., 227. 

• Indian Succession Act, s. 115, illustration (6). 

• L.. 11., 2 Chan. Div., 753. 

4 See Green v. Green , 2 J. and Lat., 529, 753. 

• IFnrtAfayfon ▼. Evans , 1 Sm. and Sfcu., 105. 

• Indian Succession Act s. 115, illustration (c); Clarice v. Parker, 19 Yes., 1, per Loan 
Eldon, p. 24. 

f In re Brown** Will, L, R., 18 Oh. D., 61. 

• In re Hartley , L. R., 84 Ch. D., 742 j see Tollner v. Marriott, 4 Sim., 19. 

• Dashwood v. Payton, 18 Ves M 27. 

«• Jtferry v. Eyves, 1 Eden, 1. 
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Wards capriciously retracted and the marriage takes place, tho condition will bo 
considered to have been fulfilled. 1 * * Consent after the marriage is not a sufficient 
compliance with the condition, for no subsequent approbation can amount to a 
performance of tho condition or dispense with tho breach of it. a But if there 
had been a general consent to any marriage, subsequent approbation, unless tho 
consent were required to bo in writing, would have been sufficient. 8 

A bequest on condition that the legatee should many with the consent of 
the testator’s executors will take effect if tho mam' ago take place in the 
testator’s lifotimo, and tho testator himself expresses his approbation of tho 
marriage either before or after tho marriage, 4 * for tho consent of the executors is 
dispensed with by tho testator's own consent, which is more, it is said, to bo 
regarded than the consent of the executors to whom he had delegated a power to 
consent in case of a mamage after his decease. 

Conditions in partial restraint only of marriage aro in general valid. 
In Perrin v. 1 /yon, 6 the testator devised his real estate to his daughter 
subject to the condition that if she should marry a Hcotchman, then sho 
should forfeit, all benefit under the will and tho estate should go over. Tho 
daughter married a Scotchman, and it was hold that the condition upon which 
the estate was to go over to other persons, was valid. So, in another case a 
condition that, if the legatee should marry a domestic servant, tlio bequest should 
be null and void, was held to bo valid. 6 

A condition of forfeiture in case the legatee should embrace a particular faith is 
good. 7 And a condition requiring the legatee to reside at a particular place is valid. 6 

Another form of conditional bequest is where a bequest is givon upon tho 
failure of a prior bequest of the same thing. In such a ease, the second bequest 
will generally take effect upon the failure of the prior bequest, al though tho 
failure inay not have occurred in the manner contemplated by the testator .• 
But, where th# will shows an intention that the second bequest shall take effect 
only in tho event of the first bequest- failing in a particular manner, tho soootv? 
bequest will not take effect, unless the prior bequest fails in that particular 

1 Indian Succession Act, 8. 115, illustration (d). 

9 Ibid, illaatration (e). 

9 Pollock v. Croft , 1 Mer., 181. 

4 Ibid, illustration (/) ; Clarke v. Berkeley, 2 Vcm., 720. 

• 9 Bast, 170. 

• Jeimer v. Turner, L. B., 16 Ch. D. f 188 ; boo Bcntt v. Tyler, 2 Dick., 712 ; Parson* v. 
Peter, XX Jur., N. S,, 150. 

’ Hodgson v. Halford , L. R , 11 Oh. J> M 059, 

• Wynne v. Fletcher, 24 Bear., 430 ; Walcot y. Botfeld, Kay. 634. As to what a sufficient 
compliance with a condition as to residence, see In re Moir, L. R., 25 Oh. D., 605. 

•. Indian Succession Act, s. 116. This section applies to Hindus etc., under the Hindu 
Wills Act. 



258 


CONDITIONAL BEQUESTS. 


manner. 9 This principle is thus referred to by Mr. Justice Williams:^— 
41 Instances have frequently occurred in which the Court has concluded 
from the context of the will, that the intention of the testator is effectually 
fulfilled by regarding a clause of apparent condition as a clause of conditional 
limitation , so us not to require, as in the case of a gift on a condition* that the 
very event on which the gift is made contingent must bo fuliillod with strict, 
exactness, but paying regard, in the construction, to the substantial effect of 
the contingency specified and so to the real interest of the testator.” 1 * * * 5 * 

In general, where there is a subsequent limitation, limited to take effect 
on tho failuro of a preceding one, if the preceding limitation is removed, or does 
not arise, the subsequent limitation will take effect.* Thus, whore there was a 
devise ou condition that tho devisee should execute a release in three months 
after tho testator’s death, but, if he should neglect to do so , the devise to go over, 
and the devisee died in the lifetime of tho testator, tho devise over was held 
to take effect. 5 So in Jones v. West comb* where there was a bequest to the 
child, of which the testator’s wife was enceinte and if such child died under 
twenty-one, over, and tho wife was not enceinte , it was held that the gift over took 
effect. 7 * 9 In Murray v. Jones* a gift over, aftor various limitations to the children 
of the testatrix in the event of their all dying under age and unmanned, was 
held to take effect, although the testatrix died without having had any child.® 
So, where there was a bequest to A, and if he shall die, to B, and A was dead 
at the date of the will, the principle was held to apply.* 0 

The effect of an apparent intention on the part of the testator that the 
prior legacy shall fail in a particular manner before the second legacy can take 
effect, is exemplified by the following illustration to s. 117 of tho Indian Succes- 
sion Act, taken from the case of Underwood v. Wing : 11 “A makes a bequest 
to his wife, but in case she should die in his lifetime, bequeaths to B that which 
he had bequeathed to her, A and his wife perish together, under circumstances 
which make it impossible to provo that she died before him. The bequest to B 

1 Indian Succession Act, 1 . 117. This section also applies to Hindus etc., under the Hindu 
Wills Act. 

* Seo Indian Succession Aot, s. 107. 

" Williams on Executors, 1274-75. 

♦ See Avclyn v. Ward, 1 Yes. Sen., 420 \ Tennant t. Heathfield , 21 Beav., 255. 

9 dw/yn v. Ward, l Yes. Sen., 420; Indian SuooesBion Act, s. 116, illustration (5). 

• 1 Eq., Cas. Abr., 245. 

1 See Meadows r. Parry, 1 Y. and B., 124 ; JU Green’s Trusts, 6 Jar., N. S. 479. 

• 2 V. and B., 813. 

9 This is praotioally illustration (a) to s. 1 16 of the Indian Succession Act. 

a0 Jts Sheppard* s Trusts, 1 H, and J., 269 ; Intestate and Testamentary Succession in 
India, pp. 152-9. 

» 4 DeG. JU. and G., 633. 
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does not take effect." It may be here observed, with roferouco to that illustration, 
that by the law of England, the question of survivorship is matter of evidence, and 
not of positive regulation and enactment ; and in the absence of evidence tliero is 
no conclusion of law on the subject. In the case of Underwood v. H7w/, 1 * * 4 * it 
Was hold, that tko gift over was dependent on tho event of the testator surviv- 
ing his wife. “ Primd /arte,” it was said by the Lord Ciuncfllor, “ tho next- 
of-kin will be entitled to the personal estate, and their right will only be dis- 
placed by some person coming forward and showing a valid and effectual 
disposition taking it away from them." 

In In ro Smith's there was a bequest, after tho death of J, (to nhom 

an annuity was given out of the fund) to E during her natural life, but iu case 
of the death of E during tho lifetime of J, then to M for life, and after tho 
decease of E and M, then over lti\as held by Wood, V. 0., that thero was 
a sufficient indication of an intention to gno a life-estate to M aftor tho death 
of E, although E dul not die in the lifetime of J. The principle was 
also applied m the case of MacKinnon v St well* There, thero was a bo- 
quest to A for life, with ultimate remainder to tho children of A living at her 
decease, to be paid to thorn aftor her death as they attair od twenty-one, and, if all 
died before attaining twmty-one, then over. One child of A attained twenty-ono, 
but no child survived her, and it was held that the gift over took effect.* 

Conditions subsequent do not affect the vesting of estates, but, on non- 
performance, may operate to divest estates which have already vested. Under 
ilie Indian Succession Act, a bequest may be made to any person with tho condi* 
tion superadded that, in case a specified uncertain event shall happen, the thing 
bequeathed shall go to another person ; or that, in case a specified uncertain 
event Bhall not happen, the thing bequeathed shall go over to another person, 
but in each case tho ulterior bequest is Bubjcct to tho miles contained in sections 
107, 108, 109, J.10, 111, 112, 113, 114, 116, 117 of the Act, to which reference has 
already been made. 6 * The ulterior bequest cannot, however, tako effect unless tho 
condition is strictly fulfilled, for in order to divest a vested estate or interest by a 
gift over, the very evont must happen. 8 In tho case of In re Mouft thero was a 

1 4 DeG. M. and G , C33. 

■ L. E., 1 Bq., 79. 

1 2U. and K., 202. 

4 See also Tennant t. UeathjUld, 21 Boav , 255 ; Intestate and Testamentary Succession 

in India, p 153. 

4 Indian S accession Act, s. 118. This section applies to Hindus oto., under tho Hindu 
Wills Act. 

• Ibid, e. 119, which .Iso applies, to Itindn. pw under tho Hindu WUb let ; WtgOaff y. 
Crotbit, 2 OoU., 746 > At Ba*dtr>» Tr\uti, L. B., 1 Eq., 075 ( *oo X» r* Beddtngton, L. B., 10 Qk, 
D., 685. 

' B. R., 25 Oh. D., 605. 
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to Q for life “ provided, as a sine qua non ” that he 44 within six months after 
my decease shall enter upon and take possession of ” the property devised as 
his residence and place of abode and 44 shall thereafter during his life continue 
to reside thereon for at least six months (but not necessarily consecutively) in 
every year, “ and after G’s death or his failing to take possession and to reside ” 
on the property, of the testator devised the same to G’s first and other sons in 
tail male. G took possession within six months after the testator's decease, 
but, as to residence, during the year following the expiration of the six months, 
he was in the house for eighteen days only, and from the 1st of January to tho 
28tli December in tho year following tho date of such expi ration for no more 
than twenty-four days. lie had, however, placed the house in charge of a staff 
of servants, paid the rates, kept horses and poultry in tho stables and in tho 
grounds, and his son, who was at College near, had stayed at tho houso on an 
average, on every alternate Saturday till Monday. Tt was held, that there was 
no forfeiture, as there had been a reasonable, if- not a strict, compliance with tho 
condition of residence. 1 * * 

The original bequest, will not be affected if the ulterior beqnest is not 
valid,® the general rule of law being, that an absolute interest is not to be 
taken away by a gift over, unless that gift may itself take effect. 8 

Whore a condition subsequent is impossible, 4 * or contrary to public policy, 6 
or illegal, 0 it is void, and the bequest is freed from it as though it had been 
given unconditionally. 7 Conditions which are repugnant to estates already 
given are void, 9 as where there is a devise in fee followed by an absolute re- 
straint upon alienation. 9 If the condition of an ulterior bequest bo too vague 
for the Court to enforce it, it is void. 10 If an estate be given in fee, a condition 
giving it over on bankruptcy of tho devisee has been held to be void. 11 So 
a gift which is absolute will not bo affected by a subsequent gift over which 
is void for romoteness. 1 ® But where a life-interest is given, it ^nay be deter- 

1 See Astley v. Earl of Essex, h, R., 18 Eq., 290, p. 295. Wynne y. Fletcher , 24 Bear., 430. 

* Ibid , s. 120, which also applies to Hindus etc. under the Hindu Wills Act. 

1 Green y. Harvey , 1 Haro, 428, 431 ; Watkins v. Weston, 32 L. J., Cli., 39G and 609. 

4 Indian Succession Act, s. 120, illnstrutiou (a) *, Lowther y. Cavendish, Amb., 358; Aislabie 
v. Kir*. 3 Madd., 256 j Walker v. Walker, 2 DeG. F. and J., 255. 

• Cartwright v. Cartwright , 3 DeG. M. and G., 982 ; Indian Succession Act, g. 120* Illus- 
tration (A). 

• Ridgtcay v, Woodhouse, 7 Beav., 437 ; Egerton r. Lord Brownlow, 4 H. of L., 1. 

I Williams on Exocutore, 1270-71. 

* Bradley v. Fiexoto, 3 Vos., 325, per Lobd Alvanlby* 

9 Hood v. Oglander, 34 Beav., 523 ; Hunt-Foulston y. Furber , L. R., 3 Chon. Dir., 255. 

10 Fillingham v. Bromley, T. and R., 530; see Clavering v. Ellison, 7 H. L. C., 707. 

“ In re Hcuhtt, L. H., 21 Ch. D., 838. 

II Ring ▼. Hardwick, 2 Bear., 352 ; Carver v. Bowles, 2 R. and M., 306 ; Intestate and 
Testamentary Succession in India, p. 156. 
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mined by a conditional limitation over upon alienation or bankruptcy of the 
legatee . 1 * * 

A condition that a legatee should not dispute the will is regarded, in 
England, as merely in terrorism in tho case of a will as to personally ; and, there- 
fore, a legatee, by having contested the will, did not forfeit his legacy, unless 
there was a gift over upon bimch of the condition . 8 But this doctrine was 
never applied in the case of devisos of real estate ; on the contrary, it was 
decided in Cooke v. Turner , 8 that such a condition annexed to a devise of land 
was valid and effectual without a gift ovui 1 , upon breach of the condition . 4 * 
Under the Indian Succession Act, if there is a condition that the legatee shall 
not contest the will and he does so, tlio gift over will take effect. 1 * 

If, where a sum of money is bequeathed to A and B, and if either should 
die during the life of G, then to tho survivor living at the death of C, A and B 
die before C, tlio gift over cannot take effect, but the representative of A takes 
one-half of the money, and the representative of B takes the other half . 6 Jn 
Harrison v. Freeman , A and B took vested interests, subject to being divestod 
in favour of tho survivor living at tlio death of C; but, inasmuch as neither 
survived C, the contingency which was to divest the legacy never happened . 7 

In tho case of Siurgess v. Pearson* there was a bequest to B of tlio interest 
of a fund for life, with a direction that the fund should bo divided at TJ’» 
death among her three children or such of them as should be living at her 
death. All the children of B died in her lifetime. The bequest over it was 
held could not take effect, hut tho interests of the children passed to their re- 
presentatives. Tho Vice-Chancellor, Sru John Lkacii, said: u Tlio vested in- 
terests first given by the will are, b) the form of the expression, oidy defeated 
in case there shall be some, or one, and not all of the children living at tho 
mother’s death ; but that event did not happen, for there was not one child 
living at tho igothor’s death .” 8 

In dealing with conditions precedent we have seen that where a legacy is 
given on condition that the legatee shall marry with the consent of certain 

1 Buret v. Hurst, L. R., 21 Cli. D., 278 ; Rochfort v. Hackman, 9 Hare, 475. 

1 Cleaver v. Spurting, 2 P. W., 628. 

• 16 M. and W., 727. 

4 2 Jar., 67-8. Intoatate and Testamentary Succession in India, p. 154. 

• Indian Succession Act, s. 118, illustration (6). 

• Indian Succession Act, s. 118, illustration (d). Harrison v. Foremen, 5 Ves., 207. 

• See Wagstaff v. Crosby , 2 Coll., 740 ; Re Sander's Trusts, L. R., I Eq., 076. 

9 4 lladd., 411. Illustration (c) to s. 118 of the Indian Succession Act is taken from tho 
case. 

• See Beecmhw. Edioards, 28 Bear., 440 j Boulton v. Pilcher, 29 Bear., 688 ; Potts y 
Atherton, 28 L. J., Qb. 486 j Finch t. Lane, L. B., W. Eq., 501 f Wing v, Angrwe, 8 H. L., Cfo., 
183 1 Elliott v. Smith , L.R.,22 Oh. D., 236. 
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specified persona, and one of them dies, a marriage with the consent of the others 
would be considered to be a sufficient compliance with the condition. A gift 
over, however, upon the same condition will not take effect under similar cir- 
cumstances. 1 But where the gift over is subject to the proviso that the first 
taker shall marry with the consent of a particular person, a first marriage with 
his consent will prevent the gift over taking effect, even though the first taker 
became a widower and many again without his consent,* for the condition 
being once complied with is released and consent to a second marriage is un- 
necessary. 8 

If tho required consent becomes unattainable by the death of the person 
or porsons whose consent is required, a marriage without consent will not cause 
a forfeiture, whore the condition is subsequent. As to real property, or legacies 
charged on real property, it was held, in England, that a marriage in such a 
case did occasion a forfeiture. 4 

If a legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso 
that if A dies under 18, or marries without the consent of B, the legacy shall 
go to C, and A marries under 18, without the consent of B, tlio bequest to C 
takes effect. 8 In Desbody v. Ilnyrille , G it was held that a legacy payable at 
18, or on marriage with consent, is payable either at that age or on marriage 
with consent uuder that age, although there is a gift over generally on marriage 
without consent. 

A bequest under the Indian Succession Act may be made with the condition 
superaddod that it shall cease to have effect in case a specified uncertain event 
shall happen, or in ease a specified uncertain event shall not happen. 7 

In accordance with tlio rule of the Civil Law, certain conditions subsequent 
were, in the case of personalty, hold by the Courts in England to be void, and 
in terrorem merely, if there were no gift over. 9 The Indian Succession Act,* 
has got rid of that rule, and under that Act, wherever a condition subsequent is 
valid if accompanied by a gift over, it is valid without a gift over, and is not to 
be treated os in terrorem. Thus a proviso that a boquost shall cease if the 
legatee cut down a particular wood, 10 or marry under the age of 25 without 

» Indian Succession Act, b. 119, illustration (a). 

• ibid, illustration (b). 

• Hutcheson v. Hammond, 3 Bro. C. C., 168 ; Crommelin r. Crommelin, 9 Yef., 227 1 see 
Taylor v. Austin, 1 Drew, 459. 

• Peyton v. Bury, 2 P. W., G2C ; Collett v. Collett , 35 Beav., 312. 

8 Indian Succession Act, s. 119, illustration (e). 

• 2 P. W., 647. 

i S. 121, which applies to Hindus etc. under the Hindu Wills Act. 

• See Cooke v. Turner, 16 M. and W., 727 j Svanturel v. Svanturel, L. B n 6 P. 0., 11, 

• Chap. XV. 

• Indian Succession Act s, 121, illustration, (a). 
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the consent of the testator’s executors, 1 * or do not go to England within a given 
time,* or adopt the profession of religion, 3 if complied with, will cause the 
interest in tho legacy to cease. So, where a fund iH bequeathed to A for life 
and after his death to B, if B should then be living, with a proviso that, if 
B should become a nun, the bequest to her should cease to have any offect, 11, 
by becoming a nun iu the lifetime of A, will lose her contingent interest in tho 
fund. 4 * Iu order, however, that a condition that a bequest should cease to havo 
effect may be valid, it is necessary that the event to which it relates should bo 
one which could legally constitute tho condition of a bequest as contemplated 
by s. 107 of tho Indian Succession Act. 6 It is also a rule that if a legateo 
renders impossible, or indefinitely postpones, the doing of an act for which no 
particular time is specified and upon tho non-performance of winch a legacy is 
to cease to have effect, or go over to another, the legacy will go as if tho 
legatee had died without performing the act. 6 Thus, in case of a bequest to 
A, with a proviso that, unless he outers tho army, the legacy shall go over 
to B, B will be entitled to the legacy upon A’s taking holy orders, and thus 
rendering it- impossible for him to fulfil tho condition. 7 * If the proviso wore 
that the interest in the legacy should cease if ho did not marry a particular 
person and he married a stranger, this would be indefinitely postponing tho 
fulfilment of the condition and tho bequest would cease to Itavo effect.* 
Where, however, a testator devised certuin property to devisees for life, if 
either of them should marry into tho families of R or G, and if not, to S, and 
the devisees married, but not into the favoured families, it was held that the 
gift over did not take effect, as tho devisees lmd tho whole of their lives to 
perform the condition. 9 But there tho condition was a condition precedent. 
The performance of the act required, however, was indefinitely postponed. 

A clause directing a forfeiture in case of tho devisee not making a mansion 
house devisec^to him “ his usual and common place of abode and residence ” is 
not void for uncertainty, 10 and the condition must be complied with. 11 

1 Ibid, illustration (b). * llid , illustration (e). 9 Ibid , illustration (c). 

4 Ibid , illustration (e) ; see e* parte Dickson , 1 Sim., N. S., 87 ; Biddulph v. Lees, 3. 
B. and E., 289. 

f Indian Succession Act, a. 122. This section applies to Hindus etc. under the Hindu 
Wills Act* As to s. 107, vide supra, p. 289. 

4 Indian Succession Act, s. 123, which is applicable to Hindus etc. under the Hindu 

Wills Act. 

’ Indian Succession Act, », 123, illustration (a). 

9 Ibid, illustration (b). 

• Randal v. Payne, l Bro. 0. C., 55. 

14 Wynne r, Fletcher, 24 Bear., 430 ; FiUingham v. Bromley . See In re JTotr, L. $<, 25 Ch. 

D„ 606 1 Astlty r. Karl of Sue*, L. R, 18 Bq., 290; Walcot v. Botfield, Kay, 684. $ 

u Walcoi r. Boifiali, Kay, 684; mm tan Hair, L. R., 28 Ch. D,, 60S. 
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It has always boon a principle in the Courts of Equity in England that 
ignorance of a condition annexed to a gift by will does not protect a legatee 
from tho consequences of not complying with the condition. 1 * * * * In In re Hodge** 
Legacy ,• Wickenh, V. G., laid it down, that “neither ignorance, illness, nor 
neglect on the part of the executor to inform the* legatee, can excuse him for 
not complying with the direction so as to entitle him to the gift/ 1 The rule, as 
laid down by h. 124 the Indian Succession Act, is as follows : Where tlie will 
requires an act to be performed by the legatee within a specified time, either 
as a condition to be fulfilled before tho legacy is enjoyed, or as a condition 
upon the non-fulfllmcnt of which the subject-matter of the bequost is to go 
over to another porson, or the bequest is to ccaso to have effect, tho act must 
bo performed within the time specified, unless the performance of it bo pre- 
vented by fraud, in which case such further time shall bo allowed as shall bo 
requisite to make up for the delay caused by such fraud. 8 

The proviso in section 124 of tho Indian Succession Act, as to fraud, appears 
to have boon suggested by an opinion expressed by Wood, V. C., in Brooke v. 
Qa/rrod,* that if, in tho case before him, there had been fraud on the part of the 
trustees, or possibly such laches on their part as the Court would consider 
to have boon the sole cause of tho donee of the right of pre-emption, which had 
been given by tho will, not complying, mode et formd , with the conditions imposed 
by tho will, tho latter might have been entitled to relief. In that case a 
person had aright, uudor a will, of pre-emption for a givon sum, provided ho 
signified to tho trustees within one month of the testator's death his option 
to purchase, and paid the purchase-money within a further period of two 
months, and he duly signified his option to tho trustees, and applied to their 
solicitor for ail abstract of the title, and the solicitor promised to take an early 
opportunity of seeing his client with reference to tho application, but no 
abstract was furnished ; and hearing nothing further, the donee q$ the right of 
pre-emption allowed the period of two months to elapse without paying the 
purchase-money, or taking any further steps in the matter. It was held, that 
the purchase-money not having been paid, the right of pre-emption was lost. 6 * 

It frequently happens that a bequest is given to a person for a particular 
purpose, or to benefit Lira in a particular way, os for the purpose of purchasing 
a country residence, or as annuity, or a commission in the army, or to place 

1 Astley Eerl of Esses, L. R., 18 Eq., 200 j boo per Jkssel, M. R., p. 897. 

■ L. R., 16 Eq., 02. 

9 Indian Succession Act, s. 124. This section applies to Hindus etc. under the Hindu 

Wills Act. 

9 8 R. and T. 60S. 

9 Brooke v. Gorrod, 8 K. and J., 608 1 see Simpson v. Vickers, 14 Yds., 841, 348 ; Austin ▼ 

Twmey, lu R., 2 Oh., 143 j Avelpn v. Ward, 1 Ves., 204. 
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>he legateo in business, 1 or to purchase a ring, 1 * or lands,® or stock, 4 * * or for 
maintenance, or education, 4 or to bind the legatee as apprentice.® In such 
3&sea, if the fund given for the purpose is givon absolutely to, or for the benefit 
)f the legatee, he will be entitled to receive the legacy, as if the will hud not 
contained any direction, 7 the principle being that a Court of Equity will not 
compel that to bo done which the legatoc might undo the next moment. 8 * 
In Rtoke* v. ('heck* where the testator di rooted an annuity to ho purchased, 
Romilmt, M. R , who directed the price of the annuity to he paid to the annui- 
tants, said, “It is a useless form to direct a purchase, if the annuity is imme- 
diately to be sold again.” 10 It makes no difference apparently in sneli cases, 
that there is a declaration in the will that the legatee is not to receive the 
oapital in lieu of the annuity. 11 * * 

Tlio same* principle is applied, both under the Indian Succession Act and in 
England, where a testator absolutely bequeaths a fund ho ns to sever it from his 
own estate, but restricts tlio mode of tin* legatee's enjoyment of it to secure 
certain objects for tlio benefit of the legatee, and upon failure of snob objects 
the absolute gift prevails, as if tho will had contained no such restriction.** 
In the case of Lawence v. Tierney, 1 * it whs said that the intention that the 
gift should be absolute as between the legatee and the estate is, as in all oases 
of construction, to he collected from the will, and not from tlicio being words 
which, standing alone, would constitute an absolute gift. 

Suppose ft bequest is madoenf the residue of the testator’s property to 
be divided equally among his daughters, and it is directed that the shares of 
the daughters shall be settled upon themselves respect ivoly for hie, and be paid 
to their children after their death, and all the daughter's die unmarried, the re- 
presentatives of each daughter will be entitled to her share of the residue, 14 

1 Indian Raftoou&ion Act, «. 125, lllnntrntion. 

4 Apreece v. Apreoce, 1 V. and B., 364 

• lUntm v. Pxnke, 1 P. W., 630. 

4 Edwards v Hall, U Huro, 23. 

• Wehh v Kr1!y, 0 Sim , 472. 

9 Harlow y Grant, 1 Vern , 258 

1 Indian Succession Act, s 126, which applies to Hindus *t< , under the Hindn Wills Act, 

4 See 1 Jarm. 397. 

• 29 h. J., Ch , 922 

l ° See Ford v. Bailey, 17 Boav , 303 , CampUU v. Brownrxgg, J Ph., 301. 

u 3tok$$ v. Vhoek, 28 Bear., 620 ; (S. C ) 29 h. J., 9 Ch., 022. 

»* Indian Succession Act, s. 126, following Laseenee v. Tterney, 1 Mac. and G. f 651 
KelleU v, KeHett, L. H , 3 H. L., 161 5 Knoa v. Hotham, 16 Sim., 82 ; Qxbbon* v. ! Dick , 
824; Ford ▼. BatUy, 17 Bsav., 308; Kerr v. Mxddlews UoepiUU, 2 Doth, M. and Q. f 883. 
Section 126 of the Indian Snrtession Act applies to Hindus etc., under the Hind a Wills Act, 

49 1 Mao. and G,, 381. * 4 Indian Succession Act, s 126, illustration (a). 

V H 
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So, if there is a direction to trustees to raise a sum of money for the testatoi’s 
daughter and a further direction that they shall invest the fund, and pay the 
income arising from it to her during her life, and divide the principal among 
her children after her death, and the daughter dies without having ever had 
a child, her representatives will be entitled to the fund. 1 * * 4 * 

In Palmar v. Flower? the legacy was of a sum to be expended in the pur- 
chase of a commission in the army, and on the purchase of the commissions in 
the army being abolished by royal warrant, it was held that the legatee was 
entitled to the sum given. 

If the main object of a gift is to benefit the person who is to take and no 
other person is interested in the bequest, in that case if the gift cannot be 
applied to the purpose specified, or if the legatee prefers to have it otherwise 
applied, he has the option of saying that, although the testator has expressed 
his desire that the benefit is to be conferred in a particular form, he does not 
wish to have it that manner, and may ask tlie Court to give him the property. 
On the other hand, where the object is not solely for the benefit of the legatee, 
but some other purpose also is expressed by the testator independent of 
the object of benefiting the legatee, the principle laid down in the case of 
Lassence v. Tierney? does not apply, and the legatee is not entitled to elect.* 
In re Skinner h Trusts? the case was on the border line between these classes 
of oases. There the testator bequeathed certain manuscript books to trus- 
tees for his grandson “that he may provide dor the said books being published 
to the best advantage for the interests of the said child, so as to contribute to- 
wards a fund to assist him when he goeB to College/' and also bequeathed 
£1000 towards the printing. It appeared that it was impossible to publish 
the books at a profit, and the Court held that the grandson was entitled to the 
£1000, on the ground chiefly that the primary intention was to benefit the 
legatee. 

Under s. 127 of the Indian Succession Act, if a testator does not abso- 
lutely bequeath a fund, so as to sever it from his own estate, but gives it for 
certain purposes, and part of those purposes cannot be fulfilled, the fund, 
or so much of it as has not been exhausted upon the objects contemplated 
by the will, remains a part of the estate of the testator. 6 The same 
principle was thus laid down by Lord Cottenham : If there be no absolute 

1 Ibid., ill oat ration (b). 

• L.R., 18 Eq., 860. 

• 1 Mao. and G„ 561. 

4 At Skinned $ Trusts, 1 J. and H., 102. 

• 1 JL and BL, 108, per Page Wood, V. C. 

• Indian Succession Act, a 187, which is made applicable to Hindus etc. under the Hindu 
Witts Act. 
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gift as between the legatee and the estate and particular modes of enjoyment 
are prescribed, and those modes of enjoyment fail, the legacy forms part of 
the testator's estate as not having in such event been given away from it 1 * * 
Thus, if A directs that his trustees shall invest a sum of money in a parti- 
cular way, and shall pay the interest to his son for life, and at his death shall 
divide the principal among his children and the son dies without haviug over 
had a child, the fund, after the son’s death, belongs t-o the estate of the testator ; 
or, if A bequeaths the residue of his estate to he divided equally among his 
daughters, with a direction that they are to have the interest only during their 
lives, and that at their decease the fund shall go to their children, and the 
daughters have no children, the fund belongs to the estate of the testator.* 

Conditions annexed to bequests inconsistent with the enjoyment of property 
or restrictive of alienation arc void, not only according to the law in England, 
but, as we have already seen, according to the ordinary rules of Hindu Law.® 
“ A testator cannot” it was said by Norman, J., 4 * ” in giving property by will 
impose conditions in contravention of the objects for which property exists, or 
contrary to the policy of the law. For instance suppose an esl ate were given 
to a man on condition that it should be allowed to relapse into jungle or never 
Ihj cultivated, no one could doubt that such a condition would be void .” 6 
In Sookwoy Ch under Base v. Monnhtri bami* Field, J. remarked: “If their 
be a good gift of an estate and there be also a prohibition against alienation 
or partition, the gift will be good and the prohibition void . 7 When there is a 
good gift with an invalid restriction, the gift will be good, the restriction void. 
Where there is a general intention to create a valid estate and a particular 
intention to deprive such estate of its legal incidents, effect will be given 
to the general intention and the particular intention will be disregarded.** 

1 Lassence v. Tierney, 1 Mnc. and (i., 3G2, jwr Lord Cottenium. 

9 Indian Succession Aot, s. 127 , illnstratious (a) and (h), 

9 Will* v. Hiecox, 4 M. and C., 197 j Kumar a Asima Krishna J>cb v. Kutnara Kumar a 
Krishna Deb, 2 B. h. R. t (O. C. J ), 11 j Gokool Nath Guha v. Jsmir Lachun /toy, I, h, H , 14 .Cal. 
222; Raikishori Da*% v, Debeiwira Nath 8irear, I. L. R., 15 Cal., 409, (P. 0.); see pp. 51-53 
supra. 

4 2 B. L. R.» (O. C. J.), p. 25. 

• See Attornay-Qaneral v. The Muster of Catherine Hall, Jacob., 895; Carte v. Carte , 8 Afck., 
180 1 Bradley v. Peiwoto, 8 Yes , 824 ; also Netai Churan Pyne v. 8. M. Oanpa Dost, 4 II. L. 
R., (0. C. J.), 285, note ; Ramdhone Otiose v. Anmd Chunter Ghoee, 2 Hyde, 108* 

• I. It. 7 Cal., 270. This wae affirmed by the Privy Council ; see L. R., 12 1. A , 
108, (S. C.)» b. &*, 11 Oal., 634. 

• Jarindra Mahan Tagore r. Qanandra Mohan Tagore, 0 B, L. U., 404 \ Krieh^aramom, 
JW v. .Anted* Krishna Bose, 4 B. L. R., O. C. 4. 181 j Jiumsro Asima Krishna Dab v, 
tfmwm JfatpM Krishna M, 2 B. L. B., J&M7. 
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In the case of Promothn Douse* v. Sadhika Pereaud Dutt , l a Hindu by hie 
will devised property, consisting of a family dwelling-house and land, to trustees 
for ever for the residence, maintenance and performance of the worship of tho 
family idol|, and lie appointed his sous and their descendants in the strict male 
line to bo she baits of the idols for over, making provision for thoir residence 
in the family dwelling house, and tho will also contained a clause restraining 
any partition, division or alienation of the property so dedicated. It was held 
that the dedication was not a bond fide dedication, but an attempt to create an 
estate for the benefit of his descendants not sanctioned by the law. 

A prohibition by a Hindu against his sons or descendants coming to a 
partition after his death is void. Thus, where a testator gave all his property 
to his sons, but directed that they should not make any division for twenty years, 
the restriction was held to bo repugnant to the gift and tlierofore void. 8 In 
the caso, however, of Raikisfwri Dastd v. Debendra Nath Sircar , 3 a provision for 
defraying the marriage expenses of sons from joint funds, with a direction in 
the will that until tho youngest son should atttain majority, none of the sons 
should have a right to partition was held by the High Court, and apparently 
by the Privy Council, to be valid. An attempt to withdraw property given 
from liability to tho debts of the legatee cannot be given effect to> 

While dealing with bequests with directions as to the application 
or enjoyment it will be convenient here to refer shortly to those cases whore 
the question arises, whether by the use of words expressive of entreaty, 
wish, recommendation, request or direction, the testator has not created a 
trust. Trusts croated by such words are usually called precatory trusts. 
They have been hold to arise where a testator gives property and directs, 6 
confides, 6 or trusts and confides, 7 hopes 6 and doubts not, 9 recommends, 10 well 

> n n. l. li., 175. 

* MoJcooudo hall Shaw v. Oonesh Chundsr Shaw, T. L. It., 1 Cal., 104; geo Rjjendra Dutt 
r. Shorn Chund Mitter, I. L. R., 0 Cal., 106. 

• I. L. R., 16 Cal., 400, <P. C.). 

4 Sonatun Bysack v. 8. M. Juggutsoodery Douse*, 8 M. 1. A., 66, p. 76. See Kumara 
Asima Krishna r. Kumara Kumara Krishna Deb, % B. L. tt., (O. C. J.) p. 28 : See also la re 
Machu, L. B., 21 Ch. D., 838. 

• White v. Briggs, 2 Pli., 688. 

• Grifflth* ▼. Evans, 6. Beav., 241 ; Shepherd v. Nottidgo, 2 J. and H., 766: 

* Wood v. Co*, 1 Ke., 817 ; PUkington v. Boughey, 12 Sim., 414; Palmer v. Bimmonds, 2 
Draw., 224 ; Mucnab v. Whitbread , 17 Beav., 290. 

* Borland v. Trigg, X Bro. C. C , 142. 

f • Paul ▼. Compton, 8 Yes., 880 ; Parsons v. Baker, 18 Yes., 476 ; Taylor v. George, 2 V. 
and 12., 878 ; Sale v. Moore, 1 Sim., 584. 

*• Bonooed v. West, 1 8. and 8., 887 i Paul v. Compton, 8 Yes., 380 ; Tibbits v. Tibbits, 
19 Ves., 666 ; Melim ▼, Keighly, 2 Yes., 836 * Bart v. Tribe, 18 Beav., 216 ; Meggieon v. Moore, 
2 Yea, 630 ; Meredith v. Ueneage, 1 Sim., 658. 
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knows, 1 entreats, 9 desires,* ot wills and desires,* lequosts,* oi wishes and 
requests, 6 01 requires and entreats, 7 wills, 1 * wishes and desires, 9 most heartily 
beseeohos, 10 oideis and duetts, 11 authorises and empoweis, 19 is well assured, 16 
has the fullest confident*, 1 * trusts, 16 has full assurance and oonhdent hope 16 is 
under the turn conviction, 17 01 in the full belief, 18 01 expresses lus belief that 
die legatee will gut lq the propeity in a particular manner 90 

In oiclu to laise a tiust, it is necessary m all such cases that not only 
the propeity but iheobjetts of the tiust must be pointed out with clearness 
and wi taint} 91 In some oi the oldn cases the Courts construed somewhat 
loose expressions into declarations of tiust, but the tendency in recent times has 
been not to oonstiuc woixIn into doc liuations of trusts except where the woids 
are fanly definite and pm iso both as to tin subject mattei and objects of the 
tiust" “The < uncut of decisions 1 said Nik A Hohiiocm now pievalont 
for man} jcais in the Couit of Chancei) shows that the doctrine of precatory 

1 1tnij'*\ It nr ) Mu nul (a , IUo 

* Pienrt v (l nAf 2 Mod , 158 , Mi i edit h \ Ihmaje, i Sim , 35* Taylor v G« » jt IV 
wd R 37S 

• Hat din j v Glynn 1 \tk , 4b9 , Bonier v Kinnsut , 2 (i»ff , 195, Cat j y Cam, 2 ftch 
and Lot 189 

4 holes v 1 njlund, 2 Vi rn , 4l»C , Bitch v Wade , 8 V and B , 198 Forbes v Ball, 8 
Her , 437 

* Pierson v Gat m ft 2 Jlxo C C , 18,220, Pnnatdv Mmshnll , Johns, 270 

• Foley v l\n i y, 2 \f and H 1*8, Bet am 1 \ MuishuN , Johns i7 0 

I Taylor r (hoi ft, 2 Y and B 378 

• bales y England, Pi Ch , 200 VI uldtt f v Pelham, l Vein, 411 

* Liddaidv Liddatd, 28 Bcav 2f,l> 

Q Meredith v Hmeruji I bun , 558 

II Cam v Cary, 2 Sch and Lof 180 , While v Briggs, 2 Ph , 583 
14 Broun vSfft jjs, 4 \ob , 708, afilrmod, 18 Ves , 192 

,# Macey y Shuimer , 1 Atk , 389 , Hay v Adams, 3 M and K , 237 

14 Shot el ton y Shovel ton, 32 Boav , 148 , Cumtek y Tucker, L. R , 17 Eq , 824 , he Merchant 
y Le Marchant , L B , IS Eq , 41 1 

,f Irvine v 8ullnan, L R , 8 Eq 673 
19 Macnab v Whitbread 17 Bcav , 299 
11 Barnet v Grant , 2 Jur , N R , 1127 
11 Fordham v Spray ht, 23 W R , (Eng ) 782 

19 Robinson y Smith, 6 Madd , 194 , Clifton v Lambe, Amb , 519, Bat see Lechmere y. 
Lame, 2 M and K , 195 

w Bee Agnew, Law of Trusts, p 78 

11 Mahm v Keighley, 2 Vee , 335, Briggs y Penny, 8 Mac and G, 54(5. Bernard y 
Minshull, Johns, 276, 287 * Re Pmckard Trust , 27, 1 J Oh , 422 ; H<»>d y Oglander, 34 Bea* , 
528 ; Mussoone Bank y Raynor, I L R , 4 All , 500, (8 0 ) h B , 8 Ap Ca., 32 L 

99 See Lanibe y Barnes, L R , 6 0b p 69* Re HsUchsmeon and Tenant, L. 8, 8 Oh. 1> , 
540 1 Mueeoone Bank r Raynor, 1 L R , 4 All , 600, (8* C ), L 8,7 Ap, 0s , 221 
19 l.L B», 4 All , p 610. 
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trusts is not to be extended, and it is sufficient for that purpose to refer to 
the judgments given by Lord Justice James in the case of Lambe v. Earn**, 1 
and by Sir Qkoroe Jrssel, in the case of Re Hutchinson v. Tenant''* 

In The Mussoorie Banlcv. Raynor* the Privy Council say, “the rules are clear 
with respect to the doctrine of precatoiy trust ; that the woids of gift must be 
such that the Court finds them imperative on the first taker of the property 
and that the subject of the gift over be well-defined and certain. If there is 
uncertainty as to the amount or nature of the property that is given over, two 
difficulties at once arise. There is not only difficulty in the execution of the 
trust, because the Court doos not know upon what property to lay itB hands, 
but the uncertainty in the subject of the gift has a reflex action upon the previ- 
ous words and throws doubt upon the intention of the testator and seems to 
show that ho could not possibly have intended his words of confidence, hope, or 
whatever they may bo —his appeal to the conscience of the first taker — to be 
imperative words.” < 

A bequest of property to a certain person hoping that ho will continue 
it in the family will not eiuato a trust, as the objects of the trust are not indi- 
cated with sufficient certainty.* In cases where such words os “family,” “rela- 
tions” or “heirs” are used, the Court will not imply a trust, if there is any 
doubt in what sense the testator used such words . 6 A bequest to A with a re- 
quest that be should distribute it among such members of the family of B as 
he should think most deserving , 6 or a bequest to A with a desire by the testator 
that he will divide the reHt of it among ITs children , 7 will not give rise to an im- 
plied trust, as the subject-matter is not clearly or definitely indicated. So, a mere 
direction to a legatee to remember certain persons, without specifying any particular 
sum or property , 8 or to be kind to them,® will not create a trust, nor will a direc- 
tion to deal justly by , 10 or consider , 11 or make ample provision for, 1 * or divide 
and dispose of tbe savings , 18 or educate, or provide 16 for certain persons, raise a 

■ L. K. 10 Kq., 807, ou appeal, L. R., 6 Ch. App , 601. 

* L. R., 6 Oh. D., 540. 

• I. U R., 4 All., 502, S. C., h. R., 8 Ap., Ca , 321. 

4 Rarland v. Trigg, l Bro. C. C,, 142. 

* Rarland v. Trigg, 1 Bro. C. C., 148 ; Green v. Hamden, 1 Drew., 640 ; Meredith y. 
Heneage, 1 8inv., 548 ; White v. Briggs, 8 Pli., 588. 

• Green v. Ma reden, 1 Drew., 646. 

f Palmer ▼. Sunmonds, 1 Drew., 821. 

* Bardswell v. Bard well, 9 Sim., 819. 

• Bug gins v. Tates, 9 Mod., 138 j see In re Bond, L. R., 4 CU. D., 288. 

14 Pope v. Pope, 10 Sim., 1 ; BUis v. Ellis, 28 W. K., (Eng.), 882. 

11 Bale v. Moore , 1 Sim., 584 $ Hoy v. Master, 6 8im., 568. 

•• Winch v. Bruton, 14 Sim., 879; Fo* v. Poa, $7 Be&v., 801. 

11 Couman v. Harrieoa, >10 Ha., 284. 

Uaenab v. Whitbread, 17 Beav n 299. 
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trust. Although a recommendation may in some cases amount to a direction 
and create a trust, yet if such a construction he inconsistent with any positive 
provision in the will, it is to be considered as a recommendation and nothing 
more. 1 * * Thus, where a testator after giving his daughter an absolute power of 
appointment by will over certain property recommended, though he did not 
absolutely enjoin her to distribute the same at his decease amongst her daughters 
in equal share, it was held that the words wore merely precatory and did not 
create a trust* So, words expressive of expectation only and not amounting 
even to a recommendation will not create a trust/ 

If words are used, which ordinarily would give a legatee an absolute gift, 
with words superndded which would raise a trust, the legatee will take bene- 
ficially subject to the trust raised. Thus, where the words of gift were to A 
w for his own use and benefit, trusting and wholly confiding in his honour that he 
would act in strict accordance to my wishes/’ it was hold that the donee took 
beneficially subject to a trust which was limited to the extent of the wishes 
which the testator had communicated to him. 4 So, whew a testator gave and 
bequeathed the residue of his estate “ to 1) absolutely trusting that she will 
carry out my wishes with regard to the same with which she is fully acquaint- 
ed,” it was held that I) took the residue beneficially subject only to the per- 
formance of the testator’s wishes communicated to her. 5 * 

In Meredith v Heneage,* after giving hiH real and personal estate to his 
wife in fee, the testator went on to say ho had so given the same to her un- 
fettered and unlimited, in full confidence that in her future disposition thereof 
she wonld distinguish the heirs of his late father by devising the whole of 
his estate together and entire to such of his father’s heirs us she might think 
best deserved her preference. It was held, that no trust was croated. In 
Johnetm v. Rowland , 7 there was a gift to the testator’s wdfe M to be disposed 
of by her in such way as she shall think proper ; but l recommend her to dis- 
pose of one-half thereof to her own relations, and the other half to snob oi 
my relations as she shall think proper.” Knight Bruce, V. (),, held that no 
trust was created. He said, “That the word ‘ recommend ’ may amount to 
a command in a particular instrument and may create a binding trust is cer- 

1 Knott v, Cottee, 9 Ph , 192, p 196 \ Shaw v. Lawlers , 6 Cl. and F , 129 

• Young v. Martin, 2 Y. and C., 582 ; boo Eaton v. Watts, L. ft , 4 Eq., 151 i M' Comtek 
v. Grogan, L. ft., 4 H. L. t 88 j Hood ▼. Oglandar, 34 Beav., 513. 

9 Leehmere v. Lavit, 2 M. and K«, 197. 

♦ Wood v. Com, 2 My. and Cr., 684. As to secret trusts see supra pp. 71*78. 

9 Irvine v. Sullivan, h. K., 8 Eq., 678 ; see Shelley v. Shelley, L. B., 6 Bq., 540 j Boneer 
Kiomoar, 2 Giff., 196. 

9 1 8ta n 642. 

* | M, sad, 8., 860. 



878 


ownoufi B8QUI8TS. 


tain. It is equally certain that the word is susceptible of a different inter- 
pretation — of an interpretation consistent with tho legal and equitable power 
of the person recommended to depart from the recommendation.” J Though 
property may be mentioned, out of which the trust is to be carried out, it must 
be clear what the property is before a trust can be implied. It is not sufficient 
that the legatee should be requested to give “ whatever he can transfer,”* or the 
bulk , 8 or to divide the fund “ when no longer required by her* 

In the case of In re Hutchinson and Tenant , 6 the testator gave all his pro- 
perty to liis wife “ absolutely with full power to her to dispose of tho same as 
she may think lit for the benefit of my family, having full confidence that she 
will do so,” and it was held that she took absolutely. So, in L*imbe v. Baines* 
where the testator gave his estate to his widow u to be at her disposal in any 
way she may think best for tho benefit of herself and family, ” it was held that 
the widow took an absolute estate. 

A legacy to A the better to enable him to pay his debts expresses the 
motive for the testator s bounty but creates no trust ; nor does a legacy to enable 
him to maintain or educate and provide for his family . 7 Thus, if a legacy be 
given to a father that be may support himself and liis children , 8 or to A to 
maintain and bring up B 9 the legacy will be absolute. 

Where a boquest imposes an obligation on the legatee lie can take nothing 
by it, unless he accepts it fully , 10 but where the will contains two separate and 
independent bequests to the same person, the legatee is at liberty to accept one 
of them and refuse the other, although the former may be beneficial and tho latter 
onerous . 11 Thus, if A having shares in X, a prosperous joint stock company, 
and also shares in Y, a joint stock company in difficulties, in respect of which 

1 See Webb v. Wools, 2 Siin. N. S., 267 ; White v. Briggs, 15 Sim., 38 ; Parnell v. 
Parnall, L. R., 9 Ch. 1)., 97. 

■ Kent v. Hughe*, 6 Bear., 342. 

■ Palmer v. fhmmonds, 2 Drew, 221. 

4 Mussoorie Hank v. Raynor, I. L. R., 4 All., 500, IS. 0.) L. U. 6 Ap. Ca., 321 ; See 
Qolcool Hath Quha ▼. Issur Lochnn Roy, 1. L. R., 14 Oftl., 222; Knmarnsami v, Subbaraya, I. L. 

R., 9 Mad., 336. 

4 L. R„ 8 Oh. D., 640. 

* L. R., 6 Ch., 697 ) see In re Alien** uad Kensington Vestry, L. R„ 24 Ch. D., 192, on App. 
27 Ch, D., 394 j also see Le Merchant v. he Merchant, L. R., 18 Eq., 414. 

9 Benson v. Whiitan, 5 Sim., 22 ; Andrew* v. Partington, 2 Cox., 223 ; Brown v. Gasamajor, 
4 Vee., 498 j Hammond v. Neeme, l Swan*, 35 : Thorp v. Owen, 2 Hare, 607. 

4 Thorp v. Owen, 2 Hare, 607. 

• Biddles ?. Biddles 1 16 8im., 1 ; Jones v, GreaUoood, 16 Bear,, 627. 

19 Indian Succession Act, s. 100. This section applies to Hindus etc. nndor the Hindu 
Wills Act. 

u Ibid, s. 110, which applies to Hindus etc. under the Hindu Wills Act] Guthrie y, 
Walrond, L. B., 22 Ch. D. f 678, 
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shafts heavy calls are expected to bo made, bequeaths to B all hiB shares in 
joint stock companies, and B refuses to accept the shares in Y, he forfeits the 
shares in X. But, if A having a lease for a term of years of a house at a rent 
which he and his representatives are bound to pay daring the term, and which 
is higher than the house can be let for, bequeaths to B the lease and a sum of 
money, and B refuses to accept the lease, he will not by this refusal forfeit the 
money. 1 * * This is in accordance with the rule in England, as laid down in the 
cases of Attdme v. Trinity Hall,* and Warren v Buddull 8 It is no objection 
that the legatee, by repudiating an onerous bequest, will throw a burden on the 
testator’s estate 4 * * 

Where onorous property and beneficial property are included in the same 
gift, primd facie , it is the intention of the testator that the legatee shall not 
disclaim the onerous and accept tho beneficial property. 8 In Warren v. 
Ruddall* where the testator made several gifts to n devisee, one of which was 
a leasehold on which the testator # was liable on his covenant to repair, Wood, 
V. 0., said • “ If T saw hero any intontion to couple the gift of the life-interest 
in the freehold with the gift of tho leasehold, so as to make the aeoeptanoe of 
the burden a condition of the benefit, the case would be different But the 
testator's intention Booms to me to have been exactly the contrary In each gift 
his moaning was to bestow a bounty, not to impose a burden ” 7 Even 
where the legacies, some of which are onerous and some beneficial, are not 
separate or independent, the primd facie rule may bo rebutted if the will 
manifests a sufficient intention of the testator's to tho contraiy 9 

In England where a legacy is given to an executor, primd facie it is given 
to him for his trouble, and if he refuses the office ho is not entitled to it 4 This 
rule has not, however, been adopted by the Indian Legislature to its full extent. 

By s. 128Rof the Indian Succession Act, if a legacy is bequeathed to a 
person, who is named an executor of the will, he shall not take the legacy un- 
less he proves-the will, or otherwise manifest an intention to act as executor, 10 

1 Ibtd, Olnstratlons fa) and (b). 

• 9 Yes., 626. 

4 1 J. and H., 1. 

4 M tyett v. Sates, 8 8n>. and 0 , 468. 

• Green ▼. BrtUen, L. J , 42 Oh • 187 i Talbot v. Lord Radnor , 8 M. and K , 262 ; Guthrie 
v. Wtdrond, L. K*, 22 Oh. D., 673. 

• I J. Slid H., 1. 

1 Ibid., p. 18. Intestate and Testamentary Succession in India, p 144. 

• Guthrie v. Waltond, L. R., 22 Ch. D., 673. 

• Piggott v. Green, 6 Sim*, 74. 

" Section 128 of the Indian Snooemion Act, applies to Riadna etc. under the Binds Wilis 
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and it has been held that the section is peremptory and leaves no room for a 
presumption. It is sufficient that the legatee is named as an executor. 1 * * 

The rule applies generally to all gifts to a person named an exector by 
the will whether expressed to be for his care or trouble or to be given to him as 
executor or not. A voluntary interference with the assets, whether with or with- 
out probate, will stamp a poison as acting executor,® provided the interference 
is not such as to be plainly referable to some other ground than the part ex- 
ecution of the trust. 8 As to what will amount to manifesting an intention to 
act as executor, it seems that if a person named rb an executor in the will 
orders the funeral of the deceased according to the directions contained in the 
will, but dies a few days after the testator without having proved the will, 
he will be considered to have manifested an intention to act as executor. 4 * 
In Lewis v. Mathews , b the executor, to whom a legacy was left for his trouble, 
was in Australia at the death of the testator, and sent home a power-of- 
attorney, under which another person administered the estate. The executor 
died without proving the will, and it was held that he had sufficiently shown 
his intention to act under the trusts of the will, and that his representatives 
were entitled to the legacy. So, whore a perBon appointed an exeentor renounc- 
ed, bat subsequently, before the real business of administering the estate was 
concluded, proved the will, it was held that he was entitled to the legacy given 
him by the will. 6 44 As a general rule,” it was said by Kinderhley, V. 0., there 
must be unequivocal cvidenco of an intention to act, and that evidence is 
best givon by the probate of the will. But I take it to be equally clear that 
Harrison v. Iiowley is still law, and that it is not absolutely neoessary to 
prove a will in order to entitle a person to a legacy as executor." 6 Inability 
from bodily or mental infirmity to prove the will or take up the duties of 
executor, is no excuse. 7 

In later years the rule in England, has been somewhat relwied in favour 
of legatees, 9 and now the rule there appears to be that, primd fade , a gift 
to an executor was given to him as executor ; but the presumption may be 

1 Prosono Coofnar Gho*e v. A dm mi at rater- General of Bengal , I. L. R., 16 Cal., 88. 

• Lewin on Trusts, 180. 

1 Ibid., 181 : see Slone y y. Watne y, L. R., 2 Eq., 418 ; and Lewie v. Mathswe, L. R., 8 Eq. 
277. 

4 Indiftu Suooession Act, s. 128, illustration ; see Uurrieon v. Rowley, 4 Yes., 218. 

• L. R., 8 Eq., 277. 

• Angerman v. Ford , 29 Benv., 349 ; Intestate and Testamentary Succession in India, 
p. 163. 

9 Lewie ▼. Mathew, L. R., 8 Eq., 381. Intestate and Testamentary Suooession in India, 

p. 168. 

v Banbury v. Spooner, 6 fieav., 680 ; Re Hawkins, 83 Beav., 670. 

9 Cockerell v. Barber, 2 Russ., 698, 
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rebutted, as where a motive can be assigned, or can bo fairly inferred for 
the legacy irrespective of the appointment of the executor, 1 * * as where the gift 
was to a person appointed executor, as a relation, 8 or as a mark of friendship, 8 
or as a mark of respect. 4 * The old rale, it was held, did not apply to a bcqueBt 
of a residue; 6 and if the gift is after a life-interest the presumption was re- 
butted. 6 But the more fact, it has been held, that the gift of the legacy 
precedes the appointment of the legatee or executor —or that the legacies to 
several persons appointed as executors differ either in amount or subject-matter 
— is not enough by itself to rebut the presumption that a legacy given to a 
person who is appointed executor is annoxed to the office. 7 Parol evidence is 
admissible to rebut the presumption. 8 

The rule as to admissibility of evidence to rebut the presumption which 
is raised in England, does not apply under the Indian Succession Act, where 
the law, as we have scon, is peremptory, and is not a mere question of presump- 
tion. 6 

1 Jewia v. Lawrence , L. R., 8 Eq , 346 ; sou In re ,\pp Mom, Ij. R., 29 0I». 1)., 899. 

■ Du v. Reed, 1 S. and 8., 239. 

• Re Denbj/ f 3 DeG. F. and J., 360 ; Bubb v. Yelvsitun t L. K., 13 Eq., 131. 

4 Burgees ▼. Burgess t 1 Coll., 867. 

• Griffiths v. Pruen t 11 Sim., 202 j Christian v. Dereretu, 12 Sim., 264. 

8 In re Kssris Trusts , L. K., 4 Ch. D. f 841. 

1 In re Appleton , L. R., 29 Ch. D., 898. 

• Ibid. 

8 Prosono Coomar Ghose v. AdminLtrator-Qeneral vj Btrujal , 1. L. R., 16 Cal , 83. 
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LECTURE IX. 

GENERAL, SPECIFIC AND DEMONSTRATIVE LEGACIES, AND 
THE INCIDENTS ATTACHING TO LEGACIES. 

General legacies — Specific legacies— Demonstrative legacies — Abatement of general legacies— 
Difference between specific and general legacies — Bequests in respect of land — Bequests 
of stock wltetlior general or g{>eoifio — Bequests of residue — Non ademption of Demoflstra- 
tive legacies — Abatement of Demonstrative legacies— Ademption of legacies -Bequests 
of things described in general terms— Payment of liabilities in respect of the subject of 
• the bequests — Bequests of the interest or produce of a fund— Bequests of annuities — 
Abatement of annuities— Payment of annuities— Appropriation of fund for payment 
of annuities— Legacies to Creditors and Portionors— Doctrine of Election— Donatio mortis 
Oauea. 

Legacies may be general or specific, and if is frequently a question of some 
difficulty whether a legacy is genoral or specific. A legacy is general when it 
is so given as not to amount to a bcqucHt of any particular money or thing of 
the testator, distinguished from all others of the same kind, but iR a bequest of 
something which is to be provided out of the testator’s genoral estate. On the 
other hand where a testator bequeaths to any person a specified part of his 
property, which iB distinguished from all other parts of his property, the legacy 
is said to be specific. 1 But, whore a testator bequeaths a certain sum of money, 
or a certain quantity of any other commodity, and refers to a particular fund 
or stock, so as constitute the same the primary fund or stock out of which pay- 
ment is to be made, the legacy is said to bo demonstrative.* In other words 
where specified property is given to the legatee, the legacy is specific ; where 
the legacy is directed to bo paid out of specified proporty, it is demonstrative.* 
The distinction between specific legacies and general or pecuniary legacies is 
of great importance. For if there is a deficiency of assets to pay legacies a 
specific legacy is not liable to abate with the general logacies* so that if the 
assets are sufficient for the payment of debts and necessary expenses, the 
specified must be delivered to the legatee without any abatement.* But, while the 
specific legatee has this advantage, on the other hand, if the testator sells the thing 
given, or converts it into property of another kind 01 it does not belong to the tee* 
tator at the time of his death, he loses the legacy altogether by what is called 
ademption,* of whioh 1 shall have to speak hereafter. In Ashton v. Ashton , 7 Lord 

» Indian Succession Act, a. 119. 

> Jbid., s. 117. 

• Ibid., «. 187, Expl. 

♦ Ibid., •# 196. 


• IM. t t. 888. 

• IM., «. 189. 

’ 8 P. Wins.. 885. 
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Talbot said, that “ though specific legacies have, in some respects, the advan- 
tage of those that are pecuniary, so as to be paid in toto and not in average, on 
a deficiency of assets, yet, in other respects, they are distinguished to their 
disadvantage from pecuniary legacies, as, suppose they have been lost or aliened 
by the testator in his lifetime, they must then fail mi toto” — that is, in case of 
their being adeemed. 

It may bo here noticed that a specific legatee, when the legacy is of property 
producing income, has a further advantage over general and pecuniary legatees in 
the fact that lie is entitled to the income from the date of the testator’s death . 1 * * 

The inclination of the Courts in England is against oonstruing a legacy as 
specific vliere there is a reasonable doubt of the intention of the testator.* In 
cases of doubt, parol evidence of the state of the testator’s funded property has 
been admitted to dt termiuc whethor a legacy is to be considered as general 
or specific. R It has been held that a legacy may be specific even where it is 
declared in the will that “ it shall not be deemed specific so as to be capable of 
ademption .” 4 

The following examples of specific legacies taken mostly from the English 
Reports, are to be found in the Indian Succession Act : — 

“ The diamond ring presented to me by C “ my gold chain 5” “ a certain 
bale of wool “ a certain piece of cloth 44 the sum of 1,000 rupees in a certain 
chest 44 the debt which B owes me ;” 6 44 all my bills, bonds, and securities 
belonging to me, lying in my lodgings in Calcutta;” 44 all my furniture in my 
house in Calcutta 44 all my goods on board a certain ship then lying in the 
river Hooghly 44 2,000 rupees which I have in the hands of C ;” 7 44 the 
money due to me on the bond of D 44 my mortgage on the Rampore factory 
44 one-half of the money owing to me on my mortgage of Rampore factory 
14 1,000 rupees, being part of a debt due to me from C M my capital stock 
of 1,0002. in Bast India Stock 44 my promissory notes of the Government 
of India for 10,000 rupees in their 4 per cent, loan 44 all such sums of money 
as my executors may, after my death, receive in respect of the debt due to me 
from the insolvent firm of D and Company ;” 10 44 all the wine which I may have 

1 See Indian Snooeadon Act, 0 . 309 

1 Webeter v. Bode, B Ves., 410 , Kxrby v. Pott***, 4 Ve* , 7tt. 

• Attorney-General y. Grate , 2 Bus. and My., 699. 

4 Jacques v. Chambers, 2 Coll., 485. 

4 Lawton v. Stitch, 1 Atk., SOB. 

• JBUie y. Walker, Ambl. 809 ; Duncan v. Duncan, 27 Dear., 886. 

4 Hinton y. 1 P. Wm*., 53S , 000 Croekat y. Crock at, S P. Yfm»„ 164 » Pi dtfont v. 

Banter, 8 Bra. C. C., 416. 

4 Sidebotham r. Watson, 11 Hare, 170. 

• AMnm er y. Macpwre, 8 Bro. C. 0., 108 \ Horrie v. Harrison, 8 Midi, 878, 280, 

14 Ayr v. Barrie, 9 Vei., 860. 
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in my cellar at tlie time of my death 41 such of my horses as B may select 
44 all my shares in tho Bank of Bengal 44 all the shares in the Bank of 
Bengal, which I may possess at the time of my death 44 all tho money which I 
have in the 5J percent, loan of tho Government of India;” “all the Govern- 
ment securities 1 shall be entitled to at the time of my decease.” 

A bequest of “all my household goods, which shall be in or about my 
dwelling-house in M street, in Calcutta, at the time my death,” is specific. 9 
So, a residuary disposition of all the testator’s personal estate in a particular 
country, 41 or a bequest of all tho tostator’s goods and moveables whatsoever in a 
particular room, 9 is specific. If A, having Government promissory notes for 
10,000 rupees, bequeaths to his executors “ Government promissory notes for 
10,000 rupees, in trust to sell ” for the benefit of B ; or having property at 
Benares, and also in other placos, bequeaths to A all his proporty at Benares, 
the legacy in each case is specific. 

Every devise of land is, from tho very nature of the subject matter, specific, 1 * * 4 * 6 
and a devise of a rent charge out of a term has boon held to be as much specific 
as if it had been of tlie term itself. 7 The gift, however, of an annuity to be paid 
out of the rents, or charged upon land, it was held, is not so specific as to fail, 
if tho source from which it is to be paid fails, if it appears that there was a 
fixed, independent, separate and distinct intent to give tho legacy, the particular 
property out of which it was to be paid being a secondary thought. 8 * 10 A mere 
gift, however, of an annuity charged upon land is specific. 9 But if a testator 
direct freehold or leasehold estate to be sold, and then dispose of the proceeds 
in such a manner as to show an intention that the legatees should take them 
specifically, the legacies will be specific. 10 

It seems to have been considered in England that, after the Wills Act, 11 
which made the will speak from the death of the testator, a residuary devise of real 
estate was not specific ; 19 but it is now settled, that such devises are Mill specific. 16 

1 Richard* v. Richards, 9 Price, 226. 

* See Bothamley v. Sherton , L. 11., 20 Eq., 301. 

* Indian Succession Act, s. 129, illustration («). Ottyre v. thiyre, 2 Vern., 538. 

4 Nisbett v. Mutray, 5 Ves., 149. 

* Green v. 8y mond*, 1 Bro. C. C., 128, note. 

9 Forester v. height Amb., 171. 

* King ▼. 6 hort t 1 P. Wms., 402 ; Patching ?. Barnett, 61 L. J., Oh., 74. 

* Mann r. Copeland , 2 Madd., 223 j see Colville v. Middleton, 3 Bear., 570. 

e Indian Succession Act, e. 129, illustrations (d) and (e). 

10 Page v. Leapingwell, 18 Ves., 463. Indian Sucoetsiou Act, s. 129, illustration (d). 

» l Viet., c. 26. 

19 See Body ▼. Hartridge, 1 Dr. and 8m., 241. 

19 Henman v. Fryer, L. 3 Cli., 420 i Lanoyfield v. Igyulden, L. &., 10 Ch., 126. 
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Under the Indian Succession Act, which also speaks from the death of the 
testator, 1 a residuary devise of real estate is also specific. 

A bequest of all the testator’s personal estate generally is not specific. 
The very terms of such a disposition demonstrate its generality.® But, if a man, 
having personal property elsewhere, bequeaths all lus personal estate at a 
particular place, the legacy is specific, and all the personal property at that 
place will pass, and if there is a deficiency of assets to pay other legacies, this 
legacy will not abate with them. 8 * 

A bequest to buy a particular article or particular house or othor property 
U| not specific : nor is a bequest of a horse, or of an annuity worth so much, or 
of a particular sum of money. 4 * 

Where a particular sum of money is bequeathed, .the legacy is not specific 
because the stock, funds or other securities in which it may K invested are 
described in the will. 6 Thus a bequest of 4 * Rs. 10, (XX), now invested in shares 
of the East Indian Railway Co.” 6 or “ socured by mortgage of the Rampore 
Factory ” or of “ Rs. 10,000 of thy funded property ” is not specific. 7 In order 
that such a bequest should be construed as specific, it must clearly appear that 
the testator meant to bequeath the identical stock or funds. A gift of all 
“ my stock in the M. R. Co.” has been held to be a specific legacy, 8 and it would 
seem generally that where a legacy is of any kind of stock which is particu- 
larized by the word ‘my/ or by any other expression which indicates the 
testator’s intention of making it specific or individual, it is to be deemed 
specific.® But a direction to sell or transfer a certain amount of stock, or to 
pay it as soon as possible, will not make the bequest specific. 10 

If a bequest is made in general terms or in round numbers of a certain 
amount of stock, the mere fact that the testator at the date of his will was 
possessed of stock of the kind specified to an equal, or greater amount than the 
amount bequqpthed, will not make the legacy specific. 11 It is in fact a question 


4 S. 77. 

* Williams on Executors, 1177. 

• Bayer v. Bayer, 2 Vera., 688 ; see Gay re r. Gayre, 2 Vero., 638, und the oases there cited 
4 Indian Suoessioti Act, s. 129, illustration (/). This section applies to Hind ns etc. under 

the Hindu Wills Act 

• Indian Succession Act, s. ISO. This section also applies to Efmdns etc under the Hindu 
Wills Act. 

« QiUaume r. Adderley, 16 Ves., 884. 

T Indian Succession Act, s. 180. illustration. 

* BothanUey v. Bherson, L. R., 20 Eq., 804. 

• Athlon v. Ashton, 3 P. Wms , 884 \ see note to Hinton ?. PmJee, 1 P. Wins., 688. 

* BibUy v. Perry , 7 Ves., 622, p. 629 ; Webster t. Hole, 8 Vos., 440. 

»» Indisn ttnnooorion Act, a 181, following Purse r. BnapUn, 1 Aik,, 418; Partridge ▼, 
Partridge, Can. Tetap. Talbot, 226 ; Brontde n v. Wmter, Arab,, 87 ; QUlmumr. AdderUy, 16 Vos., 
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of intention whether a legacy which ie invested in stooks or funds is a specific 
legacy or not. 1 The actual gift of the legacy may not oontain words showing 
that it is specific, but it may appear from other parts of the will that it is so.* 
In Jeffrey* v. Jeffrey*} the testator gave a legacy of £2702 3«., Bank of England 
stock, and £2000 of stock in the East India Company and, at the time he made 
his will, he had exactly that amount of stock. The Court considered that this 
fact was a strong argument in favour of the legacy being specific, and treating 
it accordingly held that the sale of portion of the stock was an ademption 
pro tonto > 

In Page v. Young} a legacy was given in these words — “ I give to A the 
interest of £4,500 money in the funds for hor absolute use and benefit," follow- 
ed by specific gifts to the same legatee, and the words *• and at A’s decease the 
funded property to H.” The testatrix had, at the date of the will, an absolute 
interest in £4,000 consols. Tt was held that the gift was a specific gift to A 
for life with a gift over to H absolutely. Maltns, V. C., said, “ I am of opinion, 
looking at the situation of the testatrix, tlmi sho intended it (the form of ex- 
pression) to mean my money in the funds,” that is, money already in tho funds. 

A direction that a money legacy is not to bo paid until some part of the 
tostator's property shall have been reduced to a particular form, or romitted 
to a particular place will not, of itself, make the legacy specific. 6 Thus, where 
there is a direction that a legacy shall not bo paid till the testator’s property 
in India be realised in England will not make the legacy specific. 7 The 
direction is looked upon as a direction for the mere convenience of the estate. 
So, where sums of money are bequeathed by a testator, who has property 
in England and in India, to persons resident in each place, with a direction that 

885 \ 8leech y. Torrington , 2 Vos. Sen., 560 ; Webster v. Hale , 8 Vos., 5X0 ; MacDonald y. Irvine, 
L. B , 8 Oh. 1)., 101 1 Pwm y. 8naphn f I Atk., 415 } Wilson r. Brownsmith , 9 Ves., 180; Section 
191 of the Indian Snooession Act applies to Hindus etc. under the Hindu Will^Act. 

1 See Fsrtridys v. Partridge , Gases Temp. Talbot, p. 226. 

9 See Towneeand y. Martin , 7 Hare, 471 ; Hoahing v. Nieholla, 1 Y. and 0. C , 478; Millard 
T. Dailey, L. R*, 1 Eq., 878 ; Iu Ashton y. Ashton , Cases, Temp. Talbot, 152 ; Jeffreys v. Jeffreys, 
8 Atk., 120 1 Page v. Young, L. R., 19 Eq., 601, where legacies were held to be specific. See 
Indian Snooession Act, s. 121, illustration. 

9 8 Atk., 120. 

4 See Avtly* v. Ward, 1 Ves. Sen , 424-6 ; Indian Succession Act, ». 181, illustration. 

• L. R., 19 Eq , 501. 

9 Indian Succession Act, s. 182. This section applies to Hindus etc. under the Hindu 
Wills Act. 

4 Ibid., illustration. This illustration is borrowed from the oase of Sadler y. Tamer, 
8 Ves., 017, where the testator bequeathed to A and ti £1,000 each, " wftieh legacies I direct 
to be paid as toon as my property in India shall be realised in England,'* and it was held, that 
the legatees would hays been entitled to satisfaction, although all the property of the testator 
should have been transmitted to Bngtsnd in hie lifetime. 
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they shall be paid out of the assets in tho respective countries, such a direct ion 
will not constitute the legacies specific. 1 

A genera) residuary clause is not the less general because it contains an 
enumeration of some of the items of which it xnny consist,® and the articles 
enumerated will not bo deemed to be specifically bequeathed. 8 

In case of property specifically bequenthod to two or more persons in suc- 
cession, it must bo retained in tho form m which the testator left it, although 
it may bo of sucli a nature that its value is continually decreasing, as in tho 
case of leaseholds or annuities for tho life of a third person,* whoro it might 
happen that tho bounty intended for tho subsequent taker might bo defeated by 
the first taker hvimr as long as the term of the lease or annuity lasted * 

But where properly comprised in a bequest to two or more persons in suc- 
cession ir, not specifically bequenthod, the Indian Succession Act, following what 
is known as the rule in lloioo v. Lon] Darf month , 6 provides that in tho absence 
of any directum to the contrary it shall bo sold and tho prococ ds of tlie snlo 
invested in such securities as tho High (Vurt may, by any general rulo t». be 
made fiom time to time, authorize or direct, and tho fond thus constituted shall 
be enjoyed by the successive legatees according to tho terms of tho will. T In 
all such cases it is a question of tho intention of tho testator to bo gathered from 
the whole will , and uuIchs some expression can bo gathered from the will that 
the property is not to be enjoyed in its existing state, tho rulo must be ap- 
plied. 8 The mere absence of any direction to convert will not preclude the 
application of the i*ule 9 Where, hovsever, there is an indication of inten- 
tion that tho property is to bo onjo^id in its existing state, it must be so 
enjoyed. 10 

1 Kirkpatrick v. Rirkpatuck, cited in Robert* v. Pocock, 4 Ves , 158, Williams on Exe- 
cutors, 1167. 

* Pickup ▼. Atkinson, 4 Haro, 628, per WrGRAM, V 0. 

• Indian Succession Act, s. 183, which applies to Hindus etc. Taylor v. Taylor , 6 Sim. ; 
Sutherland v. Cooke , 1 Coll., 498; Fielding v Preston, 1 DoG. and J, 438; In re TootaVe 
Estate, It, B., 2 Oh. D., 628 ; MacDonald v, Irvine , L. R., 8 Ch. D , 101. 

4 Indian Succession Act, s. 134. This section applies to Hindus etc. under the Hindu 
Wills Act. 

4 See Pickering V. Pickering , 4 My. and Or., 210 ; and Thureby v. Thureby , L B., 19 Eq., 
395, where the oases on this subject are collected. 

• 7 Ves., 137, 

* Succession Aot, s. 135. This section applies to Hindas etc. under the Hindu 
Wills Aot. 

• Sutherland r. Cooke, 1 Coll., 498 ; Blann v. Bell, 5 DeG,, and Sm. f 658 > Mutton v. Mach- 
by, IS Bear., 196. 

* Morgan r. Morgan, 14 Bear., 72, 83. 

» Pic ker ing ▼. Pickering, 4 Kyi. and Or., 304, per Lord Cdttwhaji. 
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In England the effect of the later decisions has been to allow small indica- 
tions of intention to prevent the application of the rule. 1 * * 4 * 

I have already referred to the distinction betweon specific and demonstra- 
tive legacies. Wc have) seen that, in general, a legacy payable out of a fond 
or other property, whether real or personal, is demonstrative,® e. gr., a legacy 
of Rh. 1,000 out of tho sum of Rs. 2,000 duo by A, or of 80 chests of tho indigo 
grown at the factory of R. s in all such cases it is considered that there is a 
fixed, independent, separate and distinct intent to give the legacy, the fund or 
other property being merely pointed out as tho particular fund or property from 
which it is payabloA A bequest of Rs. 10,000 out of tho testator's estate of 
Ramnagar, or charged on his estate of Ramnagar is demonstrative, the gift 
being a gift of so much money intended for the legatee at all events. 6 * * A gift, how- 
ever, of a sum of money, part of the produce of real estate directed to bo sold, 
followed by a gift of the residue of the sale proceeds to others, is substantially 
a gift of tho estate to be sold and divided, Lnd not a gift of legacies with a 
collateral charge on the estate ; and these gifts are specific and will be adeemed 
if tho testator sell the estate in liis lifetime. 6 

A bequest of il Rs 10,000, being my share of the capital embarked in the busi- 
ness of B Sl Co.'** or of £10,000, my present capital in the business of banker 
at 0, hereinbefore given to him, shall be paid to him, my said sou A, it being 
my intention to give him such capital of £10,000, wherever the same may be; ” 
is also demonstrative.® The fund or stock on which a demonstrative legacy is 
charged is moroly the primary fund out of which payment of the legacy is to be 
made, and although it be called in, or be not in existence at the timo of the tes- 
tator's death, the legacy will not fail, but will be payable out of the general assets. 9 

1 Morgan v. Morgan, 14 Beav., 82, jwr Loan Rom illy. As to wlmt will be taken as a 
sufficient indication in tho will to exclude the operation of the rale, see Thu why y. Thareby, 
L. R., 10 Eq., 395 ; Sutherland r. Cooke, 1 Coll , 408 ; Collin* » v. Collins , 2 M. and K., 708 ; 
Htnusff y. Hmres, 3 Haro, 609 \ Wearing y. Wearing , 23 Bear., 99 ; Starving v. William, 24 
Bear., 275 ; Porter v. Baddeley, L. R , 5 Ch Div., 542 ; In re Chancellor , L. R., 26 Ch. D*, 42. 

• Bat ille y, Blaoket , 1 P. Wins , 777- 

• Indian Succession Act, s. 137, illustration (b). 

4 Mann y. Copeland, 2 Madd., 223. 

9 Indian Succession Act, 1. 137, illustration (6) j see Saville y. Blocked 1 P, Wins., 777 j 
Foivler y. Willoughby, 2 8. and 8., 364, 

* Newbold y. Jtoadlcntybf, 1 R. and My., 677 ; per Sir John Lrach, M, R. ; Page y. Leap- 

ingwell, 18 Vos., 463. 

v Indian Snooession Act, s. 137 ; Atboater v. AUwater, 18 Beay., 380. 

B 8parrow y. Joeeelyn, 16 Bear., 136 ; see Bevam y. Attorney-General, 4 Giff., 861. 

* Ftcfcsrs y. Pound, 6 H. L., Co,, 886 ; Gillaume y. Adderley, 16 Ves., 384 1 see Indian 

$ accession Act, s. 140, which applies to Hindus etc. 
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Demonstrative legacies are specific in one sense, and general in another ; 
specific, as being given ont of a particular fund, and not out of the estate at 
large - t general, as consisting only of definite sums of money and not amounting 
to a gift of the fund itself or any aliquot part of it. 1 A demonstrative legacy, 
too, is so far specific that it will not be liable to abate with general legacies 
upon a deficiency of assets.* It is liable to abate, however, when it becomes a 
general legacy by reason of the failure of the fund out of which it is payable. 8 
Whore the subject-matter of a specific bequost produces income, the bequost, 
as already pointed out, carries the income accruing from the dato of the testa* 
tor’s death, for the specific legacy vests from the time. 4 A demonstrative 
legacy, however, docs not carry income or interest from the testator's death. 6 

The distinction between demonstrative and other legacies is discussed at 
great length in the case of Paget v lluhh? to which referouce may be made. 

Portioh of a fund may be specifically bequeathed and a legacy be directed 
to be paid out of the same fund, as where the testator boquoaths to A Hs. 1,000, 
being part of the debt due to lflm from X, and also directs that out of the 
same fund Rs. 1,000 should be given to B. Hero the legacy to B is clearly 
demonstrative, while that to A is specific. In such a case the specific legacy 
must be paid first, and the other out of the residue. If the residue be in- 
sufficient the balance of the demonstrative legacy must bo paid out of the 
general assets of the testator. 7 

Tt is a general rule that in order to complete the title of a Rpecfie legatee 
to his legacy the thing bequeathed muHt at the testator's death remain in 
Bpecie as described in the will, 8 for such a legacy is always liable to what is 
called ademption by the testator. 

Ademption is thus explained by tho Indian Succession Act : “ If anything 
which has begn specifically bequeathed does not belong to the testator at the 
time of his death, or has been converted into property of a different kind, the 
legacy is adeemed, — that is, it cannot take effect by reason of the subject-matter 
having been withdrawn from the operation of the will.” 8 It is in fact a conse- 

x Smith v. Fitzgerald , 8 Yes., and B. 5 per Gbant, M. E. 

11 King y. Martin, 2 Vos. Jun , G40 ; 2 Wins., 1165. 

• Mullins v. Smith, 1 Dr. and Sm., 210 j per Kindkbsliy, V. C. 

4 Indian Soooeition Act, s. 809 and Probate and Administrative Act, b. 128 ; Jacques v. 
Chambers, 2 OoU., 485, 440. 

4 Mulline v. Smith, 1 Dr. and Sm., 201, 210. Intestate and Testamentary Suocesaion in 
India, p. 172-8. 

9 1 Hem., and Mil., 868 ; 

1 Indian Succession Act, s. 188. This section applies to Hindus etc 

4 2 Williams on Executors, p. 1826. 

9 Succes sio n Act, s, 189. This section also applies to Hindus etc, 
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qnenee of the very nature of a spocifie legacy that this effect takes plaoe. If the 
subject-matter of the legacy is only partially extinguished there will be only 
a partial ademption. 1 The principle of ademption does not apply to demonstra- 
tive legacies * for on failure of the fund out of which they aro payable, they 
are to bo paid out of the general estate. 

Although all cases of ademption arise from a supposed alteration of the 
intention of the testator, 8 it has been said that the only rule to be adhered to is to 
see whether the subject of the specific bequest remained in specie at the time 
of the testator’s death, as the idea of discussing the particular motives and 
intention of the testator in each case in destroying tho subject of the bequest 
would be productive of endless uncertainty and confusion. 4 Thus, if stock is 
specifically bequeathed the legacy will be adeemed, if it is not in existence at the 
testator’s death. 6 

A bequest of all the testator’s stock is specific, but stock not purchased, but 
directed to be purchased merely, will not pass under such a legacy, for the speci- 
fic thing must bo in existence at the testaVor’s death. 6 There will be an 
ademption pro tanto, if part of the stock specifically bequeathed lias ceased to exist. 7 
But where stock, which has been specifically bequeathed, is lent to a third 
person on condition that it shall be replaced, and it is replaced accordingly, the 
legacy is not adeemed. In England, it seems that a specific legacy of stock is so 
irretrievably adeemed by the sale of tho Htoek that it cannot be revived by 
a new purchase of similar stock. 8 In Partridge v. Partridge , 9 where, however, 
the legacy was not specific, the testator, who bequeathed 1.000Z. S. E stock to 
B, was, at the time of making the will, possessed of £1,800 of snch stock, 
but he afterwards reduced it to £200, and then again increased it to £1,600. 
It was held, that the after-purchased stock passed by tho will to the legatee. 
Loud Talbot said, “ if the selling out stock is an evidence to presume an altera- 
tion of the intention of tlio testator, surely his bnying in again ip as strong an 
evidence of his intention that the legatee should have it again.” 10 

In Mathews v. Foulsham 6 the testator, being at the time possessed of £1,000 

* fittmpbrsys ▼. Humphrey * , 2 Cox , 185 $ Hays* v. Hayes , 1 Keen., 97. 

9 Indian Succession Act, s. 140. 

9 Partridge t. Partridge, Cases, Temp. Talbot, 227. 

4 Humphreys r. Humphreys, 2 Cox, 195, per Lord Talbot ; Williams on Exeoutors, 1829, 

9 Indian Succession Act, a. 145, whioli applies to Hindus etc. 

9 Thomas t. Thomas , 27 Boav., 637 t See Ashbumer v. Mat Outre, 2 Bfo. C, C., 110. 

v Indian Bnooossion Act, a. 146, which applies to Hindus eto. 

9 1 Bop. 8 i Williams on Exeontors, p. 1880. 

9 Cases, Temp. Talbot., 287. 

9 Sea remarks upon this case by Lord Hardwick* in Aveleyn ▼, Ward, 1 Tea* Sen,* p. 
426. See also Drmkwter v. Falconer, 2 Yes. Sen., 628. 

19 L.B,2%,660. 
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guaranteed stock in the N. B. Railway, bequeathed to A “my one thousand 
N. B, Railway preference shares.” After the date of his will ho sold his N B. 
guaranteed stock, but died possessed of shares and stock in the N. B Railway 
acquired by several subsequent successive purchases exceeding the amount be- 
queathed to A. It was held by Wood, V. C., that the bequest being specific had 
been adeemed ; that a contrary intention, so as to exclude the operation of 1 Viet., 
o. 16, s. 24, appeared in the will, and that A was not entitled to have his legacy 
satisfied out of the N. B. shares and stock in the possession of the testator at 
the time of his death. Wood, V. C , in referring to the fact that the subsequent- 
ly purchased stock had not boen purchased at one time, said : “ This bit-by-bit 
purchase would not come within tho reasoning of Lord Hardwicks in A veleyn 
v. Ward” 1 * * * * in which Lord Hardwicke discussed the case of Partridge v Partridge* 
The Indian Succession Act, however, is precise as to the effect of a purchase 
of an equal quantity of similar stock after the sale of stock specifically be- 
queathed. If the newly purchased stock is in existence at the death of the 
testator, the legacy is not adeenftd.* But tho stock purchased must bo the same 
as that which had been sold. In Pattuon v. Pat t won* where the testator, having 
made a specific bequest of “ £50 long annuities, purchased with £1,000 loft 
by the will of J. T.,” sold the long annuities and purchased new annuities, 
which differed only from the long annuities by being terminable quarter of 
a year sooner, the legacy was hold to be adeemed A conversion which leaves 
the bequest in substantially the same estato as it was before, as where shares 
are converted into stock by a resolution of a Company, will not cause ademp- 
tion. Thus, in Oakes v. Oakes,* a bequest of all my Groat Western Railway shares 
was held to pass shares in the Great Western Railway Company which the 
testator had at the time of the will, but which were before his death, by a 
resolution of the Company, converted into consolidated stock, the change being 
held to be a # mere formal change. 6 So, in In re Pilhington * where Railway 
bonds specifically bequeathed were afterwards converted into shares by p 
general arrangement with the bond-holders, it was held thero was no ademption. 
In In re Lane? however, a testator, having certain debentures at the date 
of his will, thereby gave “ all my debentures ” upon certain trusts, and after 
the date of the will, he exercised an option given to him by the Company which 
had issued the debentures, and oo nvs ar te d them into debenture stock of the 

1 1 Vm. Sen., 41$. 

* 8. 1$$, which applies to Hindus etc. 

* 1 My. and Keen, it. 

« 9 Hare., 666, 671. 

* See Ifomrs v. Aylmer, L. R., 10 Ob., 148, L. R , 7 H. L., 7l7, 

1 6 K. R., 14$, cited in In re Lane, L. R., 14 Ob. Dir., $56. 

* 14 Oh. D., $66 j me In re John* tone's Settlement, % M, 191. 
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same Company ; and it waB held that the debenture stock did not pass by the 
will, Hall, Y. C., being of opinion that debenture stock was essentially different 
from debentures. 1 * * 4 * 

There is no ademption where a thing specifically bequoathed undergoes 
a change between the date of the will and the testator's death, and the change 
takes place by operation of law, or in the course of execution of the provisions 
of any legal instrument under which the thing bequeathed was held,* as where 
stock specifically bequeathed is changed by Act of Parliament 8 9 or by Act of 
the Legislature of India, 8 or whero money invested in consols in the names of 
trustees for the testator is transferred under the settlement into the testator's 
own name. 6 So, whore A bequeaths to B the sum of 10,000 rupees in promis- 
sory notes of the Government of India, which ho has power, under his marriage- 
settlement, to dispose of by will, and afterwards, in A’s lifetime, the fund is 
converted into consols by virtue of an authority contained in the settlement, 
thero is no ademption. 8 

A specific bequest, however, of stock standYng in the namos of trustees will, 
it has been held in England, ho adeemed by a change in the investment. 7 If 
a thing specifically bequeathed undergoes a change between the date of the will 
and the testator’s death, and the change takes place without the knowledge 
or sanction of the testator, the legacy will not be adeemed, as whore A bequeaths 
to B 44 all his three per cent, consols," and the consols are, without A's know- 
ledge, sold by his agent, and the proceeds converted into East India stock. 8 
In Basan v. B tun dun ,• the testator, seven days before his death, had direct- 
ed his agents in England to invest, in any funds beneficial to the estate, certain 
sums of money which he had specifically bequeathed. Before receiving the in- 
structions, the agents had, unknown to the testator, already invested the money 
in 4J por cents. Shadwell, Y. C., held, that, by this unauthorized act of the 
agents, there was no ademption. So, where there has been a wrongful conver- 
sion of the subject-matter of a specific l>equest, without the knowledge or 
sanction of the testator, by a third person, the bequest is not adeemed. 10 

1 As to the difference boo judgment of Jambs, L. J., in Attrer r. Hawe, L. R., 9 Oh. JX, 849. 

* Indian Sncoeasion Act, e. 150, which applies to Hindns etc. 

• Partridge v. Partridge , Cases, Temp. Talbot., 227 ; see Oakes v. Oakes, 9 Hare, 696. 

4 Indian Succession Act, s. 150, illustration (a). 

* 1M., illustration (5) following the principle in Lee t. Lee, 27 L. J., Ch* t 824 j Dingwall v. 

Askew, 1 Cox, 427 ; and Jones v. 8outhaU, 82 Bear., 81. 

• Ibid., illustration (c). 

* Hamson y. Jackson, L. R., 7 Oh. D., 889. 

9 Indian Succession Aot, s. 151, which applies to Hindus etc. 

• 8 Sim., 171. 

*° Do ▼. Taylor, 82 Bear., 604. See Shfiftesbury r. Shaftesbury, 8 Vern,, 747. Intes- 
tate and Testamentary Succession in India, p. 181. 
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In general a bequest of goods in a particular place is adeemed by their 
removal. 1 * * But such a bequest is not adeemed by a removal from any temporary 
cause, or by fraud, or without the knowledge or sanction of the testator. 1 Thus, 
it has been held that removal of a thing specifically bequeathed for temporary 
purposes, as for repairs, 8 * or for safe custody, or preservation from tire, will not 
operate as an ademption * . 4 

In Heseltine v. flrseltine,* the testator bequeathod all his furniture at D and 
W to his wifo, and, after makiiig his will, removed to U, to which ho transferred 
his furniture from D and W. Leach, V. C., held, that the bequest was adeem- 
ed. If, however, property specifically bequeathod be romovod from the place 
where it is stated t<o be in the will, the removal will not cause ademption, if 
the place is only referred to in order to complete the description of the subject- 
matter of the bequest. 6 It must bo a question of construction whother a 
locality referred to is essential to the bequest or iH merely descript ive. The nature 
of the place may be a criterion. Thus, if a legacy bo of all the testator's goods 
on board a particular vessel thcn4ying in the river Hooghly, the reference to 
the locality is purely descriptive, as the goods could not be intended to remain in- 
definitely on board the ship, and a removal by the testator’s direction of the goods 
to a warehouse where they are to remain till the testator's death would not operate 
as ademption. 7 Again, if a testator who is possessed of one set of fnrnituro 
only, resides alternately in two houses in different places, removing the furniture 
from one house to the other as occasion requires, gives a legacy of his furniture, 
the removal from time to time docs not revoke the legacy by ademption. 8 In 
a bequest of all tho testator’s bills, bonds and other securities “ then 1} ing at 
his lodgings in C ” the words referring to locality are clearly descriptive, and, 
if at the death of the testator his effects have been j*emoved, the legatee will 
be entitled to the legacy. 6 

Where t^e thing specifically bequeathed is tho right to receive something of 
value, as a debt or money secured by a bond or mortgage, and it is received by tlie 
testator in bis lifetime, tho legacy is adeemed. 10 Thus, payment of a debt is ao 

1 Green v. Bymonde, 1 Bro. C. 0., 128, noto. 

• Indian Suooossion Aot, a. 147, which applies to Hindus etc. 

• Ld. Brooke v. Wanoiek, 2 DgG. and Sm., 425 j Cockerell v. Earl of Reeeat, L. R., 26 Oh* 
D.,588. 

• Domvile v. Taylor, 82 Bear., 604 ; Chapman r. Hart, 1 Vea., Sen., 278. 

• 8 Madd., 276. 

• Indian Succession Aot, s. 148, which applies to Hindus etc. 

• Ibid., s. 148, illustration (c), Chapman r. Hart, 1 Ves. Ben., 278. 

• Ibid., illustration (a), Laud v. Devaynee, 4 Bro. 0. C., 587. 

0 Ibid., illustration (b), Cunningham v. Roue, 2 Oases, Temp. Talbot, 272 ; see As Grice v» 
Fitch, 8 Her., 60. 

10 Indian Succession Aot, s. 141. This section also applies to Hindus etc. 
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ademption of a specific bequest of that debt, 1 * * 4 * unless there be an express direc- 
tion to the contrary in tho will, 9 and it makes no difference whether the testator 
himself called in the debt, or the debtor hare paid it Tolnntarily. 8 So the 
receipt of portion of a debt or other thing which the testator is entitled to 
receive from a third party will operate as an ademption pro tanto> 

If a portion of an entire fund or stock be specifically bequeathed, the re- 
ceipt by tho testator of a portion of the fund or stock will operate as an 
adorn ption only to the extent of the amount so received ; and the residue of 
tho fund or stock will be applicable to the discharge of the specific legacy. 
Thus, if A bequeaths to B ono-half of the sum of 10,000 rupees due to him from 
W, and A in his lifetimo receives 6,000 rupees, part of the 10,000 rupees, the 
4000 rapocs which are duo from W to A at the time of his death belong to 
B under the specific bequest 6 

Where, however, the thing bequeathed is not the right to roceive something 
of value from a third person, but the money or other commodity which will 
be received from the third person by the testator himself or by his representa- 
tives, the mere receipt of such sum of money or other commodity by the testator 
will not constitute an ademption ; but if he mixeR it up with the genoral mass of 
his property, the legacy is adeemed. Accordingly, a legacy of whatever sum 
may be received in respect of the testator’s claim against B is not adeemed, 
if the testator receive tho whole amount of the claim and sets it apart from the 
general bulk of liis property. 6 

A portion of a fund may be specifically bequeathed to one legatee, and a 
legacy charged on the same fund bequeathed to another legatee ; in that case, 
if tho testator receives a portion of that fund, and tho remainder of the fund 
is insufficient to pay both the specific and the demonstrative legacy, the specific 
legacy must be paid first, and the residue (if any) of the fund shall be applied 
so far as it will extend, in payment of the demonstrative legacy, j&nd the rest 
of the demonstrative legacy must be paid out of the general assets of the tes- 
tator. 7 Tliercforo, where A bequeaths to B 1,000 rupees, part of the debt of 
2,000 rupees due to him from W, and also bequeaths to C 1,000 rupees to be 
paid ont of the debt due to him from W, if A afterwards receives 500 rupees, 

1 R%der ▼. Wager, 2 P. Win*., 881. 

■ Marl o/Thomond v. Marl of Suffolk, 1 P Wra*., 461. 

• Itme* v. Johneon, 4 Vo*., 668, 574 •, Stanley, v. Potter, 2 Cox, 180 ; *4e also Humphrey* 
e. Humphrey *, 2 Cox, 185. Intestate and Testamentary Succession in India, p. 175. 

4 Indian Succession Act, a. 142, which applies to Hindus etc. 

• IM.» s. 148, which applies to Hindus ate. 

• Indian Succession Act, s. 148, whioh applies to Hindus eto. See Clarke v. Brown, 2 

0m. and Gift., 524 1 Lee ▼. Lee, 27 L. J„ Oh., 824 j and Herrieon ▼. faekeon, L. B., 7 Oh. D. # 

889, where Jsssat, M. R., questioned the deoision of Stuabt, V. C., in Ctarfee v. Brown, 

i Indian Succession Act, s. 144, which applies to Hindu* etc. 
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part of that debt, and dies leaving only 1,500 rupees duo to him from W, then 
of these 1,500 rupees 1,000 rupees belong to B, and 500 rupees are payable to C, 
but C has also a right to receive 500 rupees out of tho general assets of the 
testator. Here the specific legacy is to be paid at all events, whereas the fund, 
so far as the demonstrative legacy is concerned, is merely pointed out as tho 
fund from which it is payable in tho first infltu nee. 1 

The eonfiimation by a will or codicil will not rovivo a legacy which has 
been adeemed in the meantime 8 

Under a bequest of something described in general torms, such as a horse, 
a pair of carriage horses or n diamond ring, tho cxcoutor must purchase for tlio 
legatee what reasonably answers the description of the article 6 But a bequest 
of “ my pair of carriage horses,” which, we have seen, is a specific bequest, 
will of course fail, if the testator has no carriage horses at tho time of Ins 
death . 4 In TJvaus v. Tnpp n b Sir John Luaiii, V (J. said : A gift of ‘my 
groy horse* will pass a black horse, which is not strictly grey, if it he found 
to have been the testator's intrntfcm that it should pass by that description ; but 
if the testator has no horse, the executor is not to buy a grey liorso.” 

In England, the bequeHt of a specific article, which is in pawn, is held to bo 
a full gift and the executor is bound to redeem it, if the assets of the estate 
will permit of his doing so 6 Accordingly, in tho case of personal property, 
where a Bpecifie legacy is pledged or charged by the testator, the legatee is 
entitled to havo it redeemed or exonerated by the executor, and if the executor 
fail to perform that duty, the legatee is entitled to compensation, to the amount of 
the legacy, against the personal assets of the tcstatoi 7 This ih so, whetlur tho 
pledge or charge he for the debt of the testator himself or not * Under the In- 
dian Succession Act, which applies both to real and personal property, or to speak 
more strictly, to both moveable and immoveable property, the law is different. 
By 8. 154 of ttyit Act, where any property specifically bequeathod is subject at tho 
death of the testator to any pledge, lien, or incumbrance created by tho testator 
himself, the legatee, unless a contrary intention appear in tho will itself, must, 
if he accept the bequest, accept it subject to tho pledge, lien, or incumbrance. 
Important questions, therefore, may arise as to what is a sufficient indication 

• See the case of Kermode r. McDonald , L R., 1 Eq , 469. 

• DnnletoaUr ▼. Falcon*r> 2 Vea. Sen., 623 ; see Uopmod v. Hopmod, 7 H. L , 723, Win*., 
1838. 

• Indian Snooession Act, s. 168, which applies to Hindu* etc. 

4 lbid. t illustration (b). 

4 6 Madd., 92. 

• See Juthbumor ▼. MacGuire, 2 Bro C. 0., 111. 

f Knight v. Davu t 8 My. and K., 868, per Leach, M. R. 

• Bethamlom y, Shersw, L, R., 20 Bq., 804, j*r JasiEL, M B* 

K K 
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of a contrary intention. The section itself goes out to provide that a contrary 
intention is not to bo inferred from any direction which the will might contain 
for the payment of the testator’s debts generally. Previously to 17 and 18 
Viet., c. 113, commonly known as Locke King’s Act, the rule in England was that 
the personal estate of a deceased debtor was the primary fund to pay off a mort- 
gage, unless it appeared from the will that the testator intended that the 
mortgaged property should bo the primary fund 1 By that Statute, however, 
the devisee of real estate, charged with the payment of any Bum of money 
by way of mortgage, cannot claim payment of the moi tgage out of personal 
assets, unless, as under s. 154 of the Indian Aot, the testator shall by his will, 
deed, or other document have signified any contrary or other intention. It 
was held that a lien for unpaid purchase- money was not a charge by way of 
mortgngo under the Statute ;* but under a subsequent Statute, 1 * * * the word 
‘ mortgage * has been extended to include sucli a lien * The law in England, 
as enacted by Locke Kiug’s Act, 5 with reference to realty, it will be observed, 
is similar to the general rule laid down by the Indian Succession Act. 

The piovisions of the Indian Succession Act as to the effect of a 
general direction to pay debts are in accordance with the decided cases 
in England, under Locke King’s Act. Thus, a general direction in a will 
that “ all just debts be paid as soon as may be,” was hold not to be a sufficient 
expression of a contrary intention. 6 It was held in Woolstencroft v. Woolsten- 
oroft? overruling the decision of Kit art, V. C., that a direction that all debts, 
&c., should be paid by the executors, followod by a gift of all the testator’s 
real estates, which were subject to a mortgage, to trustees, who were also exe- 
cutors, did not show a contrary intention. While the mere expression of a 
direction that all the debts should be paid out of the personal estate has been 
held not to be a sufficient expression of a contrary intention, so as to prevent a 
devisee of a mortgaged estate taking rum onere under Locko % King's Act,® 
it seems that a direction to pay debts out of a particular fund is sufficient to 
show a contrary intcution. In Smith v. Smith tlio testator devised a house 
subject to a mortgage to his daughter, and bequeathed all his personal estate 
to trustees (of whom his daughter was one), and directed them to pay his debts 

1 flMiroft v. Let, 1 K. and J., 877. 

• Hood v Hood, 86 L. J., Ch., 616 j boo Barneivell ?. Ir&monger, 1 Dr. and S., 848. 

• 30 and 81 Viet., o. 69, b. 8. 

• Intestate and Testamentary Succession in India, p, 188. 

• 17 and 18 Viot., o. 113, s. 1. 

• Pembrooko v. Frttnd, 1 John, end Hem., 188 j Srownson r. Lawranct, L. B., 6 Bq,, 1. 

’ 8 DeGh F. and J., 847. 

• Rnw*on v. Harris**, 81 Bear., 807* 

• 3 GUf , 868 
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thereout, and, subject thereto , to divide the residue among his children. Stuart, 
V. C., held, that it was the clear intention of the testator that the mortgage-debt 
should be paid out of the personal estate. He distinguished the case of 
Woohtencroft v. Woolstencroft, by the circumstance that, in the case boforo him, 
the devise of the mortgaged estate was to one of the executors who had been 
plainly directed to pay all the debts out of the personal estate. So, where a 
testator bequeathed his personal estate to trustees on trnst to pay thereout all 
his debts, &c., and invest the residue upon the trusts therein mentioned, and 
he disposed of his real estate, part of which was subject to a mortgage, it was 
held, that the trust for the payment of the testator’s dobts showed a contrary 
intention, and that the mortgaged estate ought to bo exonerated out of the 
personalty. In Hellish v. Vail ms j the bequest of personalty “subject to the 
payment thereout of all the testator’s debts,” following a devise of land mort- 
gaged, which made no reference to the mortgage, was hold to bo a sufficient 
indication of an intention that the land should not be primarily liable to the 
payment of the mortgage-debt.* # In Newman v. Wilson* the devisee of a mort- 
gaged estates was held entitled to have the mortgage paid out of the other real 
and personal estate devised for payment of debts . 4 

In Brownson v. Lawrance , 6 where tlio owner of an equity of redemption of 
two estates comprised in the same mortgage specifically devised one estate and 
left the other to pass by a residuary devise, it was docidod by Loud RohtMiV, 
that he thereby signified a contrary intention, which made the residuary devise 
primarily liable for the whole of the mortgage. In Gibb ins v Eyden? Malinh, 
V. C., points out that that case proceeded on the ground that a residuary devise 
was not specific. That such a devise is specific has been laid down in Jlemman 
y. Fryer * and in Bothamley v. Shereon .* Browmon v. Lawrance was also questioned, 
if not actually overruled, in Sackville v. Hmyth , 9 by Jk&sel, M. R. 

In cases ^here a particular fund is declared liable for the payment of 
debts or encumbrances, the devisee of a mortgaged estate is only entitled to be 
exonerated so far as that fund goes . 10 

1 2 John and Hem., 104. 

• See Eno ▼. Tatham, 8 DeG. J. and Sm., 443. 

4 81 Bear., 88. 

4 See Mamwll v. Mamtell L. B., 4 H. L., 506. Intestate and Testamentary Succession in 
India, p. 184. 

• L. B., 0 Kq„ 1. 

4 L. B., 7 Eq., 874. 

• L. R., 8 Eq., 627. 

• L. R., 20 Eq., 804. 

4 L. B., 17 Eq., 168. 

» Bodhoum t. Mold, 86 L. J., Ch., 07. 
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Now, in England, as undei the Indian Succession Act, it is enacted, 1 ns to 
wills made after 31st December, 1807, that “a general direction that tho debts 
or all the debts of a testator shall be paid oat of liis personal estate, shall not 
be deemed to be a declaration of an intention contrary to, or other than the rule 
established by Locke King’s Act,® unless such contrary or othor intontion shall 
be f mill or declared by words oxprossly or by neccessary implication referring 
to all or some of tho testator’s debts or debt charged by way of mortgage on 
any part of his real estate.” 1 * As to this enactment, Gipfard, V. C., said,— 
“ Tho moaning of that appears to bo this, that if a testator wishes to give a 
direction, which shall be deemod a declaration of an intention contrary to the 
rule laid down by Mr. Locke King’s Act, it must be a direction applying to 
his mortgage debts in such terms as distinctly and unmistakably to refer to, or 
describe them." 4 

Section 154 of tho Indian Succession Act, it is to be obsoiwed, infers only to 
pledges, lions, or incumbrances created by tho testator himself, and a periodical 
payment in tlio nal are of land-revenue or in a the nature of rent is declared 
not to be an incumbrance within tho meaning of the section. 6 In England, a 
distinction was made between charges created by tho tostator himself and liabili- 
ties incident to the thing bequeathed. From the former, the legatee in England 
was entitled to exoneration 6 In England by s. 2 of the Apportionment Act, 7 
“all rents, annuities, dividends, and other periodical payments in the nature 
of income (whether reserved or made payable under an instrument in writing 
or otherwise), shall, like interest on money lout, be considered as accruing 
from day to day, and shall be apportionablo in respect of time accordingly.” 
And under that Statute, Malins, V. C., held, that there must be an apportion- 
ment between the executor and tho devisee of the rent of an estate devised 
by the testator.® Kents accruing due after the testator’s death are payable by 
tho legatee 9 

By soction 156 of tho Indian Succession Act where there is a bequest of any 
interest in immoveable property, in respect of which payment in the nature 
of land-revenue, or in the natui*e of rent, has to bo made periodically, the estate 

1 By Statute 80 and 81 Viet., o 60, r 1. 

1 17 and IS Viet., c. 113. 

* Bee Statute 40 aud 41 Viet , c. 34. 

4 NftUon ▼. Page, L. R., 7 Kq , 26, 28. 

4 See Explanation appended to the section . Tho section applies to Hindus etc. 

* Intestate and Testamentary Succession in India, pp. 184, 188. 

1 38 and 34 Viet., c. 36. 

9 Capon t. Ooproe, L. R., 17 Eq., 288. 

* IShin/httMi t. Kelly* 10 Hare, 266; see Hawltne ? Hawltns, L.JR., 19 Ch. D., 470. 

Intestate and Testamentary Succession in India, p 186, 
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of the testator shall (an between such estate and the legatee) make good such 
payments, or a proportion of them, up to the day of hie death. 

Tho principle upon which immoveable property is exonerated is applied l>y 
section 157 of the Indian Succession Act to tho caso of specific bequests of stock 
in joint stock companies 1 * * * * By that section, in tho absence of any direction to 
tho contrary, if any call or other payment is duo from the testafor at tho time 
of his death in respect of such stock, such call or payment shall, as between tho 
tostator’s estate and tho legatee, bo borne by such estate ; but if any coll or 
other payment shall, after the testator's death, become duo in respect of such 
stock, the same shall, as befcwoon the testator’s estate And the legatee, be borne 
by tho legatee, if ho accepts the bequest. 

If after a legacy of shares in a joint stock company lias boon accepted, the 
affairs of tho company are wound up and each sharchol dor is called upon for 
a contribution, the amount of contribution must bo borno by tho legatee. 8 * 
But a legatee of share's takes all benefits and advantages accruing by reason 
of thoir possession, — c. g , a right to compensation in consoquence of alleged 
concealment or misrepresentation on the part of the company® If is a rule, 
also, that a specific legacy carries with it all the income and profits which may 
accrue upon it after tho tostator’s death * 

The rule in England as to exoneration of shares specifically bequeathed, as 
laid down in Bay v. Day* is, that where shares in joint stock companies are 
specifically bequeathed, tho legatee is liable to pay all cnlls made after the 
testator’s death, but is entitled to havo all unpaid calls which, at tho testator’s 
death, were necessary to mako him a complete shareholder, borne by the estate. 6 
The cases in England arc, it will be found, conflicting, but the rule in Day v. 
Day, 7 seems now to be followed 8 Under tho Indian Succession Act, only such 
calls or other payments as are due at the time of the testator’s death are to bo 
borne by the estate,® but if anything is to be done to complete the testator’s 
title to the thing bequeathed, it is to be done at the cost of the testator’s estate, 10 
Accordingly, if tho purchaser of real estate dies without having paid the pur- 
chase-money, his heir-at-law, or the devisee of the land purchased, will be ontif led 

1 Sections 166 and 167, apply to Hindus oto. 

■ Indian Succession Act, s. 157, illustration (d). 

• Oarron Co . v. Hunter , L. R,, 1 So. App., 862. 

• Maclaren v. 8tamton t 8 DeO F, and J , 202. 

• 1 Dr. and Sm., 261. 

• See Addame v. FtncJc, 26 Beav., 884, and Armstrong v. Bvrnet, 20 Bear , 424, where 
Loan Romilly reviewed the oases on this subject. 

1 Supra. 

• 8ee In re Box, 1 H. and M., 562, per Page Wood, V 0. 

• Intestate and Testamentary Succession in Indio, pp- 187, 188. 

» Indian Succession Act, s. 156 This section applies io Hindus etc. 
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to have the estate paid for by the executor or administrator. 1 So, where the 
vendor has a good title, the devisee, if he pay for the estate, may call upon the 
executor to reimburse him from the personal estate. 8 

It has boen held in England that if a contract to purchase land be dissolved 
merely on account of the inability of the executors to complete it owing to the 
insufficiency of the personal estate left by the testator, the devisee of the lands 
agreed to be purchased may, in the event of assets subsequently coming in, 
compel the executors to apply the amount of the purchase-money to the 
purchase of other lands to be settled to the samo uses.® Where, howover, 
a good title cannot be made out, tho devisee of the lands agreed to be pur- 
chased will not bo entitled to the amount of the purchaso-money. 4 In snch a case, 
it was said, “ tho Court cannot speculate upon what the deceased party would 
have done ; but in these cases tho inquiry must bo whether, at his death, a 
contract existed by which he was bound, and which ho would be compelled to 
perform. 6 That alone can give the heir of tho purchaser (or tho devisee) a 
right to call for tho personal estato to be applitd.” 6 So, in the case of stock 
or shares, where the testator has contracted to pay certain sums in respect of 
shares which he lias agreed to take in a particular company payments due at 
bis death must be paid by his general estate. 7 

We have already seen that where property is bequeathed to any person, 
he is entitled to the wholo interest of the testator in such property, unless it 
appears from the will itself that only a restricted interest was intended for him.® 
An extension of this principle has been applied by s. 159 of the Indian Succes- 
sion Act in cases where the interest or produce of a fund is the subject of a legacy. 
In such a case, if the will affords no indication that the enjoyment of the bequest 
should be of limited duration the principal as well as the interest will belong 
to the legatee.® It is to bo observed that s. 159 of the Indian Succession Act 
speaks only of u tho intorest or produce of a fund,” but illustration (e) to that 
section makes it clear that it was intended by the Legislature that it should 


» Milner v. M\U», Mosely, 123 ; Broome v. Monrk , 10 Vee., 597 , Williams cm Execu- 
tors, 1739. 

1 Brooms ▼. Monck, 10 Vos,, 614, 616. 

• Whittaker v. Whittaker, 4 Bro, C. 0., 80. 

4 Green ▼. 8m\th f 1 Atk., 672 j Broome ▼. Monck, 10 Ves., 697. 

• See Carrs ▼, Bovoyer, 5 Beav., 6 (note), 
s Williams on Executors, 1770. 

• See Bay v. Boy, 1 Dr. and Sm., 261 ; Addami v. Ferick, 86 Beav., 884. Indian Saq- 
cession Act s. 157. Intestate and Tostamentary Snooession in India, pp. 186, 186. 

• Supra, p. 178. 

• Indian Snooession Act, i, 159. This section applies to Hindus etc. 
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have reference, not only to what may be strictly described as a fund, but also 
to land producing rents, 1 * * and it was actually so held in a recont case. 9 In Eng- 
land, also, a devise of the income of lands has been hold to pass the fee, 8 but 
before the Wills Act, under a devise of “ the rents and profits” to A, without 
words of limitation, an estate for life only passed. 

Under a bequest to A of u the interest of my 4 per cent, promissory notes 
of the Government of India,” if there is no other clause in the will affecting 
those securities, A will bo entitled to the testator’s promissory notes. 4 * But if 
the bequest were to A for life and after his death to B, A would bo entitled to 
the interest of the notes for life, and B upon his death would take them abso- 
lutely. 6 * 

In Bent v. Cullen ? the testator gave to his wife £50 a year to bo paid out 
of the interest, dividends, and produce arising from his personal pioperty, and 
he gave, after her decease, the said £50 to his two daughters and his grand- 
daughter, or the survivors. It was held, that there was a gift to the survivors of 
the principal, which would produce the annuity of £507 In Elton v. Sheppard? 
a gift of personalty to trustoes to pay the interest to A, without any other words 
of limitation, was held an absolute gift of the principal. 9 So an indefinite 
gift of dividends has been held to pass the absolute property of stock. 10 In 
Boathouse Bate , u a bequest of the dividends of a sum of stock to a woman for 
her separate use, with a direction that she might dispose of it by will, was held 
to bo an absolute gift with a superadded power to dispose of it, which did not 
derogate or detract from the prior absolute gift. 

Although the general rule is, that an unqualified gift of tho income of a 
fund vests an absolute and not merely a life-interest in tho fund, it is always 
a question of construction whether or not the testator’s intontion was to give 
more than a life-interest. 19 An intention that the enjoyment of the bequest 

1 That illustration is as follows : “ A bequeaths to B the rents of his lands at X. B is 
entitled to the lands." 

1 Hemangmi Daaai v. Nobtn Chwnder Ohoae, 4 0. L. R., 870. 

9 Monnom v. Greener, L. R., 14 Eq., 456. 

4 Indian Succession Act, s. 159, illustration (a) j Stretch v. Watkms, 1 Madd , 258. 

9 I6wl., illustration (&)$ see Qravenor v. Watkins , L. R., 6 0. P., 500. 

9 L. R., 6 Oh., 286. 

’ See Sftokee v. Heron, 2 Dr. and War., 89 ; (S. 0.), 12 Cl. and Fin., 161 ,• and Kerr v. 

Middles** Hospital, 2 DeG. M. and G., 576. See also s. 28 of the English Wills Act, 1 Viet., o. 
26 and s. 82 of the Indian Soooession Act. 

9 1 Bro. 0. 0., 681. 

9 Bee Hawkins v. Hawkins, 7 Sim., 178. 

19 Per Grant, M. R., in Page v. Leaping well, 18 Ves„ 467. 

»* 16 Bear., 188. 

19 Per Parker, V. C., Blam v. Bell, 5 DeG. and 6m., 668. 
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should be of a limited duration in case of lands, will not be inferred from 
the fact that in other pints of the will words of inheritance had been used 
in other devises. 1 Nor will such an intention be inferred whore a power is 
given to the devisee to appoint the property generally, if the devise has been 
made without words of limitation. 8 Whon, however, by the same will an estato 
is subsequently given which cannot come into existence unless a prior devise 
bo construed to be a life-estato, the first devisee will take a life-interest only. 8 

As pointed out by Lord Cottenham, 4 there is a marked distinction between 
the gift of the produce of a fund without limit as to time and a simple gift of 
an annuity. An annuity may be perpetual, or for life, or for any period of 
yoars ; but, in the oidinary acceptation of the term used, if it should be said 
that a testator had loft another an annuity of 100/. per annum, no doubt would 
occur of tlio gift being an annuity for the life of the donee. 6 That being so 
we find a very different principle applied in tlio case of annuities. The rulo in 
India is, that unless a contrary intention appears by tbe will the legatee is 
entitled to receive an annuity for life only, ami this rule is uofc varied by 
the circumstance that the annuity iH directed to be* paid out of the property 
generally, or that a sum of money is bequeathed to be invested in the purchase 
of it. 6 While, however, pritnd facie, a gift of an unnuity iH for life only, 7 thcro 
may be circumstances affecting the construction, sufficient to show an intontion 
to give the annuity indefinitely. 8 Thus, where there are limitations inconsistent 
with a mere life-interest, the annuity is perpetual. 9 

In England, where there is a gift of an annuity, not out of property generally, 
but out of property to produce it, the annuity is perpetual. 10 Tn Wilson v. Maddi - 
eon,' 1 a distinction was drawn botween £30 a year charged on, and £30 a year part 
of, certain stock. In Rawlings v. Jennings'* where the bequest was of “ £200 a 

* Wihden v. TFW«n, 2 8m. and Gill., 896. 

■ Bee Brooke v. Brooke, 8 Sm. and Gill., 280. 

• Qravenor v. Watkins, L. R., 6 C. P., 600. 

♦ Bleivitt v. Roberts, 1 Or. and Ph , 2K0. 

* Indian Succession Act, s. 160. Intestate and Testamentary Succession in India, p. 189. 
Section 160 of the Indian Succession Aot applies to Hindus etc. 

9 Indian Snooession Aot, s. 160. 

1 Bhwitt ▼. Roberts , 10 Sim. 491 i Blight y. Hartnoll , L. R., 19 Ch. D., 994. 

9 Potter v. Baker, 16 Be&v., 492, per Romilly, M. E. 

9 Mansergh v. Campbell, 8 DeG. and J., 287. 

19 Kerr v. Middlesex Hospital , 2 DeG. M. and. G,, 676 j Ross y. Borer , 9 J. and H., 469 j 
see Btoka v. Heron, 12 Cl. and Fin., 161 ; Rawlidgny. Jennings, IS Yes., 89 \ Stretch v. Watkins, 
l Madd., 268 ; Clough v. Wynne , 2 Madd., 188 ; Hickes y. Ross, L. R., 14 Sq., 141. Intestate 
and Testamentary Succession in India, p. 191. 

u 2 Y. and Coll, Ch, Ca., 872. » 13 Yes., 39. 
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year, part of the monies 1 now have in bank securities;” and in ftl)ctch v. 
Watkins} where the bequest was of “ £200 per annum, — that is io say, tho 
interest of £4,000 of my 5 per cent, annuities,” tho annuities wore held to ho 
perpetual. 8 But in India tho mere circumstance that a sum of money is bequeathed 
to be invested in the purchase of an annuity will not make it perpetual. 1 * 3 

If a will clearly establishes a perpetual annuity, the estate in the annuity 
cannot bo restricted by a codicil to a life-estate, unless tho expressions there used 
are clear and undoubted. 4 * In the case of Stokes v. Heron* the testator gave an 
annuity out of personal estate to A during the lift' of his executor. On A*s death 
in the lifetime of the executor, it was held, that the annuity did not cease, 
but went to A’s executors. 

In England, a direction to invest a sum in Government securities sufficient 
to produce an annuity of a certain sum will give tho legatee of such annuity a 
life-interest only. 6 Tn Ke/r v. Middlesex Hospital } tho testator gave certain 
annuities in tli© following terms : — “ I desire that my executors shall purchase 
annuities for each of my two fpsters, K. B. and E F., of £100 a year,” and 
it was hold, that the annuities were perpetual, hut there the testator had in similar 
terms also given an annuity to the Middlesex Hospital, and this circumstance 
was some evidence that the testator meant all the annuities to bo perpetual 8 
It is, however, difficult in principle to sec the distinction between a gift of an 
annuity and a direction to purchase an annuity. 

The fact that tho testator makes an apportionment of a requisite por- 
tion of personalty to make a fund for the purchase of annuities, is held, in England, 
to indicate a contrary intention 9 Thus, where the testator mado a bequest 
to his wifo of “£200 per year, being part of the monies I now have in bank 
security,” it was held, that tho wife took an absolute interest in the bank stock. 

An annuity for education and maintenance is for life, and not for minority 
only, 10 and if Buck an annuity be given for a particular period, as for the life 
of a certain person, tho annuity will not bo determined by the death of tho 
annuitant before the expiration of the period fixed, for it has never been doubt- 
ed, it has been said, that a gift of an annuity for a term, or pur autre vie , is a 

1 1 Medd., 253. 

• Bee Bent v. Cullen, L. E., 0 Oh., 236 ; Evans r. Waller, L. E , 3 Oh. D„ 211 ; William! 
on Executors, 1201. See algo Lett v. Randall, 2 DcG. F. and J , 383. 

1 Indian Succession Act, s. 100. This section applies to Iliudas etc. 

4 Stokes v. Heron, 12 01. and Fin., 161. 

• 12 01. and Fin. 161. 

• Re Gfrove** Trusts, 1 Gift , 74; Arnold v. Kayeis, 51 L. J., Ch., 721. 

• 2 DeG. M. and G ., 57G. 

• Bee Ross v. Borer, 2 John, and Hem., 470. 

• Stokes v. Heron , 12 01.>nd F., 161 j see Lett v. Randall , 2 DeG. F. and J , 888. 

*• Wilkins v. Jodrell, L. B., 18 0h. f 504 ; Soames r. Martin, 10 Sim., 287. 

h h 
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gift to the annuitant and his personal representatives during the term or the 
life of the cestui que vie . 1 * * 4 * 

If there is a direction in tho will that an annuity is to be provided out of 
the proceeds of property, or out of property generally, or if money is be- 
queathed to bo invested in the purchase of an annuity for any person, on the 
testator's death the legacy vests in interest in the legatee, and he is entitled 
at his option to have an annuity purchased for him, *or to receive the money 
appropriated for that purpose by the will.* This is an application of the 
general principle which is applied where there iB a gift for a particular 
purpose. If the purpose of a gift is for the sole bonefit of the legatee himself, 
ho can claim the gift without applying it to tho purpose. Thus, where 
a sum of money is boquoathed to purchase for any person a ring , 8 * or a house,* 
the legatee may claim the money * , 6 the claim of the legatee in all such cases 
being based, as we have seen, on tho rule that equity will not compel to be 
done that which the legatee may undo the next moment . 6 A direction that 
the vnlue of the annuity is not to be paid* to the legatee is inoperative and 
will not get over tin? rule of equity In Stokes v. Check? Romilly, M. 
R., in such n case, directed tho price of the annuity to bo paid over to tho 
annuitant, observing : '* It is a useless form to direct a purchase if tho annuity 
is to be sold again . 8 Tho rule is tho same whether tho bequest be of a specified 
sum to purchase an annuity, or a direction to purchase an annuity of a 
specified amount . 6 

In cases where there is a gift over in case tho legatee alienates or becomes 
bankrupt, and the legatee dies before the money directed to be laid out in the pur- 
chase for him is so laid out, or before the fund is available , 10 there is a conflict of 
authority. In Day v. Day} 1 there was a direction, after the death of the tenant- 
for-life, to lay out one-seventh of the estate for the life of Charles Day, and 
to pay such amount, when and as tho same should become payable, not by 
anticipation, to Charles Day for his life, for his own use, and a declaration that, 
in case Charles Day should have assigned, encumbered, or in any manner 

1 In re Ord j Dickenson ▼. Dickenson, 12 Ch. D., 22, per Jamks, L, J, 

1 Indian Succession Act, 161, whioh applies to Hindus oto. ; see Palmer v. Crawford , 8 
Swanst., 488 » Bayley v. Bishop, 9 Yes , 6. 

0 Apreec e v. Apreece, 1 V. and B., 864. 

4 Knoet ▼. Hotham , 16 Sim., 82. 

4 See 1 Jarrn., 896 ; Dawson v. Ream, 1 E. and My., 606 ; Be Brown's Will t 27 Bear., 884. 

0 Bee 1 Jarm., 868. 

’ 29 L. J., Ob., 628. 

0 See Ford ▼. Bailey, 17 Bear., 803 ; Campbell v. Brownrigg , 1 Ph. # 801. 

0 Yates ▼. Compton, 2 P. W., 808 ; 1 Jarm., 896, note (•). 

»• Bayley v. Bishop, 9 Yes., 6. 

“ 22 L. J., Ch., 878, 881. 
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disposed of or anticipated, or should, at any time, dispose of or anticipate 
the annuity to be purchased, or in case he should at any time, either before or 
after the testator’s death, become bankrupt, the trustees should hold the annuity 
in trust for other persons. It was held that the legacy being vested passed to 
the representatives of the legatee. In Power v. 1 Jayne} Malink, V. C., refused to 
follow Bay v. Day. In the case before him, the testator directed his executors, 
after the death of his wife, to invest one-sixth of his residuary estate) in the 
purchase of an annuity during the life of J. P., and to pay the annuity to J. P. 
for his support and maintenance ; and in case J. P. should anticipate, assign, 
charge or encumber the annuity, or become a bankrupt or insolvent, the testa- 
tor directed that that annuity should go to his other residuary legatees. J. P 
died in the lifetime of the testator's widow, without having assigned or en- 
cumbered the annuity, or become bankrupt or insolvent. Mali ns, V. C , hold, 
that there was an intestacy as to one-sixth of the residuary estate on the death 
of the widow. The ground on which Malins, V. C., refused to follow Bay v. 
Day was, that if the trustees of t^e will had paid over the money, and after- 
wards the legatee had become bankrupt, they would have had to pay it over 
again, and that the intention of the testator would have been defeated. 

In accordance with tlio law in England, as laid down in Hume v. Edwards 1 
and other caseB, the Indian Succession Act provides that wheic an annuity is 
bequeathed, but the assets of the testator are not sufficient to pay all the 
legacies given by the will, the annuity must abate in the same proportion as the 
other pecuniary legacies given by the will. 8 In Miller v Huddlestone* the 
rule was thus explained by Lord Cotjenham : — “ The reason is, that the testator, 
in the absence of clear and conclusive proof to the contrary, must be deemed 
to have considered that his estate would be sufficient, and consequently 
not to have thought it necessary to provide against a deficiency by giving a 
priority, in case of a deficiency, to some of the objects of bis bounty.” The 
principle will* equally apply whether the annuity is to commenco immediately 
on the death of the testator, or at a future period. 6 

In oases where abatement becomes necessary, the annuity ought to be 
valued, and the annuitant will be entitled at once to the amount of the valnation, 
subject to an abatement in proportion to the abatoment of the pecuniary 
legacies. 6 The value is, in England, ascertained thus : If all the annuitants be 

1 L. A., 8 Eq., 262. 

1 8 Aik., 808 j Lew* ▼. Lewin, 2 Ves. Sen., 417. 

8 Indian Succession Act, a. 162. This section applies to Hindus etc. 

4 8 Mao. and G., 628. 

1 Nichidton ▼. CockUl, 9 Jnr., N. S,, 976. 

• Wroughton ▼. Colquhow*, l DeG. and Sm , 86 and 867 ; Williams on Executors, 1878, 
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living at the period of division, the value must be ascertained at the death 
of the testator. If they be all dead, the value must be taken to bo the respec- 
tive amounts of arrears ; but if somo bo dead and others living, the value, 
as to the former, will be taken at the amount of their arrears, and as to the 
latter, at the amount of their arrears added to the calculated value of the future 
payments . 1 * * * * In the case of a i*eversionary annuity which has come into posses- 
sion, the value must be taken to he the present value of the annuity added to 
the amount of arrears due since it came into possession.* 

Mo distinction in made by the Indian Succession Act, between annuities 
payable on the death of the testator and annuities to be paid at some future 
time. For the purpose' of abatement annuities are treated as general legacies.® 
Annuities must abate also among themselves .' 1 Where there is a gift of an 
annuity and a residuary gift, the whole of the annuity is to bo satisfied before 
auy part of the residue is paid to the residuary legatee, and, if necessary, tlio 
capital of the testator's estato is to be applied for that purpose . 6 In C roly y. 
Wehif TiritNf it, h »!., said that the general yule is, that if there be a clear 
gilt of a life-interest and of a reversion, and the estato provos insufficient, 
each part}', the tenant-for-lifo and reversioner, must bear the loss in proportion 
to his interest ; but that if there is a gift of an annuity and a residuary gift, 
the annuity takes precedence and the whole loss falls on the residuary legatee, 
the reason being that a residuary legatee is entitled to nothing until the 
general legacies given by the will arc fully satisfied ; 7 and annuities, in caso of 
a deficiency of assets, rank with general or pecuniary legacies . 8 

If no time is fixed for the commencement of an annuity given by will, it 
will commence from the testator’s death, but the first payment is to bo made 
at the expiration of a year next after that event.® If 11101*0 is a direction that 
it shall be paid quarterly or monthly, the first payment shall be due at tlio end 
of the first quarter or first month, as tlio case may be, after the testator’s death, 

1 Todd v. Bielby , 27 Bcav., 859. 

* Potts y. Smith, L. H., 8 Eq., 683. liitostafco and Testamentary Succession in India, 
p. 194, 

* lnnes v. Mitchell, 9 Yes., 212. Indian Succession Act, s. 291, Act Y of 1881, s. 112. 

* Imws v. Mitchell, 2 Pliill. Ch. C., 346. 

* Indian Suooession Act, b. 168. 

* 3 DoG. M. and G., 995. 

* Ci-oly v. Weld , 8 DoG. M. and G., 993. 

* Indian Snooossion Aot, ss. 162, 291 ; Aot Y of 1881, s. 112 ; Miller v. Huddlestons, 8 Mao* 
and G., 523. See Williams on Executors, 1866 et seq ; In re Lyne's Trusts, L. H. t 8 Eq., 482 $ 
In re Tootal'e Estate , L. B., 2 Ch. D., 628 } Baker v. Jlamer, L. R,, 3 Ch., 637. 

* Indian Suooession Aot, s. 298 j Act V of 1881, a. 118; see Gibson v. Froth, 7 Yes., 967; 
Beams r. Young , 9 Yes., 60S. 
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but tho executor is uot bound to pay it till the end of the year, unless ho 
think fit to pay it when duo . 1 * * Whoro there is a direction that Ihe first payment 
of an annuity shall be made within one month, or any other division of time, 
from the death of the testator, or on a day certain, the successive payments 
are to be made on the anniversary of the earliest (lay on winch the will 
authorizes the first payment to be made ; and if the annuitant should die in tho 
interval between tho times of payment, an apportioned share of the annuity 
shall be paid to liis representative . 8 

Where no fund is charged witli the payment, or appropriated by the will to 
answer an annuity, the Indian Succession Act provides that a Government annuity 
of the specified amount shall be purchased, or, if no such annuity can be 
obtained, then a sum sufficient to produce the annuity shall be invested for 
that purpose in sueli securities as the Hi^h Court may, by any general rule to 
be made from time to time, authorize or direct 8 

It is a rule in the Knglis^ Courts of Equity, that where a debtor bo- 
qneaths to liis creditor a legacy equal to, or exceeding the amount of his debt, 
it shall be presumed, in the absence of any intimation of a contrary intention, 
that the legacy was meant by the testator as a satisfaction of the debt , 4 * but that 
where tho legacy is of less amount, than tho debt, it shall nut ho deemed a 
part payment in satisfaction . 6 * The rule, however, though it lias long prevailed, 
has mot with the censure of several eminent Judges, and tho Courts in Eng- 
land have inclined to lay hold of any minuto circumstances whereupon to 
ground an exception to it . 6 

The Law Commissioners in their report on the Bill which eventually bo- 
camo tho Indian Succession Act, say, “ Here, as elsewhere, we have departed 
from tho English law, where its provisions appeared to us to bo objectionable 
in themselves, or especially inapplicable to India. Above all things, we have 
aimed at giving effect to tho plain meaning of tho words of tho testator, without 
endeavouring to do, or say for him, that which ho has not done, or said, for him- 
self. We have accordingly discarded tho rules by which the English Courts 
are compelled to presume, in the absence of any intimation to tho contrary, 

1 Ibid., 0 . 299 ; Act V of 1881, s. 119 : boo Storer v. Prestage, 3 Madd., 187 ; Houghton v. 
Houghton, 1 Sim. and Stu., 890. 

* Ibid., B. 800; Aot V of 1881, fc. 121. 

8 Ibid., b. 808. Aot V of 1881, a. 128. 

4 Williams on Executors, 1802. Fowler v. Fowler, 8 P. Wms., 353. 

• Ibid., note {m ) ; Cranmer's Case, 2 Salk., 608 j Eastwood v. Vinke, 2 P. Wms., 814 ; Gee 

t. Liddell, 85 Beav., 821. 

9 Ibid,, 1808-8. As to the English law, a fall account of it will be found in Williams on 

Executors, p. 1808, et mq,, and in Theobald on Wills, p. 546. 
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that where a debtor bequeaths to his creditor a legacy equal to or exceeding 
the amount of his debt, the legacy is meant by the testator to be a satisfaction 
of the debt ; that where a parent, who is under a legal obligation to provide a 
portion for his child, fails to do so, and afterwards bequeaths a legacy to the 
child, the legacy is meant to be a satisfaction or fulfilment of the obligation. 
We have, in like manner, discarded the rule of English law, that whero a father 
bequeaths a legacy to a child and afterwards advances a portion for that child, 
he thereby adeems the legacy. We have endeavoured so to frame the law in 
this respect as to prevent the occasion from ever arising, which in England 
requires a nice balancing of judgment, a large discretion, the prosecution of a 
difficult inquiry, and the admission of parol evidence of the intentions of the 
testator.” 1 

So far as bequests to croditors arc concerned the suggestions of the Com- 
missioners are carried into effect by s. 164 of the Indian Succession Act, which 
provides that where a debtor bequeaths a legacy to his creditor, and it does 
not appear from the will that the legacy is mcqnt as a satisfaction of the debt, 
the creditor shall be entitled to the legacy as well as to the amount of the debt. 
In India, therefore, a creditor to whom a legacy is given is primd facie entitled 
to the legacy as well as the amount of the debt. 

In England, whore portions are payable under a settlement, or otherwise, by 
a parent or other person in loco paimtis there is a presumption, in the absence 
of anything to the contrary in the will, that a legacy is intended to be in satis- 
faction of, and not in addition, to, the portion * The Indian Succession 
however, has discarded the presumption in favour of satisfaction and provided 
that the portioner shall primd facie bo entitled to both the portion and the 
legacy. Section 165 of that Act provides that where a parent, who is under obliga- 
tion by contract to provide a portion for a child, fails to do so, and afterwards 
bequeaths a legacy to the child and does not intimate by his will ttf&t the legacy 
is meant as a satisfaction of the portion, the child shall be entitled to receive 
the legacy as well as the portion. Thus, if A, by articles entered into in con- 
templation of his marriage with B, covenanted that he would pay to each of 
the daughters t>f the intended marriage a portion of 20,000 rupees on her 
marriage, and subsequently, this covenant having been broken, A bequeaths 
20 000 rupees to each of the married daughters of himself and B, the legatees 
are entitled to the benefit of his bequest in addition to their portions. 

Again, while in England, where a parent gives a legacy to a child and after- 
wards, on the marriage of the child, or on any other occasion, makes a provision 
for it, that provision will be presumed to be, if equal or greater, a complete 

> nf l*d%a, Jnly 1st, 1864, p. 64. 

i jgMos v. 8 Vera., 256 t Campbell y, Campbell, L. R , 1 Bq., 888. 



ETECTIOW. 


8<W 

satisfaction, if less, a satisfaction pro tanto, of the legacy,* under the Indian 
Succession Act no bequest is either wholly or partially adeemed or satisfied 
by any subsequent provision made by settlement, or otherwise, upon the legatee. 
The reasons for the departure from the English law have already been referred 
to in the extract which I have quoted from the report of the Law Com- 
missioners . 1 * * 

A testator is not entitled to dispose by his will of property which does not 
belong to him. But, by virtue of what is known as the doctrine of election, he 
may in offoct dispose by his will of the proporty of others. 

The doctrine of election applies only to cases wlion a testator by his will 
professes to dispose of something which belongs to another, and which he has 
therefore no right to dispose of, and also gives some benefit to the person to 
whom the thing belongs. The peiwon to whom the benefit is given has to elect 
whether he will confirm the disposition or dissent from it, but if ho elect to 
dissent from it, ho must give iy> any bonefit provided for him by the will * 
The doctrine has been thus stated and explained : Ho who accepts a benefit 
under a deed or will must adopt the whole contents of the instrument, con- 
forming to all its provisions and renouncing every right inconsistent with 
it. If, therefore, a testator has affocted to dispose of proporty which is not 
his own, and has given a benefit to the person to whom that property belongs, 
; the devisee or legatee accepting the benefit so given to him must make good 
thfe testator's attempted disposition ; but if, on the contrary, he choose to 
enforce his proprietary rights against the testator's disposition, equity will 
sequoster the property given to him for the purpose of making satisfaction out 
of it to the person whom he has disappointed by the assertion of those rights . 4 * 
In other words, a person cannot take under and against the same instrument . 6 
The doctrine, it may be observed, is not confined to wills, but embraces settle* 
ments and other dispositions . 4 

If a testator having a partial interest in a property disposes of the whole to 
the owner of the part, the doctrine of election applies, and the legatee must elect . 7 


1 Bee In re Pollock, L. B., 28 Oh. D., 552. 

a Supra, p. 802. As to the English law relating to bequests to portioners, son Wms., pp, 
1806 and 1826, et seq. 

8 Indian Succession Act, s. 167. This section applies to Hindus eto. 

4 i Jana., 448 j Williams on Exeoutors, 1447 ; see Rogers v. Jones, 8 Oh. D., 688. 

* See Dillon v. Parker, l Swan., 850, and notes at pp. 881 and 804 of that report j Miller 
v. Thurgood , 88 Beat., 406 s Bom v. Barrett, L. B. r 8 Eq., 244. 

• Green v. Green, 8 Hot., 86 j Bacon v. Cosby, 4 DeG. and flm., 261. Intestate and Testa- 
mentary SnooeesUm in India, p. 107. 

1 Miller v. thurgood, 88 Bear., 406 i see Wmneon v. Dent, L. B., 6 Ch., 880. 
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There is no distinction for tlio purposes of election betwoon personal estate 
and real estate, between spccifio and residuary legatees, or botween legatees 
and the next-of-kin of an intestate . 1 * * The doctrino of election applies to interests 
immediate, remote, contingent * or of value or not of value ; 8 but it is only appli- 
cable aB botween a gift under a will and a claim dthors the will and adverse to it, 
not as botween one clause in a will and another clause in the same will . 4 Thus, 
there is no election, where under the same will a legatee takes soveral legacies, 
some of which are onerous, 1 ' unless, it seems, there appear a contrary intention 
on the face of the will . 4 * In Cooper v. Cooper? a lady having n power of appoint- 
ment over a fund, did in her lifetime appoint the fund among her three sons 
equally. By her will she devised the fund to her eldest son, and, one of her 
sons having died intestate, gave benefits out of her own property to the other 
surviving son and the children of the deceased son. It was held, that the younger 
surviving son and the children of the deceased brother were put to their election . 8 
The proper course for ascertaining the value of such an interest it was held, 
was to apportion all tlie debts and all the* administration expenses of tho 
intestate over the whole of the assets of the intestate rateably, and in that 
■Way to find what proportion of the debts and expenses the particular pro- 
perty ought to boar . 9 

It is immaterial both under the English law and the Indian Succession 
Act, whether the testatoi or donor doeH, or does not know that ho has no right 
to dispose of the property in respect of which the election takes placo . 10 

In England, a question has been much discussed whether tho principle 
govorning cases of election under a will is forfeiture or compensation, or, to speak 
more explicitly, whether a person claiming against a will is bound to relinquish 
tho benefit thereby givon to him in toto , or only to the extent of indemnifying 
tho persons disappointed by his election, and it now seems to be settled that the 
principle in England is compensation and not forfeiture . 11 Thus, whore a por- 

1 Per James, L. J., Cooper y Cooper , L R,6 Ch., 19. 

• See Indian Succession Act, s. 109, illustrations (6) and (r). 

• Per Lord Loughrorough, Wilson y. Townshend , 2 Ves , 693 ; see also Webb y. R. of, 
Shaftesbury, 7 Vos., 480. 

4 Wollaston y. King , L. B , 8 Eq.» 165. 

• Andrew v. Trtnxty Hall , 9 Vqb , 525, 533 j Warren v. Rudall , 1 J. and U., 1* 

4 Talbot v. Earl of Radnor , 3 M. and K., 254. 

1 L. B., 6 Ch., 15 ; L. B., 7 H. L., 63. 

4 Intestate and Testamentary Succession in India, p. 197. 

• Per Lord Cairns in Cooper ▼. Cooper , L B., 7 H. L , 68, on appeal. 

10 Indian Suooession Act, s. 169, wldch applies to Hindus etc , WhxMler v. Webster, 2 Ves, 
971 ; Welby v. Welby, 2 V. and B., 199. Intostate and Testamentary Suooession in India, p. 197. 

« See 1 Jam., 445, 446, and the cases there cited $ see also Rogers y. Jones, L. B , 8 Oh. 
D* 688 j Pwhersgill t. Rodger, L. B., 6 Ch* D., 168. 
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son purports under a power of appointment to give property, tli© subject 
of the powor, to persons who are not the objects of the power, and if to the 
person, who would ho defeated by that gift, free disposable proporty belonging 
to the testator is given by tho same instrument, a ease of election is raised . 1 
Undor tho Indian Succession Act, however, tho legatee, who is put to his 
election and elects against tho will, forfeits all benefit under tho will. 

Tho intention of the testator to dispose of tho property which is not his own 
should be clear : it must appear by demonstration plain by necessary implica- 
tion,® and must in all cases appear by the will itself , 8 parol evidence being 
inadmissible for the purpose of showing it.* ** 

A release of a debt duo from a third person to a legatee will put the latter 
to his election if a debt of his be released by tlie testator . 6 A devise or bequest, 
however, upon condition that the devisee or legatee parts with his own pro- 
perty, does not put the legatee to election . 6 No ease for election arises where 
the proporty in question is not acquired .until after the death of tho testator ; 7 
nor is thore any election between what a man takes under a will and what he 
takes undor a derivative title . 8 

Parol evidence, as I have just said, is not admissible for tlie purpose of 
raising a case of election. Thus, parol evidence will not be received to show 
that the testator had supposed himself tho absolute owner of, and intended 
to include in tho residuary bequest, certain property in which he liad only a 
life-interost, for the purpose of raising a case of election against a legatee under 
the will, who also took an interest in such property under settlement . 9 

To raise an inferenco of election, it is not sufficient that the person know of 
tho instrument giving it. lie must know also of his right to elect . 10 Moroover, 
a person is never bound to elect until the circumstances and value of the the 
properties between which he has to elect are known to him . 11 An election under 
a misconception of the extent of claims on the fund elected is not conclusive * 11 

• Whistler v, Webster, 2 Yes., 867 ; aoo In re Brooksbanlc , L. R., 84 Cli D., 160. 

• Rancliffe v. Parky ns, 6 Dow., 149, per Lord Eldon ; Williams on Executors, 1447-8 j 1 
Jam., 452-8* 

• Per Lord Langdals, 31. R., in Clementmn v. Gandy , 1 Keen, 809. 

4 Stratton v. Bert, 1 Vos., 285. 

• Synge v. Synge, L. R., 15 Eq., 889, on appoal L. R., 0 Chan., 128. 

• Middleton v. Wxndross, L. R., 16 Eq., 212. 

’ Grieeel v. Sioinhoe , L. R., 7 Eq., 291 j Howell* v. Jenkins, 2 J. and H., 705. 

• Cavan (Lady) v. Pulteney , 2 Ves., 544 ; 8 Vos., 334. 

• Clementson v. Gandy, l Keen, 309 ; see 1 Jarm., 452, and Stratton v. Bert, 1 Yes., 285. 

10 Morgan v. Edwards, 1 Bli*, N. S., 401. 

Xl Dillon ▼. Parker, 1 Sw. 882 (n) \ Newman v. Newman, 1 Bro. C. 0., 186 ; 1 Vales r. 
IV*] to, 1 Ves., 885 j Whistler v. Webster, 2 Yes*, 371 s Mender v. Rose, 8 P. W., 128 (*). 

** Kidney v. Qonssmaker, 12 Yes., 180. 

U U 
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In order to ascertain the value of the funds, a legatee is entitled to have all 
necessary accounts taken . 1 * * 4 * In England, where there is full knowledge on the 
part of tlio legateo, election will be presumed from acquiescence . 8 9 The 
Indian Succession Act expressly declares that acceptance of a benefit given by 
the will constitutes an election by the legatee to take under the will, if he has 
knowledge of his right to elect, and of those circumstances which would influence 
the judgment of a reasonable man in making an election, or if ho waives 
inquiry into the circumstances ;* and that such knowledge or waiver of inquiry 
shall, in the absence of evidence to the contrary, be presumed if the legatee has 
enjoyod for two years the benefits provided for him by the will without doing 
any act to express dissent . 41 The presumption may of course be rebutted. 
When it arises, it would seem to be binding upon those claiming under the 
person electing . 6 It is to be observed that the period of two years limited by 
the Indian Succession Act, is a period of actual enjoyment of the benefits 
provided by the will. In England, in the case of Sopwith v. Maughan , 6 where 
the legatee had been in receipt of a provision* under tho will for sixteen years, 
being ignorant of his right to elect, it was held, that he was not estopped. 
Unless “ the circumstances which would influence the judgment of a rea- 
sonable man in making an election ” are known to the person making the 
election, it will not be binding. But if the legatee does any act which renders 
it impossible to replace tho persons interested in tho subject matter of a bequest 
in the samo condition, as if the act had not been done, knowledge of the right to 
©loci and of the circumstances or waiver of inquiry into the circumstances will 
be inferred . 7 Thus, if A bequeaths to B an estate to which C is entitled, 
and to C a coal-mine which C takes possession of and exhausts, C will be taken 
to have confirmed the bequest to B. Accordingly, in considering whether there 
has been an election, tho questions are, whether the parties acting or acquiescing, 
woro aware of their rights ; whether they intended eleotion and* whether the 
individual affected by the claim can be restored to the same situation as if the 
acts had not been done . 8 

1 Buttricle y. Broadhurat , 3 Bro. 0. C., 88 j 1 Yes., 171 ; Putty y. Deabouverie, 8 P. Wms., 
816. See not© to Dillon v. Parker, 1 Swan., 818. Williams on Executors, I486. Intestate 
and Testamentary Succession in India, p 198. 

• Worthington v. Wiginton, 20 Bear., 67 ; see Aideaoife v. Rennet, 8 Dick., 468; Dewar v. 
Maitland, L. R., 2 Eq , 884. 

9 Indian Succession Act, s. 178, which applies to Hindus eto. 

4 Ibid, s. 174, which also applies to Hindus eto. 

9 Dewar v. Maitland, L. R., 8 Eq., 884 ; Pramada J Dost y. Luihi Martin Mittar , I. L. R., 18 

Cal., 60. 

• 80 Beav., 836. 

• Indian Succession Aot.Ml76. which applies to Hindus etc. 

9 Williams on Executors, p! 1466. 
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Election is a question of intention and may be implied from circumstances. 1 
Where the person who has to elect betwoen two estates is in possession ot botli 9 
no presumption of election can be drawn from the fact that he continues 
in possession. 8 In cases where the person bound to elect has died soon after the 
death of the testator, the Court, in the absence of evidence, in dooiding whether 
there has or has not been an election, will be influenced by the consideration 
whether it was for the benefit of the person entitled to elect or disclaim. 8 
If there are several next-of-kin, each of them may have a separate right of 
election ; but neither the election of the majority, nor that of the administrator, 
will bind the others. 4 Where, however the presumption of election is raised, 
it is binding upon those who claim under the person electing. 8 

The doctrino of election is not applicable when the bequest is invalid on 
account of incapacity to bequeath by reason of infancy or coverture. 6 Thus, if 
a person of the age of 18 years domiciled in British India (and therefore com- 
petent to mako a will,) but owning real property in England, to which A is his 
heir at law, bequeaths a legacy to A and subject theroto devises and bequeaths 
to B “ all his property whatsoever and wheresoever ” and dies under 21, the real 
property in England, which is governed by the lex rei sitae , by which the testator 
was an infant, will not pass by the will, but will pass to A, as heir at law , and ho 
may claim the legacy without giving up the real property in England. 7 

It has been observed that the rale as to election is applicable whether tho 
testator did, or did not, believe the property which he professes to dispose of 
by his will to be his own. The only question is, whether the testator meant 
the property to go in the manner indicated by him. 8 “The Court will not 
speculate on what ho would have done, if he had known one thing or (mother. 8 

A bequest for a man’s benefit, as for the payment of his debts, is, for tho pur- 
pose of election, the same thing as a bequest made to himself, 10 but a person 

1 Edwards f. Morgan, 1 Bli. N. S., 401 ; Spread v. Morgan , 11 H. of L., 588. As to what 
sets of acceptance or acquiescence constitute an implied election, see Bumbold v. Rumbold, 
9 Ves., 05 j Simpson v. Vickers, 14 Yes., 841. 

• Padbury v. Clark, 8 Mao. and G., 298 j Spread v. Morgan, 11 H. L. 0., 588. 

9 Bee Harris v. Watkins, 2 K. and J., 478. 

• Pytehe v. Fytche, L. B., 7 Hq., 494. Intestate and Testamentary Succession in Indie, 
P 199, 

9 Dewar ▼, Maitland , L. B., 2 Eq., 884 j Pramada 8asi v. Lukhi Nafatn Muter, I. L. R. 12 
Cal , 80. 

• Hearts v, Greenbank, 9 Atk., 695. See Blaiklock r. Orindle, L. R., 7 Eq , 215 j Williams 
on Exeouton, 1449. See Cooper v. Cooper , L. R., 7 H. L , 53, per Lobd Cairns, 

’ Indian Succession Act, s. 169, iUostration (d). 

4 TheUusson t. Woodford, 18 Yes., 221. 

9 Whistler v. Webster, % Yes., 370, per Lord A-tviNtst j In te Bioohsbanlt, L B., 84 
Ch. D., J80. 

** indiaa Sommmmi Act, *. 170, which arplio. rto. 
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taking no benefit directly under the will, but deriving a benefit indirectly, is 
not put to his election 1 In (h itssel v. Hwinhop ,* the testator, who was entitled, 
under a settlement, subject to a life-interest, to a moiety of a fund, by will, after 
reciting (erroneously) that he was under the settlement, “ subject to the trusts 
therein contained,” cntitlod to tho whole, purported to bequeath the whole, 
and gave one moiety to the husband of the lady who was really entitled 
under the settlement to a moiety of the fund, — it was held that the husband, 
who had become his wife’s administrator, was not bound to elect between 
the legacy and liis wife’s moiety. 8 

The doctrine of election does not preclude a party claiming by the will 
from enjoying a derivative interest to which he is entitled at law under a legal 
estate takon in opposition to the will. TIiuh, in England, a man may be tenant 
by courtly of an ostate-tail hold by his wife in opposition to a will under 
which he accepts a legacy. 4 

A person who in his individual capacity takes a benefit under the will, 
may in another character elect to take in opposition to the will 6 The following 
illustration will explain this proposition . — The estate of Sultanpur is settled 
upon A for life, and after his death upon B. A leaves the estate of Sultanpur to 
II, and 2,000 rupees to B and 1,000 rupees to 0, who is B’s only child. B 
dies intestate, shortly after the testator, without having made an election C 
takes out administration to B, and as administrator elects to keep the estate 
of Sultanpur in opposition to the will, and to relinquish the legacy of 2,000 
rupoos C may do this, and yet claim his legacy of 1,000 rupees under the will. 6 

Where a particular gift is expressed in the will to bo in lieu of something 
belonging to the legatee, which is also in terms disposed of by the will, if the 
legatee claims that thing, he must relinquish the particular gift, but ho is not 
bound to relinquish any other benefit given to him by the will 7 Thus, if A, 
under whose marriage-settlement his wife is entitled, if she survives him, to 
the enjoyment of the estate of Sultanpur during her life, by his will bequeaths 
to his wife an annuity of 200/. during her life, in lieu of her interests In the 
estate of Sultanpur, which estate he bequeaths to his son, and he also gives his 
wifo a legacy of 1,000/., and the widow olocts to take what she is entitled to under 
the settlement, she is bound to relinquish the annuity, but not the legacy of 
1,000Z. 

1 Zb id , s 171, which applies to Hindus etc. 

• L. B., 7 Eq , 291* 

• Bee Cooper y. Cooper, L. R., G Ch. D., 21 1 L. R., 7 H. L., 53. 

• Williams on Exeoutors, 1448-9. 

• Indian Suoooaaion Act, s. 172, which also applies to Hindus etc. 

• Ibid. 

1 Ibid., 172, Exception, 
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If the legatee does not, within one year after the death of the testator, 
signify to the testator's representatives his intention to confirm or to dissent 
from the will, the representatives may, upon the expiration of that period, 
require him to make his election ; and if ho does not comply with such requisi- 
tion within a reasonable time after ho has received it, he will be doomed to have 
elected to confirm the will. 1 * * 4 * In caso of disability, however, tho election will 
be postponed until the disability ceases, or until the election can be made by 
some competent authority. 8 

In England, the usual practice, in case of infants who am incapable of 
electing, is to direct an enquiry whether it is to tho advantage of the infant to 
elect or disclaim, 8 and section 177 of the Indian Succession Act seems to con- 
template a like course being followed in India. 

Before leaving tho subject of boquests and their incidents, I must refer 
shortly to gifts made in contemplation of death, or, to adopt the term used in 
the Civil law, donationes mortis ransd , as such gifts are, in some respects, analogous 
to legacies. 

A gift is said to be made in contemplation of death whore a person who is 
ill and expects to die shortly of his illness delivers to another tho possession 
of any moveable property to keep as a gift, in caso he (tho donor) should dio 
of that illness. b 

Like legacies, gifts in contemplation of death are dependent upon tho 
death of the donor and subject to his debts. 6 On the one hand, gifts may bo 
resumed, and ou the othor, legacies may be revoked in tho lifetime of the testator. 
A gift in contemplation of death, however, cannot be made in rospect of immove- 
able property, but it may bo made in respect of any moveable property which 
may bo disposed of by will. 6 Boing dependent upon death of the donor, it will 
not take effect if the donor recovers from the illness during which it was made, 
or if the donSr survives the doneo. 

The provisions of the Indian Succession Act as to donationes mortis causd 
follow the decided cases in England. They have not been made applicable to 
Hindus by the Hindu Wills Act. 

Bonds, bills, policies of assurance, 7 and cheques, 8 have all been held to be 

1 Indian Succession Act, s. 176, which Applies to Hindus etc. 

• Ibid., s. 177, which also applies to Hindus eto. 

• See Brown t. Brown, L. R., 8 Eq., 481-486. 

4 Inflfo.n Succession Aot, s* 178* This section does not apply to Hindus. 

4 Tats ▼. Lsithead , Kay, 658. 

• See illustrations to s. 178 of the Indian Succession Aot. « 

• Shanley y. Harvey, 8 Ed., 186 j Dvjfi&ld v. Elwso, 1 Bli., N. 8., 497 ; Veal y* Veal, 87 
Bear., 808 1 Witt v. Amiss, 1 B. and S„ 109 ; Thomson v. Heffermon, 4 Dr. and W., 885. 

• Hmstt r. Kays, lu R., 6 Eq., 198 * see Bsak v. Beak, L. R., 18 Eq., 489. 
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subjects of valid gifts in contemplation of death. A cheque, however, drawn 
by the donor himself must be paid before the donor's death. 1 * * Stock, which 
does not pass by delivery, cannot, in England, be subject of a donatio mortis 
cat ud, Although under s. 178 of the Indian Succession Act any moveable pro- 
perty which may be disposed of by will may be disposed of by a gift in 
contemplation of death, it seems from illustration (c) that under that Act delivery 
is necessary to complete the doneo’s title.* Constructive delivery both in Eng- 
land* and under the Indian Succession Act, 4 * will be sufficient, but it must be 
absolute. 6 * 

The burden of proof is on the donee to show that a gift was made in con- 
templation of death.* 

A gift in contemplation of death cannot be revoked by will, 7 though it may 
be satisfied by a legacy. 8 A donatio mortis causd does not require probate nor 
does it require the assent of the executor of the deceased. 9 

1 Hvivett y. Kaye , L. R., 6 Eq , 198. 

• Seo Ward v. Turner , 2 Vob Sen., 431. 

# Farquharson v. Care, 2 Coll , 356. 

4 Section 178, illustration (6). 

* Reddel v. Dobree , 10 Sim., 244. 

• Coanahan v. Once , 15 Moo. P. C., 215. 

* Jone* v. Selby, Pr. Ch., 300. 

• Ibid . 

4 Williams on Executors, p. 787. 
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LECTURE X. 

OF THE GRANT ANI) REVOCATION OF PROBATE AND THE 
PRACTICE RELATING THERETO. 

Course of Legislation in India in regard to Probate — Character and property of Executors— 
Probate in oase of wills under Hindu Law — Probate, Definition of — Appointment of Exe* 
outors either express or implied —Who may bo executors — Administration for use and bene- 
fit of lunatic executor — Grant of probate to soveru.1 executors —Administration with copy 
annexed of authenticated copy of will proved abroad — Probate of oudicil discovered after 
probate of will — Accrual of representation to surviving executor —Right of executor how 
established — Effect of Probate — Titlo of executor of will under Hindu Law — Extent and 
application of Probate and Administration Act — Grant of Administration, where executor 
has not renounced — Procedure where executor renounces or fails to ucoept — Grant of 
administration to Universal or Residuary legatee — Limited grant of Frobnto — Grants limit- 
ed in duration — Probate of loBt wills — Probate where will is outside jurisdiction — Grants 
for use and benefit of others having right — Administration pendente lite — Grants for special 
purposes — Grants with exception — Grants of the Rest — Grants of effects not adminis- 
tered — Alteration in grants — Revocation of grants for just cause — Who may apply for 
revocation of Probate — Practice in granting and revoking Probate — Jurisdiction in matters 
of Probato — Petition for Probate — Conclusiveness of Probate— Publication of citations— 
Who may oppose probate — Administration Bonds —Procedure in contentious oases— Costs. 

In dealing with grants of probate and letters of administration and with 
the powers, duties and liabilities of executors and administrators in India, it is 
necessary to bear in mind the course of legislation upon these subjects. The 
Indian Succession Act originally did not apply to Hindus, Mahomedans or .Bud- 
dhists, nor tc^ persons exempted under s. 332 of the Act. The Hindu Wills Act, 
1870, which was limited to the Presidency towns and Lower Bengal, made the 
provisions of the Indian Succession Act, as to grants of probate and letters of 
administration (except s. 190),* and the practice rolating thereto, and as to the 
powers, duties and liabilities of executors and administrators, applicable, so far 
as relates to grants of probate and lettors of administration with the will an- 
nexed, and to executors and administators with the will annexed, to the wills of 
Hindus, J a i nas , S ikhs and Buddhists, made on, or after, the 1st September, 1870. 
By the Probate and Administration Act, 1881, which subject to the protrisio 
in section 2, applies to the whole of British India, the provisions of the Indian 
Succession Act, to which I have just referred as having been made applicable 

* That section enacted that 41 no right to any part of the property to a person who has 
died intestate can be established in a Court of Justice, unless letters of administration have 
first been 'granted by a Court of Competent Jurisdiction,” See Act VH of 1880, ss, 1, si. 
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under tlie Hindu Wills Act, were, with the exception of s. 187, 1 repealed and 
re-enacted (forming chapters II to XIII, inclusive, of the Probate and Ad- 
ministration Act; with a somewhat wider application. They were made to 
apply to the case of every Hindu, Muhammadan, Buddhist and person ex- 
empted under s. 332 of the Indian Succession Act dying before, on, or 
after, the 1st of April, 1881, with the proviso, that, except in cases to which 
the Hindu Wills Act applies, no Court in any local area beyond the limits 
of the towns of Calcutta, Madras, and Bombay and the territories for the 
time being administered by the Chief Commissioner of Lower* Burmah, 
and no High Court in exerciso of the concurrent jurisdiction over such local 
aroa conferred by that Act (tho Probate and Administration Act) should 
roceive applications for prohate oi letters of administration, until tho Local 
Government had, with the provious sanction of the Governor- General in 
Council, by a notification in the official Gazette, authorized it to do so. Tho 
only section of the Indian Succession Act dealing with probate and administra- 
tion which is now embodied in the Hindu WiRs Act, is s. 187. It is not incor- 
porated in the Probate and Administration Act d 

A number of modifications in the sections of the Indian Succession Act and 
in the Probato and Administration Act have been made by Act VI of 1889. 
These will bo noticed as the sections are refeiTod to hereafter. 

In the case of In the goods of Bebee Muttra , 4 it was established that tli© 
late Supremo Court had general ecclesiastical jurisdiction within tho limits of 
Calcutta and by virtue of such jurisdiction could grant probate of tho wills 
of Hindus, who died leaving propei-ty in Calcutta. It had long been the practice 
of the Mayor’s Court and of tho Supreme Court to grant probate and adminis- 
tration in tho goods of Hindus and Mahomedans, but when 21 Goo. Ill, c. 70 
arrived in India, some time about July, 1782, the Supreme Court was of opinion 
that that Statute had altered the jurisdiction of tho Court and it •resolved not 
to grant probate or administration in case of either Hindus or Mahomedans,* 
and, until 1816, none were granted. From the report in tho case of Bebee Muttra, 
it appears that the Court, before deciding, caused the records to be searched in 
order to ascertain what had been the practice in Calcutta. From the returns 

* S. 187 provides that “ no right as executor or legatee oan be established in any Court 
of Justice, unless a Court of competent jurisdiction within the province shall have granted 
probate of the will under which the right is claimed, or shall have granted letters of adminis- 
tration under the s. 180 of tho Act.” Section 160 is no longer incorporated in the Hindu 
Wills Act, but it now forms s. 5 of the Probate and Administration Act. 

• See Act XX of 1866, as. 2, 4. 

■ Soo Shaikh Uoosn v. Shaikh Etna, I. L. R., 8 Bom., 241 ; see Krishna Kinkur Kay V. Boi 
Uohnn Roy , I. L. R , 14 Cal., 87. 

4 Morton's Reports by Montrion, p. 191, decided 1882. 

4 See In the goods of Hadjte Mwtapha, (decided 1791), Morton's Reports by Montriou, 180- 
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made from the office of the Registrar, it was found that from January, 1775, 
(when the Supreme Court, though established in 1874, first sat for the purpose 
of transacting business) to July, 1782 (the lattor month not being included) 
upwards of 200 probates and administrations of tho will and effects of Hindus 
and Mahomedans were granted Then, as to the effects of Mnhomedans, there 
was an entire cessation until 1804, while, as to the effects of Hindus, there was 
an entire cessation until 1816 Between 1804 and 1814 six probates or ad- 
ministrations of the wills and effects of Mahomedans was granted, but from 
1814 to 1816 there were none. Between 1816 and the year 1882 tho number of 
probates and administrations granted to Hindus and Mahomedans amounted 
to 230. It was also found on inquiry that in Madras, while it had always been 
considered doubtful whether the Charter of that Presidency intended that pro. 
bates and letters of administration should be granted to natives, the Court had 
been in the habit of granting them, but that the practice ceased on the establish- 
ment of the Madras Supreme Court in 1801, and was not revived till 1812. 1 

In England, before 20 and 21 Viet., c 77, s 8, the power of gmnting admin- 
istration to tho personal estate of a deceased person was, by the Ecclesiastical 
Courts, vested in the Ordinary, tho Judge of the Ecclesiastical Court, to whose 
jurisdiction the administration upon intestacy and the probate of wills belonged. 8 
And, it seems that letters of administration granted by the lato Supreme 
Court in Hindus conveyed no more estate than what by the Ecclesiastical law of 
England vested in the Ordinary or the administrator, — that is to say, personal 
estate only. 8 

Under s. 179 of the Indian Succession Act, which, as I have said, was em- 
bodied in the WillB Act in its original form, the executor or administrator, at 
the case may bo, of a deceased person, is his legal representative for all purposes 
and all the property of the deceased person vests in him as such * That section 
is no longer embodied in the Wills Act, but it now forms s. 4 of the Probate and 
Administration Act, a proviso being, however, added, that nothing in that Act 
shall vest in an executor or administrator any property of a deceased person 
which would otherwise have passed by survivorship to some other person. 8 
This proviso saves the rights of tho members of a joint Hindu family, for 
in such a family there is no such thing as succession properly so called. The 
whole body of such a family, consisting of males and females, constitutes a sort 

1 See Chsllummal v. Garrow, 2 Strange’s Notes of Cases, 1 1 In the matter of the i M of 
Total, Ibid, 156. 

* 81 Bd. HI, o. U| sse 2 Stephen’s Black, Com-, 12, 8th Bdn. By 20 and 81 Viot., o* 77 
the jurisdiction of the Ordinary was transferred to the Probate Court. 

* JCathtmbinae Bosses v* JCoylaeh rowunsf JDossee, 1* L. B«, 2 Cal., 481, p. 448. 

* ImUm Skoownon Act, 1 . 179) Act V of 1881, a. 4. 

* AtttTff USl, a. 4. 

It # 
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of corporation, Rome of the members of which are coparceners, that is, persons 
who, on partition, would be entitled to demand a share, while others are only 
entitled to maintenance Until they elect to claim a partition, the pro- 

perty continues to devolve upon the members of the family for the time being 
by survivorship, and not by succession. 1 * * 4 

Prior to the Probate and Administration Act, in cases to which the Hindu 
Wills Act and the Indian Succession Act did not apply, probate could only be 
granted under the Supreme Court and High Court Charters ;* but the represen- 
tative status conferred by such grant fell far short of that conferred by similar 
grants in tho case of deceased European British subjects. In the case of wills of 
Hindus, probate conferred no right of property analogous to the estate or interest 
conferred upon an English executor. In the case of Jaykali v. Sibnath ,® Phear, 
J., in 1866, before the Hindu Wills Act, thus expressed himself : 4< I suppose it 
is now clear that probate does not confer upon the executor of a Hindu will 
any personal rights of property analogous in any way to an English estate or 
interest. The will gives him just such powers of dealing with the property 
comprehended in it aB its words express and no mure. Beyond the scope 
of the will, and so far as he is not constructively restricted by its directions, 
it may be that he has the powers which are implied in the bare authority of 
a manager during minority ; but these are all he can claim. At any rate, 
this doctrine seems to have been laid down with regard to immoveable pro- 
perty in the case of Sreeinntty Dosaee v. Taracham Coondoo , f by which I readily 
admit myself bound to be guided.” So, in the case of Kherodemoney JJassee 
v. Doorgavioney Dassee* Markiiy, J., said, “ There is no doubt that the word 
‘ vest * is not an appropriate one to describe the position of a Hindu exe- 
cutor in a will made prior to the Hindu Wills Act. It has been frequently 
held, that the mere appointment of a person as executor to a Hindu does 
not cause any property to vest in him at all, and that, if as ececutor he is 
entitled to hold the property, he holds only as manager.”* 

An executor is the person to whom the execution of the last «will of a 
deceased person is by the testator’s appointment confided and an administrator 

1 Mayne’s Hindu Law, § 246, and see $ 432. 

9 See In the goods oj Bebee Muttra, Morton’s Report by Montrioa, p. 199. 

• 2 B. L. R., (0. C.) f 1. 

4 Baurke, Pt. VII, p. 48. 

• 1. L. R., 4 Calc., 455, (S. 0.), 3 C. L. R., 815. 

• Sreemntty Dost** v. Taracham Coondoo Chowdhry, Bourke, Pt. VII, 48 $ Kherodemoney 
Bosses v. Bwrgtmoney Does", I. L, R., 4 Calc., 4(5, (S. 0.), 3 0. L. R., 815 ; Maniklal Atmaram 
v. Mancherehi Dineha, I. L. R., 1 Bom., 269 f and Lallubha* Bapubhai V. Manuhverbai, 9 
Bom., 888. As to the representation of bene&riarie* in suite oouoerning property vested in 
executors or administrators, see s. 487 of the Oode of Civil Procedure, Act XIV off 1888 . 
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is the person appointed by competent authority to adjninister the estate of a 
deceased person where there is no executor. 1 After his appointment tho office 
and powers of an administrator are for the most part the Bame as those of an 
executor. 9 

In India, under the Indian Succession Act, it has been held that the exe- 
cutor of an executor is not derivative executor of the original testator, even 
though such testator died before 1866,— -that is, that property vested in a testa- 
tor as executor of another does not vest in his executor a It is only the actual 
property of the deceased that vests *in an executor or administrator 4 In Eng- 
land, on the other hand, the executor of an executor, who has proved the 
will, represents the first testator, and cannot prove his own testator's will 
and refuse to administer the estate of the first testator ;* but the executor of an 
executor does not represent the original testator, unless the first executor has 
proved the will. 6 The administrator of an executor does not represent the tes- 
tator, so that if an executor dies intestato without having administered the estate 
of his testator, an administrator tfp boni* non of the testator must be appointed 7 

Probate, L e., a copy of a will certified under the seal of a Court of competent 
jurisdiction, with a grant of administration to the estate of the testator* can 
only be granted to an executor appointed by the will, 9 but the appointment 
of the executor may be either express or by necessary implication. 10 As a 
general rule any person may be appointed executor. An infant, however young, 
may be appointed, but probate will not be granted to him during his minority. 11 
If he is sole executor or sole residuary legatee, letters of administration 
with the will annexed may be granted to his legal guardian, or any other person 
whom the Court may think fit, until he shall have completed the age of 18 years. 1 * 

• fndian Succession Act, s. 8. 

• Touch., p. 474 ; Blatkborough ▼. 1 P. Wma., 48. 

■ DeSouxa ▼. Secretary of State , 12 B. L R., 428. 

4 Ib%d. See Behary tail Sandyal v. Juggomokun Gotsain, I. L» R., 4 Calc., 5 \ (S. 0.), 
2 C. L. Ei, 422. 

• Brooke v. Hayme* , L. R., 6 Eq., 25 j see Batr r. Cartel , 2 Cor, 420; Twyford V. Trail, 
7 Sim., 92. 

• Wankford v. Wankford , 1 Salk., 299. 

v Williams on Executors, 258; see Savage v. Blythe , 2 Hag*. App., 150. tfoe Intestate 
and Testamentary Succession in India, p. 207. 

• Indian Succession Act, s. 8 ; Act V of 1881, s. 3 ; see Mvn Mohun Qhoeeal v. Pareehnath 
Roy, 22 W. R., 174. 

• Indian Snooession Act, s 181 ; Act V of 1881, s. 6. 

w fHd > g. 182 ; Act V of 1881, §. 7 ; Man Mohan Qhuttal v. Pareshnath Roy, 22 W* R., 175, 
per PoxTirnx, J. 

*» Act, 9 . 183, 215 ; Act V of 1881, ■. 8, 81* 

19 Indian Snooession Act, «* 215 1 Act V of 1881, s. 81* 
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In England, where an infant is appointed sole executor, administration is 
granted under 38 Geo. Ill, c. 87, s. 6, to his guardian or to such person as 
the Probate Gourt may think proper, such administrator being called adminis- 
trator durante minore apt ate. 1 

A married woman may also be appointed executrix, but in cases to which the 
Indian Succession Act applies, sho must have the previous consent of her hus- 
band.* In cases to which the Probate and Administration Act applies, no snoh 
restriction is placed upon married women, 8 because, as the Select Committee, to 
whom the original bill was referred, say in their report, the imposition of such 
a condition would be inconsistent with the proprietary status accorded to mar- 
ried women among a large proportion of the persons for whom the Act is 
intended, and would confer a power on the husband which would, in many 
oases, bo likely to be abused In England, also, the consent of the husband was 
necessary to the acceptance of a grant of probate by a manned woman * 

If there are several executors, ono of whom is of full ago, no administration 
during minority should be granted, as the Executor, who is of full age may 
execute the will. 6 But if there are two or more minors appointed executors, 
and there is no executor who has attained majority, in that case the Court will 
grant administration limited, until one of them has attained the ago of majority. 6 

In England, a corporation also may be appointed executor.? But where a 
corporation aggregate has been appointed executor of a will, the Court in 
England will grant letters of administration, with the will annexed, to a syndic 
duly appointed by the corporation to take the grant ; but no grant will be made 
before the syndic is before the Court. 9 Where a testator in India nominated 
his brother and “ Messrs. Cockerell & Co., East India Agents, London,” and one 
A. B. to be his executors, and before his death, the firm of Cockerell & Co., which 
consisted of four members, had been dissolved, — Sir Jennkr Fust held, that 
the appointment was not of the firm collectively, but of the persons compos- 
ing it individually, and that each of the late members was entitled to be joined 
with the other executors . 9 

Aliens may be executors. 10 A bankrupt also may be executor ; ’but the 

* Williams’ Personal Property, 842. 

* Indian Succession Act, 8. 188. 

* Act V of 1881, a. 8. 

* Thrmtovi r. Copptn, 8W.B, 801. 

* Williams on Executors, 486. 

9 Indian Suooession Act, s. 216 ; Act V of 1881, s. 82. 

1 8ee In tht Roods of WUham Eayn*$ t 8 Oort., 76., Williams cm Kieoutoxm, 888. 

9 In th o Roods of Park o, 1 Sw. and Tr., 816. 

9 Williams on Executors, 888, citing fa th» Roods qf Firms, 6 Notes of Cases, 687. 

»W*. 
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Court will in some oases appoint a receiver, 1 * * unless the person appointed 
have been known by the testator to have been a bankrupt.* Previous to the 
Indian Succession Act, bankruptcy seems to have been considered by the 
Supreme Oourt a disqualification.* 

In India 4 * as in England, lunatics, idiots and persons of unsound mind are 
of course, incapable of acting as executors or administrators, and probate cannot 
be granted to such persons, and if a person appointed executor or administrator 
becomes non compos, the Court may commit administration to another. 6 In 
England, in the case of a sole executor becoming a lunatic, the Oourt will 
generally make a limited grant to his committee for his use and benefit during 
his lunacy, 6 or administration with the will annexed may, with the consent 
of his committee, be granted to the residuary legatee during the lunacy. 7 * * 
So, under s. 217 of the Indian Succession Act, if a solo executor or a sole 
universal or residuary legatee is a lunatic, letters of administration with the will 
annexod may be granted to the person to whom his estate has been committed 
by competent authority ; or, if tftiere be no such person, to such person as the 
Court may think fit to appoint, for the use and benefit of the lunatic, until he 
shall become of sound mind. Section 33 of the Probate and Administration Act 
is the same in terms, except that it includes the case of minority ae well as 
lunacy. 

In the case of a British-born subject, who died leaving assets in Moulmein, 
but no assets in Calcutta, and a will dated 5th August, 1835, before the Succes- 
sion Act came into force, the High Court in Bengal refused to grant probate, or 
letters of administration with the will annexed, to his executrix.® 

In England, where a testator, by his will, directed the legatees to appoint 
two persons to execute his testamentary bequests, the Court granted probate 
to the nominees of the legatees.® So also, where a testator authorised a person 
to nominate some one to see her will executed, and that person nominated 
himself, the Court granted him probate. 10 Whether probate would be granted 
under the Indian Acts to an executor appointed in that manner has not yet 

1 Langley v. Hawk, 5 Madd., 46. 

• Gladden v. Stoneman, X Madd., 143 (note). 

a In the goods of Jackson, Morton’s Rep., 28. 

4 Indian Succession Act, s. 188 ; Act V of 1881, s. 8. 

• Moans v. Taylor, 2 Roberts, 128 ; Mills v. Wills, 1 Salk., 38. Williams on Cxeoutors, 292 % 
Indian Succession Act, a. 217 j Probate and Administration Act, s* 88. 

• In the goods of Phillip, 2 Ad., 336 note (*}. 

f In the goods of Milngs, 8 Ad., 56. 

• Saunders v. Nga Shoay Been, 8 W. R., 8. See Act XXV of 1889. 

4 In the goods of Onngan, l Hagg., 548. 

14 Inti* goode of Byder, 8 8w. and Tr., 198. 
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been decided. In the ease of Jackson v. Paulet* it was objected, even in Eng- 
land, that probate could be decreed only to a peison who was appointed 
nominee by the will ; but the Court said the case was not like one where 
a testator in his will reserved to himself a power to deal hereafter with his 
will by writings not duly executed.* 

It has been already observed that the appointment of an executor need not 
be express, but may arise by necessary implication. Thus, if the testator directs 
that B should be his executor, if A will not act, B will be executor by implica- 
tion.* So, if A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law, C, and adds, 41 but should the within named C be 
not living, 1 do constitute and appoint B my whole and Bole executrix,’ 1 * * C will 
be executrix by implication. Again, where A appoints several persons executors 
of his will and codicils, and his nephew residuary legatee, and in another codicil 
are these words : — 44 I appoint my nephew my residuary legatee to discharge all 
lawful demands against my will and codicils, signed of different dates,” the 
nephew is appointed an executor by implication. 4 * 4 Necessary implication,* it was 
said, means, not natural necessity, but so strong a probability of intentiou that an 
intention contrary to that which is imputed to the testator cannot be supposed.* 

An executor by implication is usually called executor according to tJie tenor. 

In In the goods of Jiaylis ,* where a testator by the first clause of his will 
directed his debts and testamentary expenses to bo paid, and then gave all his 
personal estate to certain persons in trust to convert into money and leceive 
it in such a manner as they should deem expedient, and to divide the proceeds 
amongst his children, with the exception of some furniture, which he gave to 
one of his daughters, it was held, that the trustees were executors according to 
to the tenor. That case was followed by Jackson and Tottenham, JJ., in the 
case of Monohur MookerjeeJ where the son of the testator, though not expressly 
appointed an executor, was directed to receive and pay the testator’s debts and 
get in and distribute his personal estate. To constitute an executor according 
to the tenor, it seems there must be words importing a general power to receive 
and pay what is due to the estate. A power merely to pay what is vested in a 
trustee as trustee to the particular person, for whose use he held it, is not 

1 2 Rob., 844; Intestate and Testamentary Succession in India, p. 209. 

1 See Williams on Exeoutors, 261 (n ). 

* Indian Succession Act, «. 182, Act V of 1881, s. 7, illustration (a) j Godolph, Pt. II, c. 6, 
s. 8, cited in Williams on Executors, p. 246. 

* /bid., illustrations (b) and (c) ; Grant ▼. Leslie, S Phillim, 116. 

* Wilkinson ▼. Adam, 1 Yes. and B., 466, per Loro Eldon. 

•l.E.,1 P. and D., 21. 

f I. L. 5 Gale., 766 i (8. C.) 6 C. L. 228. 
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sufficient. 1 * * Thus, where the whole personal propeity was left to a trustee in 
trust for a specific purpose, and no executor was named in the will, it was held 
that the trustee was not entitled to probate as executor according to the tenor.* 
So, in the case of In the goods of Toomy? a direction to a person to pay debts and 
funeral expenses, not out of the general estate, but out of a particular fund, 
was held not to constitute him executor according to the tenor. 4 * In short, 
the general rule is that, unless the Court be able to gather from the words of 
the will that a person named trustee therein is required to pay the debts 
of the deceased and generally to administer his estate, it will not grant pro- 
bate to him as executor according to the tenor. 6 * Under words pointing at 
the office of an executor, or at the rights of exeecutors, persons may be held 
to be executors by implication, as where the testator says, “ I commit all my 
goods to the administration of A. B.” ft or to the disposition of A BJ In In 
the goods of Bradley , 8 the testator by his will said “ I appoint R. H. P. and 
T. E. W.,” but did not state in what capacity he appointed them and he 
also bequeathed legacies to 44 each of my executors ” and gave to hiB 44 said 
executors ” the residue of his property with certain directions as to it, and 
the Court held that, by the words of the will, R. H. P. and T. W., were 
by implication appointed executors. t 

Where a testator by his will appointed his wife, H, guardian of his infant 
children 44 in order that of all his property she should carry on the manage- 
ment (until the youngest son should attain the age of 22 years), and in the 
testator’s name the management of his firm,” — H was held to be executrix by 
implication and entitled to probate. 9 In In the goods of Radhika Mohan Sett, 10 
probate of the will of a Hindu was granted to his widow and heiress, who was 
Otlso universal legatee under the will, as executor by necessary implication, there 
being no executor mentioned in the will. 11 So in the case of Mun Mohan Ghossai 
v. Pareshnath Roy, 1 * a sole residuary devisee was held to be entitled to probate 
as executor by implication. 

1 In the Goods of Jones , 2 Sw. and Tr., 155, per Sir C. CsxsawsLL 

* Ibid . 

0 8 Bw. and Tr., 552. . 

4 In the Goods of Davis , 8 Cart., 748. 

0 In the Goods of Punehard , L. R., 2 P. and D., 269. Bee In the Goods of Leiery, L. R., 
8 P. and D., 157. 

# Godolph., Pt. II, o. 5, s. 8. 

* Pemberton ▼. Oony, Gro. Ells., 164 j Williams on Exeontort, 248. 

• L. B„ 1 P. D., 215. 

• Hamabai ▼, Bumanjt Nasarvaryt, 7 Bom. H. C. R., A. C. J., 64. 

*• 7 B. h R., 668. 

u Intestate and Testamentary Succession in India, p. 2U, 

00 88W. B. r 176 
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So also, if the testator by bis will declare that A B shall have his goods after 
his death, “ to pay his debts, and otherwise to dispose at his pleasure,” A B 
is hie executor ;* or if the testator direct certain persons to pay debts, funeral 
charges, and the expenses of proving the will, these persons are executors ac- 
cording to the tenor ;* or if the testator, supposing his child, his brother, or his 
kinsman to be dead, say in his will-—” Forasmuch as my child, my brother 
Ac., is dead, I make A B executor ; in this case, if the person whom the testator 
thought dead be alive, he nhall be the executor.* Where the tostator named 
his wife executrix, and A B to assist her, A B was held to be executor by the 
tenor. 4 In In the good* of Brown , 6 the testator executed a will containing 
a clause to the effect, — “ I appoint my sister, A B, executrix, only requesting 
that my nephews C D and E F will kindly act for and with her ; ” and it was 
held that the nephews were executors according to the tenor. 6 

The appointment of an executor may be either absolute or qualified. It 
may be limited in point of time, as to when the executor shall begin to exercise 
his office, — 0. <7., upon the death or marriage of bis son ; or as to when he shall 
cease to act, as during the minority of his son or widowhood of his wife ; or 
it may be limited in point of place, as where the tostator has property in 
different countries and appoints different executors in each country ; or it may 
be limited as to the subject-matter. 7 Again, the appointment may be con- 
ditional, — 0. g on condition that the person named shall give security to pay 
the legacies and in general to perform the will, before he acts as executor. 8 

Where several executors are appointed by the will, whether by* express 
appointment or by implication, probate may be granted to them all simultaneously 
or at different times 6 for the powers of all may in the absenoe of any direction 
to the contrary be exercised by any one of them who has proved the will. 10 They 
are all considered in the right of an individual person and by consequence the 
acts of any one of them in respect of the administration of the effects are deemed 
to be acts of all 11 

* Hemfry y. Hemfry, 4 Moore’s P. C. 0 , 33 

* la the good * of Fry, 1 Hogg., 80 , boo In the good* of Adamson , L R , 8 P. and D , 258 

9 Godolph., Pt. IT, 0 . 5, s. 8, cited in Williams on Executors, 240 

4 P 01 veil t. Stratford , cited in Philltm., 118 1 Williams on Executors, 248. 

9 L. It., 2 P. Div., 110. 

9 Intestate and Testamentary Succession in India, pp. 211, 212 

9 Lynch y. Bellow, 8 Phillim., 424. See In the goods of Waksh am, L R , 2 P. and D., 805 ; 
Bessy. Bartlett, Or©. Car., 298, and Williams on Executors, pp. 268*4-5-6 ; see also s* 219 of 
tbs Indian Succession Act. 

0 Williams on Executors, 256. 

9 Indian Succession Act, s. 184 ; Act V of 1881, s. 9 

19 Indian BneoessUm Act, 271; Aot V of 1881, s. 92. 

» Williams an Executors, 96a 
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A testator may appoint several persons as executors in several degrees, as 
where he makes his wife sole executrix, but if she will not, or cannot, be exe- 
cutrix, then he makes his son executor ; and if his sou will not, or cannot, be exe- 
cutor, then he makes his brother, and so on . 1 * 3 Thus, in In the goods of Lane} 
the testator appointed his son sole executor ; but, in the event ,of his going 
abroad, or being and remaining abroad for upwards of two calendar months, ho 
appointed B his executor. The son, after the death of the testator, went abroad 
without taking probate, and there remained. The Court granted probate to B, 
but reserved power to the son to prove tho will . 6 

If two or more papers are entitled to probate as containing the last will of 
the deceased, each porson named executor in the several papers is entitled 
to probate, unless his appointment is in any way repealed by a paper executed 
subsequently to that in which ho is named . 4 * Although the Court is always 
reluctant to exclude from probate executors whose appointment is revoked only 
by inference , 6 yet, where a testator by his will appointed W. L. and W. B. execu- 
tors, and in a codicil named life wife “ sole executrix of this my will,” the 
Court held that tho appointment of the widow was tantamount to a revocation 
of the appointment of the executors appointed by the will, as otherwise it was 
impossible to give effect to the word “ sole .” 6 In the goods of Leese} it was 
argued that the re-appointment in a subsequent will of one of tho executors 
named in a former will (which was not revoked) with a now co-executor 
amounted to a revocation of the appointment of tho executors in the former will, 
but it was held that there was no such implied revocation. 

If after the grant of probate a codicil be discovered, a separate probate of 
that codicil may bo granted to the executor, if it in no way repeals ihe appoint- 
ment of executors made by tho will. If different executors are appointed by 
the codieil, the probate of tho will must be revoked, and a new probate granted 
of the will and the codieil together . 4 

1 Williams on Exeoutors, 249- 

• 33 L. J., P. and M , 185. 

• Soe In the goods of Wilmot , 2 Bob., 679, and In the goods of Langford , L. B., 1 P. and 
D., 458 j In the goods of Foster, L. R., 2 P. and D., 304. ‘Soo s. 219 et $*</., of tho Indian Sno- 
oession Aot, and the corresponding sections of the Probate and Administration Act, as to ap- 
pointment of exeoutors for a limited purpose. 

' ♦ See In the goods of Morgan, L. B., 1 P. and D., 823 ; In ths goods of Donaldson, L. B., 8 
P. and 45 $ Lemage v. Qoodban, L. B., 1 P. and D., 57 i and In the goods of Petehell, L. B., 

3 P. and V„ 152. 

• Per Bin J. P. Wilde, In the goods of Lowe , 8 Sw and Tr , 478. 

• Ibid . Bee also In the goods of Daily, L. B., 1 P. and D., 628. 

f 81 L. P. and M., 169. 

• I ndian Succession Aot, s. 185. This section, which is also incorporated in the Probate 
and Administration Aot, V of 1881, of which Act it is s. 10, is transcribed almost verbatim 

* 0 0 
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Where one of several executors to whom probate has been granted diets, 
the entire representation of the testator accrues to the surviving executor or 
exoeutors. 1 Even, where probate has not been granted, the office becomes vested 
in the survivor or survivors. 8 In tlio case, too, of the death of one or more of 
several administrators tho office becomes vested in the surviving administrator 
or administrators. 

Section 187 of tho Indian Succession Act provides that no right as exe- 
cutor or legatee can be established in any Court of Justices unless a Court of 
competent jurisdiction within the province shall have granted probate of 
the will under which the right is claimed, or shall have granted letters of 
administration under s. 180 of tho Indian Succession Act, i. r., in a case where 
a will has been proved and deposited in a Court of competent jurisdiction 
situated beyond the limits of the Province, whether in British dominions or in 
foreign territory and a properly authenticated copy of the will is produced. 1 
Section 187 of tho Indian Succession Act lias not been incorporated in the 
Probate and Administration Act, but, as already staled, it has been retained in 
the Hindu Wills Act, and, by that Act, it still applies to Hindus, Jainas, Sikhs 
and Buddhists within the territorial limits to which that latter Act applies. Ac- 
cordingly, it would seem, the section has no application in case of Hindus, 
Jainas, Sikhs and Buddhists outside the Presidency towns and Lower Bengal. 
It follows, therefore, that in the territories outside tho limits to whirli the 
Hindu Wills Act is applicable there is no law in force which obliges a person, 
to whom the Indian Succession Act does not apply, elaiming under a will to 
obtain probate of the will, or otherwise to establish his right ns executor or 
administrator or legatee, to obtain probate beforo In* can sue in respect to any 
property which he claims under the will.*' lu any suit or proceeding instituted 
by him, it 1ms been held, it is for the Court, in w'hieh the suit or proceeding is 
pendiug, to determine for tho purpose of rucIi suit or proceeding whether 
tho will is genuine and valid and confers on tho plaintiff or applicant the right 
w'hieh he claims. 6 It follows, also, that an executor of a Mahomcdnu will may 
establish his right under the will without taking out probate. 7 

from Cooto’s Probate Practioo, p 53 The cases there cited arc Lnngdcm y. Booke, 1 Note* of 
rases, 254 ; and Beat ton , 0 Notes of Cases, 13. 

1 Indian Succession Act, a. 186 ; Act V of 1881, s. 11. 

* Indian Succession Aot, a 272 ; Act V of 1881, s. 93. 

* Jbid. 

4 Section 180 of the Indian Succession Act corresponds with s. 5 of Act V of 1881. 

* Bhagvannang y, Bechavtla « Harjwanda*, I. L. R., 6 Bom., 78 ; Krishna Kinkur Roy r. 

Rat Mohun Roy, I. L. R., 14 Cal., 37. But now see Aot VII of 1889, ss. 1 (4), 4 and 21. 

* J bid. 

* Shaft Monaa v. j3 haik Baaa, I. L. R., 8 Bom., 241 ; Now see Act VII of 1889, ss. 1 (4), 4 
and 21 as to the necessity, in certain cases, for the production of probate or letters of admlnis* 
tration. 
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The word “ province ” used in section 187 of the Indian Succession Act, 
includes any division of British India having a Court of last resort 1 * * There- 
fore, where a testator died in the Punjab and his executor, without having ob- 
tained probate, granted a power of attorney to administer to the estate to a person 
in Calcutta who applied for and obtained letters of administration with the 
will annexed from the Calcutta High Court, it was held, that, under this section, 
such letters had been wrongly granted, it was held, however, that letters might 
be granted to the Administrator- General of Bengal.* 

As regards the Administrator- General of any of the Presidencies, the High 
Court at each Presidency-town is to be deemed a Court of competent jurisdiction 
within the meaning of sections 187 and 190 of the Indian Succession Act.* 

Where a will, not made within the province, h^s been proved in a Court of 
competent jurisdiction, it is not necessary, in order to establish a right as execu- 
tor or legatee, to prove the will again within the province. It is sufficient to 
obtain letters of administration with a copy of a copy properly authenticated 
by the Court by which probate hite already been granted. 4 * * 

Where a Hindu testator by his will, executed after the Hindu Wills Act came 
into force, directed such portion of his estate as his executor might direct to be 
applied in a particular way, and did not dispose of the residue, and the executor 
renounced, and the sole heiress of the testator thereupon died a suit for construc- 
tion of the will, — it was objected that probate has not been taken out, and that 
under section 187 of the Indian Succesion Act, the plaintiff could not enforce 
any right under the will. White, J., however, allowed evidence of the execution 
of the will to be given, declared the gift to bo void for uncertainty, and directed 
the usual administration accounts to be taken.* 

It may be noticed that if a will were made in a foreign country and proved 
there, disposing of personal property in England, it was necessary for the exe- 
cutor to prove it in England also.* 

We have seen that the whole of the property of a deceased person vests in 
his executor or administrator, 7 and by s» 437 of the Civil Procedure Code Act, 
XIV of 1882, it is enacted that " in all suits concerning property vested in a 
trustee, executor or administrator, the trustee, executor or administrator 
shall represent the persons beneficially interested in such projierty ; and it 

1 Indian Succession. Aot, a» 8. 

• In tho good) of Dunoon, 1 B. L. R., O. C., 8 ; «o» Adminiitrator-Gaueml’a Aot, U of 
1874, a 14, 10, 19, and 26, and a. 242 of tlie Indian Soooosiion Aot. 

■ Aot II of 1874, a. 14. 

4 See Motion 180 of the Indian Buoceonion Aot. 

• Burbomongola Dabot r. MohondroiuUh Nath, 1. L. H.« 4 Dale , 608. 

* Tourton r. Ftovnr, 8 P. Wins., 888. 

* Bnooearian Aot, a. 170 1 Aot V of 1881, *. 4. 
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skill not ordinarily be necessary to make such persons parties to the suit. But 
the Court may, if it thinks fit, order them or any of them to be made such 
parties ." 1 * * 


The effect of probate of a will when granted is to establish the will from 
the death of the testator and to render valid all intermediate acts of the exe- 
cutor, as such , 1 but although probate establishes the will as from the testator's 
death, it is merely operative as the authenticated evidonoe, and not at all as 
the foundation of the executor’s title ; for he derives all his title from the will 
itself, and the property of the deceased vests in him from the testator's death 8 
A grant of probate or of administation is in the nature of a decree in rem, 
and actually invests the executor or administrator with tho character which it 
declares to belong to him. Accordingly, a grant of probate is conclusive against 
all the world. It may be shown that the grant was revoked, for that is tho 
further act of the same Court ; or that it was forged, for that shows it was not 
the act of the Court at all ; or that it was granted by a Court that had no 
jurisdiction, for then it is a nonentity But it cannot be shown that the testator 
was mad or that the will was forged, for those facts might have been alleged in 
opposition to the grant of administration 4 * 

An executor may, before probate, act as effectually, in almost all matters 
relating to his office, as if probate had been granted . 6 * Tn Wankford v. Wank- 
ford ,* it was held by Lord Holt, that an act done by an executor is valid, 
provided the will is ultimately proved, although the executor, who did the 
act, died without proving tho will ; and that case was followed in Brazier 
v. Hudson. 1 Before probate an executor may seize and take into liis kinds 
any of the testator’s effects; pay or release debts; distrain for rent due 
to the estate ; 8 sell, release or assign, or otherwise dispose of the testator’s 
effects ; assent to or pay legacies . 9 On a sale before probate, liowever, a pur- 

1 See Penney v, Hunt, L. R. f 6 Ch. D., 98 j Pneetman r. Thomas, h. R.» 9 P* P., 210 1 
Bradford v. Young , 20 Ch, D., 660, 29 Ch. P.* 617, 

1 Indian Succession Act, *. 188 \ Act V. of 1881, s 12. 

* Williams on Executors, 297. 

4 2 Smith L. 0., 827, citing Noel t. Wells, 1 Lev., 285-0 : see per Bullkb, J., in Allan v. 
Pandas, 8 T. R., 126 ; and Allan v McPherson, 1 H. L. Oa., 191 j see ako Braganath Day 8irkar 

v 8. JT. Anandamay i Paid, S B. L. R., 208 ; Mitchell r. Gard, $ 8w. and W., 76, In re Bywater 

h R„ 16 Ch. D.» 17 ; Melhuwh v. Milton, h. R„ 8 Ch. P., 27. 

4 Ragare v. Jamas , 7 Tann., 147 j Wankford v. Wankford , 1 Salk., 801. 

« 1 Salk., 801. 

9 8 Sim., 67. 

* WMtahad r. Taylor, 10 A. and E., 810. 

* See Williams on Executors, 807. 
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Phaser is not bound to pay his purchase-money until probate has been obtained* 1 2 * 4 * 
Under s. 242 of the Indian Succession Act, probate has effect over all the 
property and estate moveable and immoveable of the deceased throughout 
the province in which the same is granted and is conclusive as to the repre- 
sentative title against all debtors of the deceased and all persons holding 
property which belongs to him. But, as already stated, a grant of probate 
in the case of wills of Hindus before the Hindu Wills Aot, conferred no 
title upon the executor. The executor derived his title from the will itself, and 
the probate was merely evidence of his title, as a decree of the Court grant- 
ing it would be, — that is, betwoen the parties and those privy to the suit in 
which the decree was made* Tu the case of a Hindu will, in 1867, Kemp 
and Glover, JJ., held, that although letters of administration with the will 
annexed might be equivalent to probate, yet that neithor was by itself sufficient 
to prove the genuineness of a will which was contested. 8 

Probate limited to part of the estate of the testator cannot be granted 
in cases whero, under h. 179 of the Indian Succession Act, or s. 4 of the Probate 
and Administration Act, the whole estate vests in the executor.* 

The proviso to s. 2 of the Probate and Administration Act provides that 
no Court in any local area beyond the limits of the towns of Calcutta, Madras 
and Bombay and the territories for the time being administered by the Chief 
Commissioner of Lower 6 Bur mail, and no High Court in exercise of the 
concurrent jurisdiction over such local area thereby conferred shall receive* 
applications for probate or letters of administration, until the Local Government 
hm with the previous sanction of the Governor-General in Council, by a noti- 
fication in the Official Gazette, authorized it so to do. In the Province of Bombay 
no such notification has yet been published* And, in 1881, it was held that in the 
Mufussil of ‘the Bombay Presidency, a person claiming under a will is not obliged 
to obtain probate or otherwise establish his right as executor, administrator or 
legatee, before he can sue in respect of the property which he claims under the 
will, but that in any suit or proceeding instituted by him it was for the Court, in 
which the suit or proceeding was pending, to determine for the purposes of such 
suit or proceeding whether the will was genuine and valid, and conferred on the 

1 Newton v. Metropolitan Ry. Co.* 1 Dr. and S., 663. Intestate and Testamentary fiaoees- 
•ion in India, p. 210. 

• Sharo Bibi v. Baldeo Dew, 1 B. L. B., 0. C., 24. See JaykaU D$H v. BMbnath Ohattirf*, 

2 B. L. B. (0. 0.), 1. Soe Qriah Ohundor Bay v. Broughton, I. L. B. f 14 Oil., p. ST«. 

• Toon Cowroo Dooms v. Huroohur MooJctrjee, 8 W. B., 806. 

4 In r§ Thdker Madhavji Dharamti , I, L. B.* 6 Bom., 460. 

• See Aot XX of 1686, ss. 2, 4* 
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plaintiff or applicant the right which he claimed. 1 Notifications under s. 2 of 
the Probate and Administration Act hare been pnblished authorising Courts in 
Bengal,* Assam, 8 the Punjab* the Andaman and Nicobar Islands, 8 to receive 
applications for probate and administration. The Act, together with Act VI 
of 1881, has also been extended, with certain modifications, to the Hyderabad 
Assigned Districts, 6 and it has been declared to be in force in certain scheduled 
Districts, viz., Hazaribagh, Lohardngga, Manbhoom and the Pergunnahs of 
Dhalbhum and Kalkhan in the District of Singhbhum. 7 

An executor cannot be compelled to accept the office of executor, but he 
may be called upon to accept or refuse the executorship, and although an exe- 
cutor has his election whether he will accept or refuse the executorship, yet he 
may determine such election by acts which amount to administration ;* as where 
he deals with the goods and effects of the testator in a manner which shows an 
intention in him to take upon himself the executorship, or, in cases to which 
the Indian Succession Act applies, does acts which will make a man liable as 
executor de son tort • 

Under s. 193 of the Indian Succession Act, when a person appointed an 
executor has not renounced the executorship, letters of administration can- 
not be granted to any other person, until a citation has been issued, calling 
upon the executor to accept or renounce his executorship ; but when one or 
more of several executors have proved a will, the Court may, on the death of 
the survivor of those who have proved, grant letters of administration without 
citing those who have not proved. 10 In England, also, where one or more execu- 
tors have renounced, it is not necessary, on the death of the surviving executor 
of those who proved the will, to issue citations to the executors who have 
renounced. 11 No period is fixed within which the citation is returnable. Under 
the rules and orders of the High Court at Port William, citations are return- 
able in four days from the day of service, if the parties to be cited live 
within the town of Calcutta or ten miles thereof; and in case the parties 
live above ten miles from Calcutta, the citation must be made returnable 

* Bhag van sang v Bechavdas Harjxvandas, L. R., 6 Bom., 78 ; ho* ShaiJc Movsa v. Shaik Essa, 
1. L. R., 8 Bom., 241, see supra, p. 822. 

> Col. Gazette, 20th Ap., 1881, p. 446. 

* Assam Gazette, 27th Aug., 1881, p. 887. 

4 Punjab Gazette, 6th Oct., 1881, p. 488. 

* Andaman Gazette, 17th June, 1881. Gazette of Indio, 28th May, 1881, Part 1, p. 21 A 

* Gazette of India, 5th Nov., Part 1, p. 640. 

* Gazette of India, 22nd Oct., 1881, Pert 1, p. 604. 

* Williams on Executors, 280 ; Long v. 8ym$$ t 8 Hagg., 774. 

* Bee a 266 of the Indian Succession Act. 

*• This section corresponds with z. 16 of Act V of 1881. 

11 Mormon v. fiarrhoz, 1 Rob., 406 1 VtnabUo v. I» I. Oo.j 2 Bxoh., 688. 
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on such day certain as the Court or a Judge thereof shall direct.' Cita- 
tions, it seems, according to the practice in England, may be by advertisement 
where the party cited has left the country and has not been heard of, and ha* 
no attorney, agent or correspondent.* 

An executor nominated by the will cannot in part refuse the office. He 
must entirely refuse or not at all.* If he renounce, the renunciation may be 
made orally in presence of the Judge or by a writing signed by him, and when 
made will preclude him from ever thereafter applying for probate of the will 
appointing him executor. 1 * * 4 * An executor who has taken probate, it would 
seem, cannot renounce. 6 * 

In England by s. 79 of 20 and 21 Viet. c. 77, the rights of an executor, on 
his renouncing probate, cease, and the representation of the testator goes as it 
he had not been named. There a renunciation, it haB been held, is not effec- 
tive until it has been recorded, 6 and in England, a renunciation may be re- 
tracted at any time before a grant of administration has passed the seal of the 
Court,* but not afterwards. 8 In In the goods of Morant , 9 where an executor bj 
his will renounced probate of the will of his testator, it waB held, that until the 
will was filed, the renunciation was not final, and might be withdrawn 10 

If an executor fails to accept the office within the time limited by a citation 
calling upon him to accept or renounce the executorship, or if he renounce, the 
will may be proved and letters of administration with a copy of the will an- 
nexed may be granted to the person who would be entitled to administration in 
case of intestacy. 11 In cases of intestacy to which the Indian Succession Act 
applies, if the deoeased has left a widow, administration will bo granted to her, 
unless the Court sees cause to exclude her, either on the ground of some personal 
disqualification, as where she is a lunatic, or has committed adultery, or married 
again since her husband’s death, or because she has no interest in the estate of 
the deceased, as where by her marriage settlement she has been barred of all 
interest in her husband’s estate. 1 * In England, it seems, the Court will not, at any 

1 Belohambera’s Buies and Orders, pp. 272, 273. 

* Ksnworthy v. Kenworthy, 82 L. J., P. and M., 107. 

4 Williams on Executors, 286. 

4 Indian Succession Aot, s. 194 1 Aot V of 1881, s. 17. 

4 In the goods of Volga, 82 L. J ., P. and M., 9. 

* Long v. Byrnes, 8 Hagg., 771. 

* McVonsU v Prsndergast, 8 Hagg., 218 \ Harrison v. Harrison , 1 Bob , 406. 

4 Williams on Executors, 288. 

* L. B., 8 P. and D,, 15h 

14 In the goods of Morant, L. B., 8 P, and D., 161. 

« Indian Suooesskm Aot, s. 196 ; Aot V of 1881, s. 18. 

* flnnrrstirtn Act, s. 201 1 see Aot V of 1881 ss. 18, 28 1 see Wsbt ▼. Ifotdhem, l 
Add,, 404* 
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rote without notice, pass over the widow, who has been legally separated from 
her husband by reason of his cruelty, in granting administration to his estate . 1 * * 
There, too, it has been held, that where a widow had eloped from her husband, 
or oo-h&bited in his lifetime with another man , 8 or had lived separate from her 
husband , 1 there is good cause for excluding her from administration . 4 * A divorce 
by a foreign Court was considered sufficient to exclude a woman from adminis- 
tering to the estate of the husband from whom she has been divorced . 6 

If there be no widow of the intestate, or if the Court see cause to exclude 
the widow, administration will be granted to the person or persons who would be 
beneficially entitled to the estate according to the rules for the distribution 
of an intestate’s estate ; provided that when the mother of the deoeased is one of 
the class of persons so entitled, she will bo sololy entitled to administration . 6 
Persons who stand in equal degree of kindred to the deceased, are equally 
entitled to administration . 7 The husband surviving his wife, has the same 
right of administration to her estate, as the widow has in respect of the estate 
of her husband . 6 

When, however, there is no person connected with the deceased by marriage 
or consanguinity who is entitled to letters of administration and willing to act, 
they may be granted to a creditor . 9 In England, in such a case, a creditor 
is entitled to administration even where his debt is barred ; 10 but, it is the 
practice, where administration is granted to a creditor whose right of action is 
barred by limitation, to make a condition that he shall give a bond to distribute 
the assets pro rata among all the creditors , 11 * * * and it is immaterial what the 
amount of the debt is, exoept where two or more creditors contend inter ae for a 
grant . 18 In Harrison v. All persons in general } 1 it was said : — “ The Court does 
sometimes grant to more creditors than one, but it prefers that one should be 
fixed upon." In In the goods of Smithson}* the Court granted administration to 

1 In the goods of IMer, L. H., S P. and D., 60. 

* Fleming v. Pelham , 8 Hagg., 217 note (6). 

9 Lamhell v. Lambell, 8 Hogg., 568. 

* Williams on Exeoutors, 428. 

9 Ryan v. Ryan , 2 Phiil., 832 ; In the goods of Davies , 2 Curt., 628 j Williams on Kxeoa* 

tors, 424. 

9 Indian Succession Act, s. 208 j see Act V of 1881, ss. 18, 23. 

I Indian Snooession Act, s. 204 j see Act V of 1881, ss. 18, 28 

9 Ibid., 205 ; see Act V of 1881, ss. 18, 23. 

9 Aid., 206 * see Act V of 1881, ss. 18, 28. 

* Rhodes v. Rmethuret, 6 M. and W., 851 j OpOmbe ▼. Coombs, L. B,, 1 P. and D., 228. 

II Coombs v, Coombs, L, B., 1 P. and D., 288. 

“ Coote’s Prob. Pract., 112. 

19 2 PMU., 242. 

*♦ 28 L. P* and JC., 77. 
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the nominee of the principal creditors of an intestate, upon justifying security 
and a bond to pay all debts pro raid being given. Where the next-of-kin have 
renounced, and oroditors are entitled to administration, the next-of-kin have 
no *right to suggest to the Court which of the creditors should be preferred, 1 * * 
and where a creditor has been duly appointed, the next-of-kin cannot, during his 
lifetime, take the administration from him ; but upon his death they may come 
in and claim administration de bonis non* 

According to the rules of the High Court at Fort William, in all petitions 
by creditors for letters of administration, it must be stated particularly how the 
debt arose, and whether the party has any and what security for the debt ; and 
no administration will be granted to any person claiming as a creditor when 
the debt arises from the balance, or the supposed balance of an open or unsettled 
account, or where the creditor has security for the debt. 8 By a. 15 of Act II 
of 1874, the Administrator- General of the Presidency is entitled to administra- 
tion in preference to a creditor. Under the present Limitation Act, XV of 
1877, s. 28, the debt and not n^erely tho right to recover is barred, and a 
creditor, therefore, whose debt is barred would not be entitled to a grant of 
administration. 

In cases, to which the Probate and Administration Act applies, where the 
executor has renounced or failed to accept the executorship, letters of nd minis- 
tration with a copy of the will annexed may be granted to any person who, ac- 
cording to the rules for the distribution of the estate of an intestate applicable 
in the case of such deceased, would be entitled to the whole or any part of such 
deceased’s estate, and when several such persons apply for administration, it 
is in the discretion of the Court to grant it to any one or more of them But 
when no such person applies, it may be granted to a creditor of the deceased. 4 

It will be observed that the rules under the Succession Act upon this branch 
of subject are based in part on a law of succession differing from that of the 
classes to Which the Probate and Administration Act applies. It was therefore 
impossible to incorporate these rules in the latter Act, which follows the broad 
rule that the grant shall follow the interest. 

When the deceased has made a will, but has not appointed an executor, 
or when he has appointed an executor who is legally incapable or refuses to 
act, or has died before the testator, or before he has proved tho will, or when 
the executor dies after having proved the will, but before he has administered 

1 Aid., psr Bib J. P. Wilde. 

1 Bksfflngton v. White, 1 Hagg., 702. 

4 Buie 688 , Belohambers’s Rules and Orders, p. 272. 

4 Act Y of 1881, ss. 18, 28. 
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all the estate of the deceased, an universal or residuary legatee may be admit- 
ted to prove the will, and letters of administration with the will annexed may 
be granted to him of the whole estate or of so much thereof as may be unadminis- 
tered. 1 The reason for the preference of the residuary legatee is given by Sir J. 
NioholTj, who observes: “The residuary legatee is the testator’s choice; 
he is the next person in his election to the executors* Inasmuch, too, as his 
bequest can have no realization until all the debts and all the other legacies 
have boon paid, he is influenced above all other legatees, if honestly inclined, in 
effecting a faithful and complete administration of the estate.” 4 Even where 
there is no prospect of any residue, the residuary legatee is entitled to adminis- 
tration in preference as well to the next-of-kin, 4 as also to the legatees and 
annuitants. 6 So he is entitled though he he only residuary legatoe in trust for 
others. 6 But where a residuary legatee, who is merely a trustee, fails to repre- 
sent a testator, the practice in England is to grant letters of administration, not 
to his representative, but to such person or persons as have the beneficial interest 
in the residuary estate 7 If there be several«residuary legatees, any one may 
take administration without the consent of, or notice to, the others. 4 

It has already boon observed that, in England, where the executor dies 
leaving a will, after having provod the will of his testator, hut before he has 
administered all tho estate, his executorship devolves upon his executor. It is 
not so, however, in India. 9 Here, in such a ease, a now representative may be 
appointed for administering to such part of the estate as is nnadminis tered. 10 
But while an executor of an executor is not derivative executor of tho original 
testator, and thus entitled to administer to the testator’s unadministered effects, 
where a residuary legatee who has a beneficial interest survives the testator, 
but dies before tho estate has been fully administered, his representative has 
the same right to administration with the will annexed as the residuary legatee 


* Indian Succession Act, b. 196 ; 4ut V of 1881 s. 19. 

* Atkinson ▼. Barnard , 2 Phill., 818. 

a Repington v. Holland, 2 hoe, 250 ; Coote’s Prob. Pr&ct., 65. 

4 Thomas v* Butler, l Ventr., 217. 

6 Atkinson v. Barnard , 2 Phill., 818. 

* Hutchinson v. Lambert, 8 Add., 27 ; Williams on Executors, 470-471. 

’ Hutchinson v. Lambert, 8 Add., 27. 

* Ooote's Prob. Proot., 66 \ Taylor ▼. Shore, Jones, 162. Intestate end Testamentary 

Buocession in India, p. 228. * 

* DeSout* v. Secretary of State, 12 B. L. R , 423 j Behory Loll Sendytd v. Jugpomohun 
Qossain, I. L* R., 4 Oalo., 5 ; (S. 0.) 2 C. L. R. f 422. Intestate and Testamentary Succession 
in India, p. 228. 

10 Indian Succession Act, s, 229 ; Act V of 1861, s. 46, 
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had. 1 * * So, apparently, if an executor bo also residuary legatee having a beneficial 
interest, and die before probate, or intestate, before ho has fully administered 
the estate, administration with the will annexed may be granted, not to his 
next of kin, but to his porsonal representative, 8 

In the oaso of In the goods of Radhika Mohun Sett? probato of a Hindu will 
was granted to a universal legatee as executrix by implication, there being 
no executor appointed by tlie will, but in granting probate to the universal 
legatee, it was stated, that the applicant was at least entitled to administra- 
tion with the will annexed. 4 * In England, it does not seem to have been the 
practice to grant probato to a universal logatee 6 

Under s, 198 of the Indian Succession Act, corresponding with s. 21 of the 
Probate and Administration Act, when there is no executor and no residuary 
legatee or representative of a residuary legatee, or he declines, or is incapable, to 
act, or cannot be found, the person or persons who would be entitled to the 
administration of the estate of the deceased, if he had died intestate, or any 
other legatee having a beneficial interest, or a ere di lor, may bo admitted to 
prove the will, and letters of administration may be granted to him or them 
accordingly. 6 If none of the persons, to whom, under that section, administra- 
tion may be granted, appear and entitle themselves to probate of a will or to 
a grant of letters of administration, or if a person, who entitles himself to 
a grant of administration, neglects to give such security as may be required of 
him by law, or according to the practice of the Court, the Court may grant letters 
of administration to the Administrator- Genoral of the Presidency ; 7 and the Ad- 
ministrator-General will bo deemed to have a right to letters of administration 
in preference to that of any person merely on the ground of his being a cre- 
ditor, or a legatee other than an universal legatee, or a friend of the deceased. 8 

Letters of administration with tho will annexed or otherwise will in no case 
be granted to any person who is a minor or is of unsound mind, nor to a married 
woman, in oases to whioh the Indian Succession Act is applicable, without the 
previous consent of her husband. 9 Nor will such letters be granted to any 
legatee other than an universal or a residuary legatee, until a citation has been 

1 Indian Succession Aot, 107 ; Act V of 1881, 20 ; see Williams on Executors, 47 1 Jones 
v. Btytagh, 8 Phill., 685. 

• See hied v. Stanley , Dyer, 272 (a) ; Williams on Executors, 471. 

• 7 B. L. R., 568. 

4 In the goods of Radhika Mohan Sett, 7 B. L R. v 668. 

A See in eta goods of Oliphaut, 1 Sw. and Tr., 525 ; see Androvtn ▼. Potlblanc, 8 Atk., 20$. 

4 Indian Succession Aot* s. 198 s Aot Y of 1881 s. 21. 

f Aot U of 1874. t. 20. 

• Act n of 1874, s. 15. 

4 Indian Succession Act, s. 18$j Act Y of 1881, s 18. 
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duly issued and published, calling on the next-of-kin to aooept or refuse letters 
of administration, 1 the general rule being that when a person has a prior 
title to a grant he must be cited before administration is committed to any 
other. 8 Thus, as we have seen, where thoro is an executor, administration 
will not be granted to any other person until a citation has been Issued 
calling upon the oxecutor to accept or renounce the executorship. 8 A legatee 
or creditor must cite both the executor and* the residuary legatees, or the 
next-of-kin, if the residue has not been disposed of. 4 Under s. 15 of Aot II 
of 1874, where a creditor applies for administration, a citation must, it seems, 
be issued to the Administrator-General. Undor the rules of the High Court 
at Fort William also, “ where a creditor applies, a special citation shall issue 
to the widow, if any, and next-of-kin, provided they shall bo resident within the 
jurisdiction or have any known agent within the jurisdiction; and a general 
citation Bhall also issue to all persons interested in the goods of the deceased, 
and all such citations shall be Berved personally upon suoh known agents, when 
they are within the jurisdiction : ” 6 — and “ wfypn a widow applies for adminis- 
tration, a citatiou shall issuo to tho next-of-kin; and when the next-of-kin 
applies, a citation shall issue to the widow, if any, and another to the next-ofi 
kin next entitled.’" 6 

The brother of the deceased, tho father being alive, has no interest in the 
goods of tho decoasod, and consequently has not a title to administer equal to 
that of a creditor or legatee. 7 

According to the rules of the High Court at Fort William, citations are 
returnable within four days from the date of service, if the parties to be cited 
live within the town of Calcutta or ten miles thereof. If the parties live 
beyond that distance, the time within which the citation is returnable is at the 
discretion of the Court. 8 

Grants of Probate may be limited in duration, but a grant though limited 
in duration will be general in its powers and application. Thus, where a will 

» Ibid., s. 190 { Aot V of 1881, a. 28. 

1 Williams on Executors, 474. 

• Indian Succession Aot, a. 108 \ Aot V of 1881, a. 16. 

4 Ooote'a Prob. Praot., 225. 

1 Belohambera’a Rules and Ordera, p. 272. 

4 Belch ambers’ 8 Roles and Ordera, p. 271. Intestate and Testamentary Suooession in 
India, p. 228. 

• In th$ goods of Smallwood, MSS., July 20th, 1666, par Norman, J. oited in Belohambers'f 
Rules and Orders, p. 271. 

• Belehambera’a Roles and Orders, p. 278. Intestate and Testamentary Suooession in 
India, p. 228. As to the issue and publication of citations, see s. 250 of the Indian Suooession 
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has been lost or mislaid since the testator's death, or has been destroyed by 
wrong or accident and not by any aot of the testator, and a copy or the draft 
of the will has been preserved, probate may be granted of such copy nntil the 
original or a properly authenticated copy is produced . 1 So, where a codicil 
has been lost since the death of the testator without a copy having been made, 
or the draft kept, and its contents or substance cannot be shown, the Court will 
grant probate of the will limited, until the original codicil or an authentic copy 
thereof shall be brought in.* 

The contents of a lost will or codicil, like those of any other lost instrument, 
may be proved by secondary evidence,* and declarations, whether written or 
oral, made by a testator both before and after execution of his will arc, in the 
event of its loss, admissible as secondary evidenoe of its contents . 4 In tho case 
of Sugden v. Lord St. Leonards , which overruled tho case of Quick v. Quick* the 
contents of a lost will were hold to be proved by the evidonce of a single witness, 
who was interested, but whose veracity and competence were unimpeached . 6 
In Burls v. Burlap evidence of the pontents of a lost will was supplied by the pro- 
duction of the draft and of parol testimony of persons who had read the will. Sir 
J. P. Wilde held, that the parol evidence must be plaood side by side with the 
draft, and out of them together the Court must extract tho contents of the will 
to be proved. In that case the executrix, it may be observed, was condemned in 
costs, it having been through her nogligence that the original will was lost. 

If probate is sought of a will which haB been destroyed in the lifetime of 
the testator, it must of course be proved that it was by mistake or without hia 
privity or consent , 8 for, as we have seen, where the will has been left in the 
possession of the testator himself, the legal presumption is that he destroyed 
it himself, animo revocandi .* If a person who has himself destroyed a testamen- 
tary paper, after the death of tho alleged testator, asks for probate of the sub- 
stance of the will as contained in a copy or otherwise, the Court will expect the 

Aot. Kewworthy v. Kenworthy, 82 L. J., F. and M., 107 ; Belchambers’s Bales and Orders, 
p. 278. 

1 Indian Succession Aot, s. 208 ; Aot V of 1881, s. 24. 

9 Coote’s Prob. Praot., 124-5. 

9 Isswr Chunder Surtnah v. Doyamoye Debea , I. L. B., 8 Oal. 864 ; Sugden v. Lord St, 
* Leonards, L. B., 1 P. Div., 154 j see Brown v. Brown , 8 E. and B , 876. 

4 See Johnson ▼. Lyford, L. B. I P. and D. 546, Sugden v. Lord St. Leonards, L. B., 1 P. 
Div , 164 (Coceburn, 0. J., Jessil, M. B., Jambs, L. J., and Baooallat, L. J. A., Mulish, 
L. J,, dissenting as to declarations made after the execution of the will. 

9 8 Sw. and Tr., 442. 

f See GoM v. Lakes, L. B., 6 P Div., 1. 

’ L. B., 1 P. and D., 472. 

9 Davie r. Davis, 2 Add., 224 j Trevelyan v. Trevelyan, 1 Phill., 148. 

9 Ibid., 826. 
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fullest and most satisfactory proof of all the facts necessary to be established . 1 * * 
And, in all cases where probate is asked of the contents of a will which is not 
before the Court, the validity of the execution as well as the substance or con* 
tents of the will must be satisfactorily proved . 9 If the contents are not wholly 
proved, probate may be granted to the extent to which they are proved . 9 

Where no copy has been made or draft preserved of a lost will, probate may 
be granted of its contents if they can be established by evidence as was done 
in the case of Sugden v. Lord St Leonards. 4 

When the will is in the possession of a person residing out of the province 5 * * * 
in which application for probate is made, who has refused or neglected to deliver 
it up, but a copy has been transmitted to the executor, and it is necessary for 
the interests of the estate that probate should be granted without waiting for the 
arrival of the original, probate may be granted of the copy so transmitted, 
limited until the will or an authenticated copy of it be produced . 9 This pro- 
cedure is the same as that followed in similar circumstances in England.? The 
circumstances must be alleged upon affidavit and if the copy has been trans- 
mitted to a person other than the executor, ho will be required to join the 
executor in the affidavit s 

If no will of the deceased is forthcoming, but there is reason to believe that 
there is a will in existonco, letters of administration may he granted limited, 
until the will, or an authenticated copy of it, be produced . 9 Thus, in In the 
goods of Metcalfe , 10 letters of administration were granted until the last will and 
testament of the deceased (statod by himself, a few days before his death, to be 
in India), or an authentic copy thereof, should be transmitted from India to 
England . 11 * So, under special circumstances, the Probate Court in England 
granted probate of certain papers forming part of the will of a deceased, the 
other papers being in India, reserving power to the executor to prove the other 
papers, or authentic copies thereof, on his undertaking to do so . 19 

1 Moore v. Whxtehouse , 3 Sw. and Tr., 507. 

9 In the goods of Ripley , 1 Sw. and Tr., 68 j In the goods of Gardner, 1 Sw. and Tr., 100 1 
Ooote’e Prob. Pract., 124; see In re Nobodoorga, 7 0. L. R., 887) Ieswr Ohwnder Swmah v. 
Doyamo ye Debea , I. L. R.» 8 Cal., 864. 

• Sugden v. 1 Lord St. Leonards, L. R., 1 P. D., 154 \ see Sty v. Sly , L. R., 2P.D, 91. 

4 See Iesur Ohunder Surmah v. Doyamoye Debea, I. L. R., 8 Oal., 864. 

I Bee Gazette of India, 6th Nov , 1881, Part I, p. 640, as to Hyderabad Assigned District 

9 Indian Suooeasion Aot, s. 810 ; Aot V of 1881, s. 86. 

' See Ooote's Prob. Pract., 185. 

• lh\d i In re Nobodoorga, 7 0. L. R., 887. 

9 Indian Succession Aot, s. 811 ; Aot Y of 1881, a. 87. 

14 1 Add., 848. 

II Soe Williams on Executors, 580, st eeq. 

19 In the goods of Roberts, b, R., 3 P. and D,, 110. * 
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In certain oases a grant of probato or of letters of administration may, for 
the protection of the estate, be granted to persons for the use and benefit of 
those who are really entitled to the grant. Where an executor is absent from 
the province, 1 and there is no executor within the province who is willing to 
act, letters of administration may be granted to his agout or attomoy for hiB use 
and benefit limited, until he shall himself obtain probato or letters of adminis- 
tration. 8 A similar grant may be mado to the agent 8 or attumey of any 
absent person to whom, if present, letters of administration with the will annexed 
might be granted. 8 It is necessary in those cases that the agent or attomoy 
should be himself within the jurisdiction of the Court 6 It seems, however, 
to be otherwise in England, where an attorney, though resident abroad, may 
obtain a grant under his power, provided lus sureties are resident in Eng* 
land. 6 But, if both principal and attorney reside in the same place out of the 
jurisdiction, the Court will not make a grant to tho attomoy 7 In In the 
goods of Leckie* a British subject died in England possessed of property both 
in England and in India, leaving will, by which he appointed four persons 
to be his executors in England, and W. D to bo his executor in India, “ the 
latter accounting to the former for his intromissions, upon which he will 
charge a commission of 3 per cent.” Probate was granted to the four English 
executors, but W. D. renounced probato. Thereupon an application was made 
in India for letters of administration with the will annexed to bo granted to 
the attorney of the four English oxocutors. Phear, J., hold, that the English 
executors were intended by the testator to have the power of administering 
the assets in India as well as in England, and that, therefore, their attorney 
was entitled to letters of administration. 9 

The words for ( the use and benefit, 1 in section 212 of the Indian Succession 
Act and s. 28 of Act V of 1881, do not oxcludo the claim of those who are bene- 
ficially interested ; and the person to whom a grant is made for the use and benefit 
» 

**♦*♦.» any Division of British India having a Court of last resort— Indian Bnooession 
Act, s. 8 s Act V of 1831, s. 8. As tO%yderabad Assigned Districts, seo Gazette of India, 
1881, Part I, p. 540. 

• Tnftfan Bnooession Aot, s. 818 j Act Y of 1881, s. 28. In the latter Act the word 
11 agent ” is substituted for ” attorney. 1 * 

9 Aot Y of 1861, s. 29. 

4 Indian SnOoession Aot, s. 218 j Aot Y of 1881, s. 29. 

9 In the roods ctf Nesbitt, 4 B. L. B., App., 49. 

• In the goods of Lesson , 1 Sw. and Tr., 468 j bat see In the goods of Reed , 8 8w* and 
Tr,441. 

• Ooote's Prob. Bract., 128. 

9 15 B« h. R., 8 App#, 8, 

9 Seo Who v. Le\ts> 88 L. J., P. and U., 107 \ Intestate and Testamentary Bnooession m 
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of another who is out of tho jurisdiction is liable to be sued by the parties 
beneficially interested in the estate in the same way as if he had obtained letters 
of administration in his own right. 1 In the case of Chambers v. BickneJP it was 
unsuccessfully oontended that the attorney was only accountable to his principal. 
In England, if the attorney be appointed by one only of two or more execu- 
tors, a grant is made to such attorney to the use and bonefit of his constituent, 
and until he shall duly apply for and obtain probate of the will to be grant- 
ed to him. 3 It is not necessary to rovoke letters of administration granted to 
an attorney on the principal applying for and obtaining probate, aB the grant 
ceases and expires by the executor returning to the jurisdiction and taking 
probate.* 

It is only where tho person entitled to probate or letters of administration 
is absent, that a grant can be made to his attorney or agent. Accordingly, 
where a person solely entitled to administration is resident within the juris- 
diction, the Court will not grant administration to his attorney for his use 
and benefit. 6 Under special circumstances, however, the Courts have allowed 
the attorney of a person residing within the jurisdiction to take out adminis- 
tration. Thus, in In the goods of Bullar* where tho estate was trust property 
only, administration was granted, in England, to the attorney of the person 
entitled, though ho was living in England. So, in In the goods of Roberts ,7 the 
Court granted administration to the nephew, as the attorney of the person 
entitled, the latter being of advanced age and unwilling to take upon himself 
the burden of administration. 

According to the rules of the High Court at Fort William when an applica- 
tion is made by tho attorney of an executor or administrator resident in Eng- 
land, Scotland or Ireland, or at any other place beyond the jurisdiction of 
the Court, tho original will or an exemplification thereof, or an exemplification 
of the letters of administration must be annexed to the petition, and the power 
of attorney muBt be verifiod to the satisfaction of the Court or kludge. 3 In 
England, the attorney of one of many residuary legatees may take administration 
with the will annexed without notice to the other residuary legatees. 9 


a Chambers t. Bicbnell , 2 Hare, 686. 

• 2 Hare, 686. 

• Coote’s Prob. Praot., 128. 

4 In the goods of Casetdy, 4 Hagg., 360 ; Intestate and Testamentary Succession in India, 

p, 281 . 

A In the goods of Burch, 2 Sw. and Tr., 189. 

• 89 L. J„ P. and M., 26. 

’ 1 Sw. and Tr., 64. 

4 Role 686, Belohambere’e Rules and Orders, p, 278. 

4 Ooote's Prob, Praot., 129, Bee Indian Succession Aot s. 199 $ Act V of 1881, s. 22, 
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Probate, we have seen, cannot be granted to a minor, and in canes where 
there is a minor sole executor or residuary legatee, administration may bo 
granted to his legal guardian, or to such other person whom the Court may 
think fit until ho shall have completed his age of majority, 1 and tlio guardian 
or other person will have all tho powers of an ordinary administrator.* Under 
12 Car., II, c. 24, ss. 8 and 9, if a solo executor or sole residuary legatee is under 
age, the person entitled in preference to all others to tho grant was tho guardian 
appointed by the will or deed of the father. 3 Next in ordor is tho guardian of 
the estate (not tho person) of a minor appointed by the High Court of Chancery 
or a guardian appointed by a competent foreign Court. If there be no such 
guardian, the Court itself will appoint a curator or guardian from the next-of- 
kin of the minor for the purpose of taking tho grant* In England, a natural 
guardian of a sole minor executor or residuary legatee docs not appear to bo 
recognized as entitled, as such, to administration with tho will annexed. 

In the case of two or more minor executors or two or more mi nor residuary 
legatees, the grant will be limited^ until one of them attain the age of majority, 
if, in the one case, there is no executor, or, in the other, no residuary legatee, 
who has attained the age of majority. 3 

Under s. 217 of tho Indian Succession Act, if a sole executor or sole univer- 
sal or residuary legatee, bo a lunatic, letters of administration with the will an- 
nexed, may bo granted to the person to whom the care of his estate has boon 
committed by competent authority ; or if there be no such person, to such other 
person as the Court may think fit to appoint, for the use and benefit of the 
lunatic, until he shall become of sound mind. 6 

In England, it was the practice of the Ecclesiastical Court to grant adminis- 
tration for the use and benefit of a lunatic, although the person alleged to bo so 
had not been found a lunatic by inquisition ; but when such a caso otscurred, 
the Court required affidavits stating the fact of lunacy, and that no inquisition 
had jbeen had* and, of course, no comm ittee appointed. The Court then granted 
administration to the next-of-kin of the lunatic for the use and benefit of the 
lunatic pending the lunacy, and it required sureties in double the amouut of the 
property, and such sureties were required to have justified. 7 Tho Indian Succes- 
sion Act, also, seems to contemplate administration being granted for the use and 

1 Indian Succession Act, s. 215 ; Act V of 1881, s. 81. 

• Indian Succession Aofc, ». 274 ; Act V of 1883, s. 96. 

• See supra, p. 80. 

4 Rich ▼. Ohamberlayne , 1 Leo, 185 j In the goods of Swing, 1 Hagg., 881 ; Coots’ e ftrob. 
Pract., 129, 180. 

• Indian Succession Act, s. 216 j Aot V of 1881, s. 82. 

6 This section is incorporated, as s. 88, in the Probate and Administration Act, with a 
variation so as to include minors as well as lunatics. 

v Williams on Executors, 624. 

0 Q 
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oenefit of a lunatic, although he has not been fonnd to be such by a commission, 
for it provides for the case of there not being a person to whom the oare of the 
estate of the alleged lunatic has been committed ; whereas in all oases where a 
person is adjudged to be of unsound mind under Act XXXV of 1858 (an Act 
to make better provision for the care of the estates of lunatics not subject to the 
jurisdiction of the Supreme Oourt of Judicature ), a manager of the estate is 
appointed. 1 

In England, if a sole executor be a lunatic, the production of the commission 
proves tho committee’s title to administration and also the lunacy of the ward* 
If there be two committees, both must take, or one must renounce. 8 If the 
committoe consent, 8 or, if there be no committee, the grant will be made to the 
residuary legatee. 4 If a residuary legatee bo a lunatic (there being no executor), 
the grant will be made to tho committee of his estate, if he have one, or to 
tho next-of-kin ; but the next-of-kin must hie a declaration and give justifying 
Beourity. 6 

An administrator of tho estate of a deceasod # person may be appointed pendente 
lite, where a suit is pending touching the validity of the will of the deceased or 
for obtaining or revoking any probate or any grant of letters of administration. 4 
Such an administrator, like a similar administrator appointed under s. 70 of the 
English Probate Act* has all tlic rights and powers of a general administrator 
exoept the right of distributing the estate, and, like a receivor, he is subject 
to the immediate control of the Court and must aot under its direction. 

Probate limited in respect of the extent of the authority of the executor 
cannot ordinarily be granted except where the will itself limits the interest of the 
executor. 8 If the executor be appointed for a limited purpose specified by the will, 
the probate will be limited to that purpose, and if he should appoint an attorney 
to take administration on his behalf, the letters of administration with the will 
annexed will bo limited in liko manner. 0 So, where an executor appointed 
generally gives an authority to an attorney to prove a will on his behalf, and 

* See also Aot XXXIV of 1888. Aot XXXV of 1858 has been, by Aot XV of 1874, 
declared to apply to the Whole of British Iudia exoept the Scheduled Distriots. 

* Ooote's Prob. Praot., 185. In the goods of PhilUps % 2 Add , 886, note (b), 

* In the goods of MUnee, 8 Add., 65. 

4 Coote’s Prob. Praot , 186. 

* Ibid. Intestate and Testamentary Suooession in India, p* 284. 

* Indian Suooession Aot, s. 218 ; Aot V of 1881, s. 84. 

* 20 and 21 Viot., o. 77. 

9 Smith v. Sutton, 1 Lee. Bools., Oase, 278 ; see In re Thaker Uadhaiyi Dheramsi, L L 
B., 6 Bom., 460. 

9 Indian Suooession Aot, s. 219 ; Aot V of 1881, s. 85 j see Ooote’s Prob. Praot., 148, 
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the authority is limited to a particular purpose, the letters of administration 
with the will annexed shall bo limited to that purpose. 1 In other words, the 
grant follows the terms of the power.* In In the goods of Cooper? whoi*o the 
testator directed that her will was to take effect only in a particular event, 
which had not happened, but might happon, the Court granted general 
probate. 

Under s. 223 of the Indian Succession Act, corresponding with s. 39 of the 
Probate and Administration Act, where probate or administration has been 
granted, if, at the expiration of twelve months from the date of tho probate or 
administration, the executor or administrator to whom the same has been granted 
is absent from the province within which the Court that has granted the pro- 
bate or administration is situate, such Court may grant to any person whom it 
may think fit, letters of administration limitod to the purpose of becoming and 
being made a party to a suit to be brought against the executor or administrator, 
and carrying the decree which may be made therein into effect. This provision 
is founded upon ss. 1 and 3 of* Statute 38 Goo. Ill, c. 87. That Statuto 
applied only to executors ; 4 but it was afterwards made applicable in similar 
circumstances to all cases where letters of administration had been granted by 
the English Probate Act. 6 

If the original executor or administrator return he ought to be made a party 
to a suit in the usual course ; the proceedings are not to bo put an end to, but 
tho temporary administrator may account, have costs, and bo discharged. 6 But 
payment of a debt to an administrator appointed during tho absence of an 
executor is a good payment, even after tho return of tho executor, provided the 
debtor who paid the money had no notice of the return.* 

It would seem that tho authority of an administrator appointed under 
section 223 of the Indian Succession Act would not become void upon the 
death of the Qxeoutor or administrator, 8 as the grant is made, not for a limited 
time, but for a limited purpose, — viz., for the purpose of the person apjiointed 
becoming a party to a suit and carrying tho decree which may bo made 
therein into effect.* 

» Ibid., s. 820 j Aot V of 1881, ■. 89 ; Goote's Prob. Pract., 148, 149. 

• In the goods of Qoldaborough, 1 Sw. and Tr., 295, j we Sib 0. CnsflsWBLL. 

• 1 Deane, 9. 

4 In the goods of Harrison, 2 Bob., 184. 

ft 20 and 21 Viet., o. 77, a. 74. 

4 Williams on Executors, 516. 

f Walker v. Woollaston, 2 P. Wms. 579, citing Hodge v. Clare. 4 Mod., 14. 

• Taynton v. Hannay, 8 Bos. and Poll., 26. 

4 Baintford v, Taynton, 7 Ves., 460. Intestate and Testamentary Succession in India, 
pp. 288*9. 
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In an y case in whioh it may appear necessary for preserving the property 
of a deceased person, the Court, within whose district any of the property is 
situate, may grant, to any person whom it may thing fit, letters oi administration 
limited to the collection and preservation of the property of the deceased, and 
giving discharges for debts due to his ostato, subject to the directions of the 
Court, 1 and it may do so, apparently, where the deceased has left a will, but 
tliero is no executor appointed, or no executor present competent or willing 
to act. A person to whom such letteis are granted is ordinarily tormed an 
administrator ad colligenda bona. In such a case if it is for the benefit of those 
who may be found entitled, the administrator may be directed to dispose of the 
propoi'ty by sale.* 

In tho oaso of In (ho goods of Stewart , B the estate consisted of timber, whioh 
was likely to deteriorate, and of trade debts, and tho Court made a grant ad 
colligenda bona to a creditor ; but diroetod that, after payment of necessary 
charges, tho balance should be deposited in the registry until a general grant 
should issue. 

Qiants ad colligenda bona have been made limited to the sale of a ship, 
to the protection of cargo or other matters relating tlioreto, to sums due and to 
become due on bills of exchange, 4 and to the renewing a lease which would expire 
before a general grant could be made. 6 Administration of this nature may be 
granted, not only to any one whom the Court considers for the occasion eligible, 
but to the persons who are entitled to a full grant, or to entiro strangers whom 
mere chance has brought into tho matter. 6 

By section 225 of tho Indian Succession Act, corresponding with s. 41. of 
the Probate and Adminstration Act, it is provided that when a person has died 
intestate, or leaving a will of which there is no executor willing and competent 
to act, or where the executor shall, at the time of the death of such person, be 
residont out of the provinco, and it shall appear to the Court to bp necessary or 
convenient to appoint some person to administer the estate or any part thereof, 
other than the person who under ordinary circumstances would be ontitled to a 
grant of administration, it shall be lawful for the Judge, in his discretion, 
having regal'd to consanguinity, amount of interest, the safety of tho estate, 
and probability that it will be properly administered, to appoint such person 
aB ho shall think fit to be administrator, and in every such case letters of ad- 
ministration may he limitod or not, as the Judge shall think it. 

1 Indian Succession Act, a. 224 ; Aot V of 1881, a. 40. 

* In the goods of Schwerdtfeger, L. R., 1 P. D., 424. 

• L. 1 P. and D„ 727. 

4 Coote'a Prob. Praot., 167 ; ace la the goods of Von M. Gudolle , cited 8 fiw. and Tr., 22. 

4 In the goods of Olarkington , 8 Sw. and Tr. 880. 

9 Ooote’a Prob. Praot., 166 ; see also pp, 167 and 168, 
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The section is founded upon s. 73 of tho English Probate Act of 1827.* 
In the English Act, however, the words are “ and it shall appear to tho Court 
to be necessary or convenient in any such case by reason of the insolvency of the 
estate of the deceased or other special circumstances ; ” but it has been said that 
the insolvency of the estate is given merely as an example of tho special circum- 
stances which might induce the Court to grant administration under the section * 
Insolvency, it is to be observed, is not mentioned in tho Indian Acts as a 
special circumstance which might rondor it necessary or convenient to make a 
grant, but is probable that where it did exist the Courts here would follow the 
English cases, and treat it as a special circumstance requiring them to act. 
Tho Act gives a large discretion. In In the goods of Far rantls* the decoased, who 
was a paper-makor, was alleged to bo insolvent and his next-of-kin was a woman 
in a low position in life, and quite unfitted to carry on, or wind np <ho buHinoss, 
and the Court, therefore, granted administration to a principal creditor who 
applied for the B&me with the sanction of the other creditor. Thore seems, 
however, to be some conflict of opinion whether s. 7.3 of the English Probate Act is 
applicable, except where the estate of the deceased is insolvent In one case Sir 
C. Cresswell considered that section 73 of the English Probate Act was wholly 
inapplicable to a case where there were persons entitled to administration, and 
no insolvency of tho ostate of the deceased. “ To apply the section nndei 
these circumstances,” he said, “would be a more arbitrary selection on the 
part of the Court,” 41 and in Hawke v. Wedderbnrne* Sir J. P. Wtlde, said, “ Where 
there is any doubt as to tho fact of the insolvency, tho Court clearly ought not 
to pass over the persons entitled under tho statute in case of intestacy or under 
a will, although the 73rd section (of 20 and 21 Viet., c. 77) may perhaps he wide 
enough to give it power to do so.” 1 * * 4 * 6 

According to tho English practice a general statement made upon affidavit 
that it is necessary for the preservation of the personal estate and effects of the 
deceased, that administration should be granted, will not be sufficient to justify a 
grant. The Court must he satisfied that it is necessary and convenient that tho 
grant should be made, 7 and unless there are special circumstances to justify it no 

1 20 and 21 Yiot., o. 77. 

■ In the goods of Farrartde, L. B. 1 P. Div., 441, per Hannen, J , but see Baynes v. 
Mathews, 1 Sw. and Tr., 462 ; and Hawke v. Wedderbume, L. B», 1 P. and D., 594. 

* L. B„ 1 F. Div., 441. 

4 Haynes v. Mathews, 1 Sw. and Tr., 462, p. 462. 

• L. B., 1 P. and D., 594. 

• See Dabbs v. Chtsman, 1 Phill, at p. 159; Mime v. DaCosta , 1 Phill., at p. 177; 
Mentis* v. Pulbrook, 2 Curt, at p. 848, as to the principles on whioh grants are made to 
oreditors. For oaeee in whioh administration has been granted in England nnder e. 78 of 
20 and 21 Yiot., o. 77, see Intestate and Testamentary Succession in India, p. 241. 

* In the goods of Cooke, 1 Sw. and Tr., 267. 
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grant can be made. Thus, in In the goods of White} the persons entitled to 
administration could not be communicated with by reason of the blookade of 
the ports of the Southern States, but the Court refused to grant administration 
to another as the property was not perishable. 

Under certain circumstances the Court may admit portion of a will only 
to probate, as where a particular clause has been inserted by fraud in the will 
of the testator during his lifetime,® or by forgery aftor his death,® or if it appears 
that the testator had been induced by fraud to mako it part of his will. 4 In 
such cases probate, or letters of administration with the will annexed, is granted 
excepting the particular clause. 6 So, whore words or clauses have been introduced 
into a will by mistake or accident, without the knowledge of the testator, the 
Court may admit the will to probate ora itting such words or clauses. 6 Thus, where 
a testatrix, having executed a will leaving a portion of her household effects to her 
daughter, was advised that the bequest to her daughter should be secured to her 
separate use, and she gave directions that a testamentary paper should bo prepared 
to that effect, a paper was thus prepared purporting to be her last will and testa- 
ment and containing a clause revoking all former wills, the testatrix not being 
aware that the paper, which was not read over to her, contained such a clause, 
and the clause was said to have been inserted per incuriam without the instruc- 
tions or knowledge of the testator, and was omitted from the probate. 7 But, 
unless words have been inserted by fraud, accident or mistake without the 
knowledge of the testator, the Court cannot correct the will either by the 
omission of words or by the insertion of other words. 8 

In England, if a testator appoint one executor for a special purpose, or a 
specific fund only, and anothor exocutor for all other purposes, the latter may 
take probate, save and except, for that purpose or fund. Or, if there be no such 
executor, the residuary legatee may take administration (with the will annexed) 

» 2 Sw. and Tr., 457. 

9 Button v. Burton , 8 Phill., 455, note (6). 

• Flume v. Beale, 1 P. Wms., 101. 

4 In the goods of Duane, 2 Sw. and Tr., 590 } Williams on Executors, 882. 

9 Indian Suooession Act, s. 226 j Act V of 1881, s 42. As to oiroumstanoes under whioh 
the Court will or will not order passages in a will to be excepted from the probate, see Billing* 
hurst v. Vickers, 1 Phill., 187 j Curtis v. Curtis, 8 Add., 88 t In the goods of Wartndbg, X Bob. 
Boo., 423 1 Marsh v. Marsh, 1 Sw. and Tr., 628 ; In the goods of Forrest, 2 Sw. and Tr., 884. In 
the goods of Shannon, L. R., 1 P. and D, } 061 $ In ths goods of Honeywood, L. R., 2 P. and D , 251* 
9 Barter v. Barter, L. R., 8 P. and D., 11 s Morell v. Morell, L. R., 7 P. Div., 68 j In the 
goods of Oswald, L. R , 8 P. and D., 162 j Allen v. McPherson, 1 H. L. Oa., p. 209 j In ths 
goods of Duane, 2 Sw. and Tr., 690 ; Rhodes v. Bihodes, L, B., 7 Ap. Ca., 192. 
f In the goods Oswald, L. R., 8 P. and D., 162 
4 Barter v. Bartei, L. R. y 8 P. and D., 11 j see supra pp. 81, 85. 
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of all and singular and effects of the deceased, with the same exception 1 
Probate, however, limited to part of tho estate, it was hold in Bombay, can- 
not be granted,* the whole estate of the testator being vested in the oxeentor 
under s. 179 of the Indian Succession Act, and s. 4 of tho Probate and Admius- 
tration Act, and it seems from the judgment of the Bombay Court that this 
rule is not relaxed by reason of the fact that tho person seeking such limited 
probate is able to got possession of all the property of the testator without tho 
assistance of the Court and that probate is nocossary only to enable him to colloct 
a few outstanding debts. 8 A similar rule in case of letters of administration 
was applied in Bengal. In 1879, in In the goods of Ham Ohand Seal* it was 
argued, that inasmuch as it was not compulsory for Hindus to take out letters 
of administration, letters might bo granted to Hindus limited to particular 
property ; but Pontifex, J., hold, that if Hindus take out letters of adminis- 
tration at all, they must take out general letters. 6 

According to the practice in England, whero a testator has made his will 
for a particular or limited purpose only, — e. y., tho administration of a fund 
vested in himself as trustee, tho administration of an estate vested in himself 
as executor, or the administration of his own property in some particular district 
or country, and has died intestato as regards all other proporty of his own or 
vested in him, the next-of-kin (without waiting for tho executor to take the 
limited probate to which ho is entitled under such circumstancos) may take 
administration of all and singular the deceased’s effects, save and except what 
the testator has himself excepted. In liko manner, the husband of a testatrix, 
who has made her will under a power, may take administration, save and except 
what Bhe had power to dispose of by her will, and has disposed of by it, before 
the executor proves the will. 6 

In India, a general discretion is given to the Court to grant letters of 
administration subject to an exception, wherever the nature of tho case requires 
an exceptionlo be made. 7 Where a grant, with an exception, of probate or letters 
of administration, with or without the will annexed, has been granted, and there 
is other estate of the deceased, the person entitled to probate or administration 
of the remainder of the deceased’s estate may take a grant of probate or 
letters of administration, as the case may be, of the rest of the deceased’s 

1 Code's Prob Pract., 160. 

• In re Thdker Madhavji Dharamai I. L. B., 6 Bom., 460. 

• Ibid. 

• I. L. B., 5 Oslo., 2 1 (8. C.) 4 0. L. R„ 280. 

• See In the goods of Orish Chundsr Mitter , I. L, R., 6 Cal.) 468 1 In the goods of Conor 
Buttya Krishna Qhooal, L h. R., 10 Cal., 554. 

6 Goote’s Prob. Praot., 161. 

f Indian Succession Act, s. 287 \ Aot V of 1681, s. 48. 
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estate. 1 * * Snch a grant of the rest, or a grant cceterorum , as it is technically de- 
signated, is a grant of probate or administration following npon a limited grant. 

We have seen that when an executor dies after having proved the will, but 
before he lias administered all the estate of the deceased, an universal or residuary 
legatee may be admitted to prove the will, and letters of administration with 
the will annexed may be granted to him of the whole estate or of so much there- 
of as may be unadministered. 1 As the executor of an executor is not, in India, 
derivative executor of the original testator, upon the death of the executor or 
administrator of a deceased porson, the estate of the latter is absolutely un- 
represented until some one comes forward and gets a grant of letters of adminis- 
tration. 5 The new representative who may be appointed to administer such 
part of the estate of the testator as may bo unadmin istered on the death of 
the executor is technically called administrator de bonis non , or de bonis non 
administratis. In all cases whero an executor dies without having administer- 
ed the estate fully, a new representative of the estate may be appointed ; 4 
and in making a grant in snch a case, the Court is to be guided by the same 
rules as apply to original grants, and must grant letters of administration to 
those persons only to whom original grants might havo been made. 5 So, 
where a limited grant has expired by cfHuxion of time, or the happening 
of the event or contingency on which it was limited, and there is still some 
part of the deceased’s estate unadministcred, letters of administration will be 
granted to those persons to whom original grants might have been made. 6 This 
form of supplemental grant, although only required whore the doceasod’s estate 
has not been fully administered, is distinguished from a grant de bonis non as 
being a re-grant of the whole of the deceased's estate just as it was sworn to, 
and embraced by, the original grant. Accordingly, the estate, on the second 
grant being applied for, must be sworn under the same amount as that for which 
the original grant was taken, though a part of the estate may actually have 
boon disposed of by the first grantee. 7 The following are examples of cases 
in which supplemental grants may be made : 8 — (1.) Whero an oxecutor has 
been appointed for a limited period, and that period has elapsed, a substituted 
executor, if there be such, takes probate. (2.) Where administration (with 

1 Indian Buooession Act, s. 228 ; Act V of 1881, s. 44. 

a Indian Sucoeasion Act, a. 196 ; Act V of 1881, a. 19. 

8 DeSouua v. Secretary of 8tate t 12 B. L. B., 428. 

4 Indian Snoooaaion Aot, s. 229; Act V of 1681, a. 46 ; DeSouea v. Secretary of State, 12 B. 
L. B., 428. 

8 Indian Snooeaaion Aot, a. 280 s Aot V of 1881, a* 46. 

• Indian Snooeaaion Aot, a. 281 j Aet V of 1881, a. 47. 

9 Abbott v. Abbott^ 2 Phill., 678. See In the goods of Fo*ard, 8 Sw. and Tr., 176 ; Coote*! 
Prob. Pract., 171. 

8 Boo Cooto’s Prob. Praot., 178, 178. 
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the will annexed) has been granted for the use and benefit of a lunatic executory 
the grant ceases on the executor becoming sane, and he is entitled to probate. 
(3.) If in the laBt case the administrator should have died, further adminis- 
tration for the use and bonefit of the executor is granted. If, however, the 
lunatic should have died, the grant of the administration ocases, and adminis- 
tration with the will annexed is granted to the porson entitled thereto. (4.) 
A similar course is followed in the analogous case of a grant of administration 
to a guardian for tho uso and benefit of an executor during his minority. (5.) 
Where administration has been granted to tho attorney of the executor, it 
ceases on the latter duly applying for, and obtaining probate of the will. It 
also ceases on the death of the attorney. (6.) When probate has been granted 
of the substance of a will limited until the original will or an authoutie oopj 
thereof be brought into the registry, the grant ceases on the original or an 
authentic copy thereof being discovered and brought into the registry, and the 
executor will take probate of the original or of tho authentic copy as the case 
may be. So, if administration is granted pendente Lite, it ceases on the deter- 
mination of the suit. 

Where it is found that errors in namos or descriptions have crept into the 
grant, as where names have been misspelled, or tho status of the deceased mis- 
stated, or where the time and place of tho deceased’s death has been misre- 
presented, or the purpose of a limited grant wrongly recited, the errors or 
misdescriptions may be rectified by the Court, and tho grant of probate or letters 
of administration may bo altered accordingly. 1 * * The practice, in England, 
is to bring such errors to the notice of the Court by affidavit.* Alterations 
in respeot of names or descriptions are not confined to those of tho testator, 
but may be made in regard also to executors or administrators where omis- 
sions or mistakes have been mode. 8 If the original grant be lost or inacces- 
sible, a notation or alteration may be mode on an exemplification of it.* In 
the case of In the goods of White, b a probate was amended by inserting tho 
word 4 * * * Ward * instead of that of 4 White.* In another case, the Court allowed 
a probate to be amended, after it had issued, by the addition of a fuller de- 
scription of the testator than was given therein in the first intance.® In In 
the goods of Allchin, t the Court directed a memorandum to be endorsed on a probate, 


1 Indian Succession Act, s 282 j Act V of 1881, s. 48 ; Oooto's Prob. Praot., 175. 

• Coote's Prob. Fraot., 180. 

• Ibid., 179. 

4 Ibid., 178. 

• I. L. B., 4 Calc., 582. 

• In the goods of Tou>pood, L. R., 2 P. and D., 408. 

• L. R., 1 p. and 664, 
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after it had issued, as to the true date on which a will was executed, when it 
was satisfied that the date given in the probate was erroneous. 

It may happen that a codicil is discovered after a grant of probate or of 
letters of administration with the will annexed. In the case of the latter, the 
codicil may be added to the grant on due proof and identification and the grant 
altered and amended accordingly. 1 * * In England, in the case of a codicil being 
found after probate of the will has been granted, the procedure is different. 
A separate probate of the codicil is granted, unlesB it repeals the appointment 
of the executors made by the will, and the first probate undergoes no alteration 
or amendment. If, howover, the appointment of tho executors is annulled or 
varied by the codicil, tho probate must be brought in and a new probate granted 
of tho will and codicil.* Whore an unattested or unexecuted paper incorporated 
by the testator in his will has been omitted from probate, tho probate may 
be amended by engrossing tbo former upon it. 8 

As in England, a grant of probate may be revoked for just cause by the 
Court which granted it 4 * * 

u Just causo ” according to s. 234 of tho Indian Succession Act (corre- 
sponding in tho s. 50 of the Probate and Administration Act), which follows 
tbo English decisions, is explained to be, 1st, that tho proceedings to obtain the 
grant were defective in substance ; 2nd, that the grant was obtainod fraudulent- 
ly by making a false suggestion, or by concealing from tho Court something 
material to the caso ; 3rd, that the grant was obtained by means of an untrue 
allegation of a fact essential in point of law to justify the grant, though such 
allegation was made in ignorance or inadvertently ; 4th, that the grant has 
become useless and inoperative through circumstances ; 5th, 6 * that the peraon to 
whom the grant was made has wilfully and without reasonable cause omitted 
to oxhibit an inventory or account in accordance with the provisions of Part 
XXXIY of the Indian Succession Act, or Chap. II of the Probate \nd Adminis- 
tration Act, or has exhibited under that Part or Chapter an inventory or account 
which is untrue in a material respect. 6 

1 Indian Succession Act, s. 238 * Act V of 1881, s 40. 

1 Indian Succession Act, s. 18 5; Act V of 1881, s. 10; see Coote’s Prob. Praot., pp, 255, 
250, oiting Dr. Lnshington in Sheldon v. Sheldon, 3 No. Ca , 255, 266. 

1 Coote’s Prob. Praot., pp. 255, 256. 

4 Indian Succession Act, s. 284 and Act V of 1881, «. 50, as amended by ss. 2 and 11 of 

Act VI of 1880. 

4 Added by Aot VI of 1889, ss. 2, 11. 

• The following examples are given by the sections s— (a.) The Court by which tho grant 

was made had no jurisdiction, (b.) The grant was made without oiting parties who ought 
to have been cited, (c.) The will, of whioh probate was obtained, was forged or revoked. 
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A grant of probate is not in the nature of a summary proceeding to Ini 
contested by a regular suit in the Civil Court. 1 It must be contested in tho 
Court out of which the grant issued, and it must be contested bofore the Court 
sitting as a Court of Probate, and not in the excrciso of its ordinary civil juris- 
diction * It was said by Markbt, J., in the case of Komollochun Butt v. Nilrntton 
Mundk , 8 “ The duty of the Judge upon an application being made under this 
section (234 of the Indian Succession Act), somewhat depends upon what has 
passed on the previous grant of probate Clearly, however, the first thing for 
him to do is to direct notice to be given to the executor, and all persons interest- 
ed under the will, or claiming to have any interest in the estate of the deceased. 
It is also clear from s. 261 (of the Indian Succession Act) that tho executor will be 
the plaintiff in tho regular suit which the Judge will then have to try, and the 
object of this is cloar. It is in order to enable the Judge, if ho thinks proper, 
to call upon the executor to prove the will again in tho presence of the objector, 
notwithstanding the prior probate, just as in England he may be called upon 
to prove the will in solemn form t But a discretion is left to the Judge. Where 
there has been alroady full inquiry as to the genuineness of the will, the Judge 
will probably take, as ho would have a right to take, tho provious grant of probate 
as primA fade evidence of the will, and so shift the onus on to tho objector. 
But if there had been no previous contention, and the will had only been proved 
summarily, or, in what is called common form in England, that is, without any 
opposition and merely ex parte , to tho satisfaction of the Judge, who can know 
nothing of the circumstances or the state of the family, then he ought, in all 
ordinary eases, to have the will regularly proved afresh so as to give the ob- 
jector on opportunity of testing the evidence in support of the will, before being 
called upon to produce his own evidence to impeach it.” 

The examples 4 in section 234 of the Indian Succession Act arc apparently 
not intended £o be exhaustive and tho Courts will act upon other circumstances 
which show that it is expedient or equitable that a grant should be revoked. 
If a mino r obtains probate on the suggestion, or tacit understanding, that he is 
of full age, or an executor obtains probate of a will of a living person, tho pro- 

(<*,) a ob tained letters of administration to the estate of B, as his widow, but it has sinoe 
transpired that she was never married to him. (e ) A has taken administration to the estate 
of B, as if he had died intestate, but a will has since been discovered. (/.) Since probate 
was granted, a later will has been disoovered. (g.) Since probate wos granted, a codicil has 
been disoovered, whioh revokes or adds to the appointment of exeontors under the will. (A) 
The person, to whom probate was, or letters of administration were, grantod, has subsequently 
become of unsound mind. 

• Utyho v. William*, 8 N. W. P. H. 0, B., 80S. 

• IMi., p. 874, per Tubnsr, Offg. 0. J 

• 4 Calc, 300: <S 0.14 0 h 

4 See p 840, note (0) 
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bate mast be revoked . 1 * * Ia In the goods of Morris} administration granted to 
the elected guardian of the children of the intestate was recalled, there being 
a testamentary guardian who had not renounced. In the goods of Ferrier} the 
tenant-for-life having assigned his interest to the remainderman, after taking 
administration with the will annexed, the grant was revoked and fresh adminis- 
tration granted to the remainderman. 

In England, the Coart never revokes a grant made to a wrong person except 
where the person, having the right to the grant which is to take its plaoe, asks 
for that and. is also prepared to take it at the same time that he makes his 
application to revoke . 4 * Thus, in Phillips v. Alcock} where a husband had ob- 
tained administration to tho estate of his deceased wife as intestate, and two 
wills were afterwards produced, tho Court refused to revoke the administration, 
until one of the wills had been proved to be good in law. 

The fact of the porson to whom a grant of probate or letters of adminis- 
tration has been made becoming of unsound mind is sufficient ground for revok- 
ing tho probate , 6 * but the Indian Acts are Bileitf, as to what shall be done in cases 
where there are more executors than one, and one of them has, after the grant, 
become insane. In England, in In tho goods of Marshall f two executors had been 
appointed by the testator, and one of them applied for and obtained probate of 
tho will, power being reserved for tho other to come in. Tho executor who had 
obtained probato became of unsound mind and in consequence the estate could 
not be dealt with. The other executor then obtained probate under the power 
reserved to him and application was made to have the probate granted to the 
lunatic revoked. The Court upon such application revoked both probates and 
granted a fresh probato to the sane executor, reserving a power of making a 
like grant to tho lunatic upon his becoming of sound mind and desiring to 
obtain the same . 8 There have been cases in England in which the Court has, 
without revoking the original grant, made subsidiary grants, as where a sole 
executor has become a lunatic. In such a case a new grant has tieon made to 
tho Committee of the lunatic, or, whore there was no Committee, to the residuary 
legatee for his use and benefit until he should becomeof sound mind . 6 

1 In the goods of Napier , 1 Phill., 83 ; see Coote’a Prob. Praot., 187 i Trmlestown v, lWm- 
lestoum, 8 Hagg., Bo. R. f 243. 

• 2 Sw. and Tr., 860 j Coote’s Prob. Praot., 29, 

• 1 Hagg., 241. 

4 Coote’s Prob. Praot., 191. 

• 2 Leo, 97. 

• Illustration (h), s. 284 of the Indian Suooesiion Aot. 

1 1 Curt., 297. 

• See In the goods of Newton, 8 Curt., 428 } X* the goods of Phillips', 9 Add., 886.* 

• Coote’s Prob. Praot., 198 j see In the goods of Binehes , 1 Curt, 286 j see also Indian 
finooeision Act, s, 196, 
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Persons who seek to question a will must prove an interest suffioiont to 
entitle them to a locus standi in Court, but the want of interest is an objection 
which should be taken at the earliest possible stage of the proceeding, 1 * * * * and, it 
seems, a legatee under a will has, so long as the will stands, an interest sufficient 
to maintain a suit for the revocation of probate.* In Loro Blwbosoondwri Dabecf* 
where a judgment-creditor attached certain property^ ffolonging to his debtor, 
who was the noxt-of-kin of the deceased, the widow of tho demised appliod 
for probate of an alleged will of her husband, and it was held, that tho judg- 
ment-creditor was ontitled to oppose the grant of probate of tho will which 
had the effect of passing property which otherwise would have come to tlio 
heir. In tho case of Baijnath Sahai v. Desputty Singh,* a Hindu testator died 
leaving B, alleged to be his adopted son, and C, who would have been his heir 
in default of adoption, and made a will of which B applied for probate, and 
it was held, under the Succession Act and Hindu Wills Act, that creditors of 0 
were not parties having any interest in the estate of the deceased, and were 
therefore not entitled to oppose, the grant of the probate, and this decision 
was approved of by the frivy Council. 6 

In Kortoollochun Butt v. Nilrutton Mundle* K and J, two brothers, originally 
held possession of certain joint properties in which they each had a half share. 
On the 1st January, 1872, J died childless, leaving a widow who would, there- 
fore, under Hindu Law succeed to his estate. On tho 13th November, 1875, K 
obtained probate of a will alleged to have been executed by J shortly before 
his death. Before the grant of probate, namely, in June, 1875, the widow had 
sold her interest in her husband’s estate to the plaintiff, who Drought a suit to 
recover her share in the property upon the strength of his purchase alleging 
the will, which was at variance with his interest, to be a forgery. The will 
having been found to bo a forgery tho District Judge gave the plaintiff a decree. 
The High Court, however, held that tho probate was conclusive, and that on 
application should have been made to rovoko it, and postponed the final decision 
until the p laintiff had had an opportunity of making such an application. 

In the case of Umanath Mukerjee v. Nilmoney Singh Deo J which followed 
the case last quoted, it was held by the High Court that a creditor who has, 
prior to a grant of probate, attached property to which his judgement-debtor 
would naturally be entitled as heir of tho alleged testator, has such an interest 

1 Mayho v. Williams, 2 N. W. P. H. 0. R., 268. 

■ Ibid. 

• I. L. R., 6 Oalo., 460 j In re Hwrro Lull Shaha , I. L. B., 8 Cal., 670. 

• I. L. R., 2 Oal., 208, (S. 0.) 26 W. B., 489. 

• Ntymonsy Singh Dso v. Umanath Mookerjee , I. L. R., 10 Oal., 19, p. 26. 

• 1. L. R., 4 Oal., 860, S. 0., 4 0. L. B„ 176. 

1 7 0. L. R., 837, (8. C.) I. L. R., 6 Cal., 429. 
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in tho property of tho doceasod as to entitle him, on probate of an alleged will 
being granted, to apply for revocation of the probate for just cause. That oase, 
however, was taken up to the Privy Council and, although the Judicial Com- 
mittee refrained from coming to any final decision as to the right of an attach- 
ing creditor to apply for revocation of a probate, they expressed grave doubt whe- 
ther ho could do so, at least in a case which is not founded on the ground that the 
probate had been obtained in fraud of creditors . 1 * * In a subsequent case before the 
Calcutta High Court, where an attaching creditor entered a caveat on the ground 
that tho will set up by the wife of a deceased judgment-debtor was a forgery and 
in fraud of creditors, the Court, acting upon the opinion expressed by the Judi- 
cial Committoe, held that the attaching creditor was entitled to oppose tho grant 
of probato.* 

The widow of a Hindu testator who has died leaving sons has sufficient in- 
terest to apply for tho revocation of probate on tho ground that the will is not 
genuine, or to call upon the executor to provo the will in solemn form per testes fi 

Where a person, whoso interest is such as would have entitled him to 
appear in proceedings instituted for obtaining a grant of probate, had notice of 
such proceedings before tho grant of probate was issued, and abstained from 
coming forward, he will not be allowed to insist that the will be proved in 
solemn form , 4 * unless, perhaps, it were made ont that the circumstances leading 
him to believe tho will was not genuine had not como to his knowledge, until 
after the grant of tho probate . 6 

Where an application is made for revocation of probate by a person who 
alleged that ho had no knowledge of tho previous proceedings, the Court ought 
to allow tho applicant an opportunity of proving his allegation and if satisfied 
that ho had no such knowledge, should order a now trial as to the factum of 
the will . 4 

When once probate in solemn form has been granted, no one who has been 
cited, or has taken part in the proceedings, or who was cognTsant of them 
can afterwards soek to have it cancelled, but possibly a review might be allowed 
on a proper case being made . 7 

Where probate of the will of a deceased mohunt had boon granted to the 
favourite chela, who had been appointed by the testator to be malik of all the 

1 Nilmoney Singh Deo v. Vmanath Mukorjee, I. L. B., 10 Cal., 19. 

• Surbomongala Dassi v. Shashibhoosun Biswas , I. L. B., 10 Cal., 413. 

■ Brinda Chowdhrain v. Radhxea Chowdhrain , I. L. B., 11 Cal., 492. 

4 Ratchf e v. Barnes, 2 8w. and Tr., 586 ; Newell v. Weeks, 2 FliiU., 224 ; Re Pitamber 
Otrdhar, 1. L. B., 6 Bom., 688. 

• Brinda Chowdhrain v. Radhica Ohowdhrain , I. L. B., 11 Cal., 492. 

• In re Dintarini Debi, I. L. R., 8 Cal., 880. 

1 Re Pitamber Otrdhar , 1. L. B., 5 Bom., 688. 
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properties comprised in the endowment, it being provided by the will that if 
anything wore done prejudicial to the interests of the endowment, or contrary 
to Hindu practice, religion, or usages, the property should vest in such disciple 
of his who should be competent and virtuous, — it was held that the Court had 
no power to revoke the probate on the ground that the chela to whom it had 
been granted had taken to an immoral courso of conduct, and in consequence 
had been excluded from the community of mohunts. 1 It was pointed out that 
the proper course in such a case would be to bring a suit under the Religious 
Endowment Act, or any other Buit, for a declaration that the person, to whom 
probate had been granted, had disqualified himself for the office. If in such a suit 
a decree was obtained and duly certified to the Court which granted probate, 
that Court, would, it seems, direct the revocation of the probate.* 

A grant of probate must be contested boforo the Court out of which it 
issued sitting os a Court of Probato, and not in the oxeroiso of its ordinary civil 
jurisdiction. And, the fact that a grant is contested on tho ground of tho exe- 
cution of the will having been obtained by fraud will not, it has been held, 
deprive the District Court, aB a Court of Probate, of jurisdiction to dotormmo 
an application to revoke tho probate. 8 In In re Bhobosoondari Daboe* White, 
J., remarked : — “ The only grounds upon which probato can be impeached in a 
Civil Court are those stated in s. 44 of tho Evidence Act, — viz., that the probnto 
was granted by a Court not competent to grant it, or that it was obtained 
by fraud of collusion, which means fraud or collusion upon the Court, and 
perhaps also fraud upon the person disinherited by tho will ; 6 but it cannot 
bo shown that the will was never executed by tho testator, or was procured by a 
fraud practised upon him.” 6 


Under the Indian Succession Act and tho Probato and Administration Act, 
tho jurisdiction in granting and revoking probates is conferred on the District 
Judge in all oases within his district,’ but the High Court has concurrent 
jurisdiction with him in the exorcise of all powers conferred upon him on that 
behalf, 8 and every order made by him in virtue of such powers is appealable to 

1 Mohan Doss v. Lutchmun Dass, 1. 1*. R , 6 Cal., 11 { (S. 0.) 6 0. L. R., 265. 

• Intestate and Testamentary Succession in India, p. 249. 

• May ho v. WiUiams, 2 N. W. P. H. C. R., 293 ; Pnettman v. Thorn**, L. R., 9 Prob., 70, 

210 . 

4 I. L. R., 6 Calo., 460. 

• Bameely v. Powd, 1 Yes. Sen., 119, 284. 

4 Intestate and Testamentary Succession in India, p. 251. 

1 Indian Succession Act, s. 285 j Act V of 1881, s. 51. 

• Ibid., s. 264 j Act Y of 1881, s, 87 j soc In the good* oj Monohur Uookeryee , 1, L. R-> 5 Cab, 
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the High Court under the rules contained in the Civil Procedure Code appli- 
cable to appeals. 1 By s. 235A of the Indian Succession Act,* and s. 52 of the 
Probate and Administration Act, the High Court has power to appoint such 
Judicial officers, within any district as it thinks fit, to act for the District Judge 
as delegates to grant probate and letters of administration in non-contentiouB 
cases, but, in cases of High Courts not established by Royal Charter, the appoint- 
ment must be made with th^previous sanction of the Local Government. The 
District Court has no jurisdiction except in cases within the Indian Succession 
Act or Probate and Administration Act. 8 Under the latter Act, it has now 
jurisdiction to admit the wili of a Mahomedan to probate. 4 

In Assam, the jurisdiction in granting prohates and letters of adminis- 
tration is vested, not in the Deputy Commissioner, but in the Judicial Com- 
missioner. 8 

The powors and authority of the District Judge in regard to prooeedings 
relating to granting of probate and letters of administration are the same as those 
vested in him in relation to any civil suit or proceeding pending in his Court, 6 
and liis proceedings are generally to bo rogulatod, as far as the circumstances of 
the case will admit, by tho Code of Civil Procodure. 7 It has been suggested 
by Mr. Stokes in his Commentary on tho Indian Succession Act that s. 238 
applies to proceedings of High Courts in tlioir testamentary and intestato 
jurisdiction, and that their proceedings also must be regulated by tho Code of 
Civil Procedure in matters rotating to the granting of probate and letters of 
administration. By the rules, howover, of the High Court, Calcutta, it was pro- 
vided, that the procedure in all cases, which should be brought before tho Court 
in tho exercise of its original testamentary and intestate jurisdiction, should be 
regulated, as far as the circumstances of the caso admit, by the rules of pro- 
cedure laid down in the Indian Succession Act of 1865, whether the Act itself 
applies to tho caso or not ; and in cases in which such rules aro inapplicable, the 
procedure should be regulatod by the Code of Civil Procodure. 8 * 

766, (0. 0.), 6 0. L. R., 228, where as a Court of concurrent jurisdiction, the High Court dealt 
with a case which had been improperly referred to it, under s. 617 of the Civil Procedure 
Code, by a District Judge. 

1 Indian Succession Act, 8. 203, Act V of 1881 j s. 86 j see Brojonath Pal v. Daamoney 
Dassee, 2 0. L. B., 689. 

■ This section has been inserted in tho Act by s. 2 of Act VI of 1881, the District De- 
legates Act. 

• Seo Act XXV of 1888. 

* See Fatimunniesa Begum v. Mir Hamta Ali t 6 C. L. B., 891. 

ft Thdkoor Kristo Burma v. Basoodeb Ghoshamee , 12 W. B., 624. 

• Indian Succession Act, s. 236 ; Act V of 1881, s. 68. 

1 /bid., s. 288 ; Act V of 1881, s. 66. 

* Rule 66, Belchambers’s Boles and Orders, p. 89. Intestate and Testamentary Succes- 
sion in India, p. 264. 
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Under s. 237 of the Indian Succession Act and s. 54 of the Probate and 
Administration Act, the District Judge has power to order the production in 
Court of testamentary papers or to take steps to cause their production in Court. 

The fact that the testator, at the time of his death, had a fixed place of abode, 
or any property moveable or immoveable, within the jurisdiction of the Judge 
is sufficient to give him jurisdiction to grant probate to any one applying there- 
for upon a petition stating theso facts, 1 * * and it hasT)eon hold to bo sufficient for 
the purpose of giving jurisdiction under this section that tho property alleged 
by the petition to have boon situate within the jurisdiction of tho Judge, should 
have been in the possession of tho testator at tho time of his death. 8 In non- 
oontentious cases a District Delegate may grant probate where it appears on a 
verified petition that the testator resided at the tiino of his death within his 
jurisdiction. 8 

Where the deceased had no fixed abode at the time of his death within 
the district, and application is made for probate, the Judge may refuse tlio ap- 
plication if he consider that the* application could be disposed more just ly or 
conveniently in another district. 4 * * * 

Section 244 of the Indian Succession Act, as amended by s. 4 of Act VI of 
1881, and s. 62 of tho Probato and Administration Act give directions as to the 
form in which applications for probato must bo made : — In cases where tho will 
is writton in any language other than English, or that in ordinary uso in 
proceedings before the Court, a translation of the will by a translator of the 
Court, if tho language be ono for which a translator is appointed, or, if the 
will be in any other language, by a person competent to translate the same, must 
be annexed to tho petition for probate. 8 

If an application for probate be properly made and verified it will be 
conclusive for the purpose of authorizing the grant of probate, and no grant 
made upon suth application can bo impeached by reason of the fact that tho 
testator had no fixed abode or no property within the district at the time of 
his deftth, unless by a proceeding to revoke the grant, if obtained by fraud upon 
the Court. 8 

It may be here mentioned that tho Limitation Act docs not apply to applica- 

1 Indian Suooeasion Aot, a. 240 j Act V of 1881, a. 60 > aee In the matter of Hurro hall 
Shah o, I. L. R,, 8 Oal., 670. 

• Run Bahadur Bingh v. Moharanee Rajrup Koer , 4 0. L. R., 498. 

9 8. 241 A of the In dian Succession Aot, inserted by a. 8 of the District Delegates Act * 
Aot V of 1881, s. 68. 

4 Indian Bnooeaaion Aot, a 241 j Act V of 1881, a. 67. 

1 Indian Succession Act, a. 246 ; Act V of 1881, s. 68 j see Rule 079, Belchambers's Rules 

and Order#, pp, 268-70. 

9 Indian Succession Aot, a. 248 j Act T of 1881, a. 61. 

a a 
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lions for probate. 1 * * 4 * Probate, however, cannot be granted until the expiration 
of 7 clear days from the testator’s doath.* But letters of administration with 
the will annexed may be granted within that time.* 

In cases to which the Indian Succession Act applies, the District Judge in 
whose jurisdiction any property of a deceased person is situate, is authorized 
and required under s. 239,* until probate is granted of the will of the deceased 
person, or an administrator of his estate granted, to interfere for the protection 
of such property at tho instance of any person claiming to be interested thoroin, 
and in all other cases where tho Judge considers that the property incurs any 
risk of loss or damage ; and for that purpose, if ho shall see fit, he may appoint 
an officer to take and keep possession of tho property. The jjerson so appointed, 
however, is not a legal representative, and cannot institute or defend a suit. 6 

Prohate, as wo have seen, establishes the will from the death of the testator. 6 
By section 242 of tho Indian Succession Act, it is provided that probate or letters 
of administration shall have effect over all tho property and estate, moveablo 
or immoveable, of tho decoasod, throughout tho province in which tho same is 
granted, and shall bo conclusive as to the representative title against all debtors 
of the deceased, and all persons holding property which belongs to him, and 
shall afford full indemnity to all dobtors paying their debts, and all persons 
delivering up such property to the person to whom such probate or letters of 
administration shall havo been granted, provided that probate and letters of ad- 
ministration granted by a High Court, 7 after tho first day of April, 1875, shall, 
unless otherwise directed by the grant, have like effect throughout the wholo of 
British Indio. 8 9 


1 In re Ishan Ohundor Roy, I. L. It., 6 Calo., 707 j (S. 0.) 8 C. L. R., 52 ; Qobind Chund 
Oowrmt v. Rungun Money Danner, 6 C. L. R., 845, (S. 0.) ; I. L. R., 6 Colo., 60. 

* Indian Succession Act, s. 258 ; Act V of 1881, s. 80. 

■ In the goods of Wilson, I. L. R., 1 Cal., 149. 

4 That section is not incorporated in Act V of 1881. 

9 See Act II of 1874, s. 64. Roe Regimental Debts Act, 26 and 27 Viot., o. 57, SB. 7 and 8. 

• P. 324, supra. 

1 Tho expression * High Coart ’ means — “ (a) a High Court for the time being estab- 
lished under 24 and 25 Viot , o. 104; (b) tho Chief Court of the Punjab; (c) the Court of 

the Recorder, Rangoon/ 1 — Aot II of 1877, s. 1 ; Act XIII of 1875. 

9 The proviso was added by Aot XIII of 1875, s. 2. The section, as amended by Aot 
XIII of 1875 and Aot II of 1877, has boen incorporated, with slight additions in tho proviso, 
as s. 59, in the Probate and Administration Aot, V of 1881. The proviso in that Aot is 
as follows : — Provided that probates and letters of administration granted by a High Court 
established by Royal Charter, or by the Chief Court of the Punjab, or by the Court of the 
Recorder of Rangoon, shall, unless otherwise directed by the grant, have like effeot throughout 
the whole of British India. 
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In the caso of persons not govcrnod by the Indian Succession Act or by 
the Probate and Administration Act, probates, it was held by the Bombay High 
Court, granted in inspect of Hindus, Mahoraodans and other persons not usually 
designated as British subjects take effect only, and can only bo granted, for the 
purpose of recovering debts and securing debtors paying the same, oxcopt so lar 
as was provided by Act XXYTI of I860. 1 * * Cutch Momons* it was hold in 1880, 
were not Hindus, within the meaning of s. 2 of tho Hindu Wills Act, and in 
their caso, therefore, probate eould not be granted to take effect throughout 
India. 8 In cases under s. 179 of the Indian Succession Act, or s. 4 of tho 
Probate and Administration Act, probate limited to part of the estate cannot be 
granted. 4 * 

The wills of (hitch Memnns are now apparently govcrnod, as to probate, by 
the Probate and Administration Act in territories whore that Act is made 
applicable. 

Grants of letters of administration to an Administrator-General, undm 
Act II of 1874, it was hold, wen* qut a fleeted by the amending Act, XT11 of 1875, 
and, oceoidingly, such grants, though general in form, were still limited to the 
Administrator-General’s own Presidency. 6 * But now, under s. 3 of the Adminis- 
trator General’s Act, IX of L881, the High Court may direct, by its graut, that 
probato or letters of administration granted to an Administrator -General ot 
one Presidency shall have effect throughout cither or both of the other Presi- 
dencies. 

Iti the goods of Shnma Churn Muliick , 6 where the testator died in 1872, 
leaving a will dated 20tli November, 1865, and left property within tho local 
jurisdiction of the High Court at Calcutta and also within the local jurisdiction 
of the High Court at Bombay, probate was granted to the executors as to the 
property situate in Calcutta. An application was subsequently made by the 
executors for # a grant of probato limited to the property in Bombay, and a certi- 
ficate under b. 3 of Act XIII of 1875? was asked for. The Court held, that 
it was not empowered under Act XIII of 1875, to grant probate limited to 
property in any province or presidency. Again, in a reference under the Court 
Pees Act, it was held that, except under special circumstances, letters of ad- 
ministration to the estate of a deceasod Hindu must be taken out in respect 

i Bee now Act VII of 1889. 

• See Rahmcibhai v. Haji Juemp, Perry’s Oriental Cases, p. 110. 

• In T9 Haji Ismail , Haji Abdula, I. L. R., 6 Bom., 452. 

4 See supra, pp. 825, 348 j Inn Thaker Madhavji Dharamsi, I. L. E., 0 Bom., 4fi0. 

• In the goods of Hewaon, I. L. K., 4 Calc., 770 j (S. C.) 4 C. L. R., 42. See s CO of Act 

II of 1874. 

4 I. h, E , 1 Calc., 62. 

v S. 242 A of the Indian Succession Act. 
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of the immoveable, as well as the moveable, property forming part of the 
estate, and duty paid on the value of the whole. 1 * But, in tho High Court 
at Calcutta, under the Buies of the Court after the first day of April, 1875, 
all grants of probate or letters of administration under tho Succession Act 
of 1865, and all grants of probate or letters of administration with the will 
annexed under the Hindu Wills Act, 1870, must unless othorwise ordered, be 
drawn up by the Registrar with effect limited to the province of Bengal. 8 

Whenever a High Court grants probate with effect throughout the whole 
of British India, it must by a certificate notify the fact to the other High Courts 3 
and similar provision is made by the Probate and Administration Act for the 
transmission of a certificate whenever any Court under that Act grants un- 
limited probate. 4 * In tho case of an unlimited grant by tho High Court at Fort 
William, the Registrar of tho Court must send with tho certificate an inventory 
of the property and effects of the deceased. 6 Under the rules in force in tho 
High Court, Calcutta, every petition for probate or letters of administration 
must contain, in addition to the particulars required by the Indian Succession 
Act, a statement containing such details ns will show fully how and on what 
principle tho value is calculated or arrived at. 6 Every petition for probate 
must bo signed by the petitioner of his pleader, if any, and verified by tho petitioner 
himself, 7 and by one of the witnesses when procurable, 3 and a person knowingly 
making a falso verification is liable to punishment for giving or fabricating false 
evidence. 9 

Upon an application for probate, so long as it is made bond fide, it is not the 
province of tho Court to go into questions of title with reference to tho property 
of which the will purports tq dispose. 10 On tho other hand, a grant of probate 

1 In the goods of Otiah Chtunder Mitter , I. L. R., 6 Calc., 483 ; (8. C.) 7 C. L. Tt , 593. In 
the reports of this ease tho earlier cases on this subject will be found collected* 

9 Belohambers’s Rules and Orders, No. 701, p. 980, dated the 21st June 1876. As to 
probates and letters of administration granted in respect of estates of Hindus, see the Probate 
and Administration Act, V of 1881, s. 69. Intestate And Testamentary Succession in India 

p. 266. 

9 For tho form of tho certificate, see a. 2 12 \ of th»* Indian SueeoMfdon Act 

4 Act V of 1881, s. 60. 

1 Bolchambers’s Rules and Orders, No. 706, p. 282 

0 Belohambers’s Rules and Orders, No. 700, dated the 1st March, 1879, p 280 ; see Rule 
071, find , p. 369. 

’ Indian Succession Apt, s. 247 ; Act V of 1881, s. 66. 

4 Ibid. t s. 248; Act V of 1881, s. 67. 

• lb id , s. 249; Aot V of 1881, s. 68 ; see Indian Penal Code, Act XLV of 18G0,"Obap XI. 

,# Behan/ toll Sandyal ▼. Jvggo Mohun Qoaaavn , I. L. R., 4 Oalo., 1 ; (8. 0.) 2 0. I*. H.» 
422 ; seo Jogesh Chunder Chukravarti v. Umatarn Debya t 2 C. 1. R., 677 ; Nanhu Jtosr v. 

Gomirun Tholcur , 8 0. L, R., 287. 
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ip pointed out, in the ease of Behary Lull Sandyal v. Jngyo Mohnn Oogmin , by 
Gabtu, C. J m does not oonfer upon the executor any title to proporty which his 
testator had no right to dispose of. It only perfects the representative title of 
the executor to the property which did belong to the testator and over which 
he had a disposing power . 1 

If an application for probate is unopposed, proof of the execution of the will 
is sufficient to warrant a grant of probate, it being of importance that the tes- 
tator’s estate should be represented as speedily as possible, and the grant not 
being irrevocable . 1 In all cases, however, where an application is made for 
probate, the District Judge or District Delegate may, if ho think proper, 
examine the petitioner in person, upon oath or solemn affirmation, and also 
require further ovidence of the due execution of the will, and issue citations 
calling upon all persons claiming to have any interest iu the estate ol the 
deceased to come in and see tho proceedings before the grant ot probate . 8 Any 
person who would be entitled to apply for the revocation of probate would 
also be entitled upon a gencraj. citation to come in and oppose tho grant of 
probate . 4 

In the case of Byjnath Shahai v. BrspuUy Singh* whore the alleged adopted 
son of the testator applied for probate of tho will, the creditors of tho person 
who would have been the heir in default of adoption came in and opposod tho 
grant of probate ; but the Court (Kemp and Birch, J J.) held, that they were 
pot parties having any interest in the estate of the decoascd, and were there- 
fore not entitled to oppose the grant of probate. In tho case, however, of 
JZomullochun Butt, v. Nilrutton Mundle* Maekhy, J., in giving the judgment of 
the Court, said : “ If wo thought thai the decision in Byjnath Shahai v. Besputiy 
Singh went as far as to hold that a purchaser or an attaching creditor could 
npt apply for revocation of a probate, wo should, as at present advised, refer 
the point to be settled to a Full Bench, because we should disagree from such 
a ruling.” *In Komullochun Butt v. Nilrutton Mundle , the Court was of opinion 
that a person interested by assignment in the estate of tho deceased may, where 
a will has been set up and proved at variance to his interests, apply for the 
revocation of the probate of the will so set up . 7 


• Sea In r$ Kobodoorg a, 7 C. L, R., 887. 

• In f Nobodoorga , 7 0. L. R., 887 ; see In re Shuitee Chum Patuck, 28 W. R., 108 1 
Obhoy Chum UueUtfi v. Uma Chum Mustafi, 1 0. L. TL, &B2 ; Ba tyt Banehod v. Vtahnu Banehod, 
X. Iia Ri, 0 Bom., 241. 

1 Indian Suooession Aot, s. 250, as amended by s. 9 of Act YI of 1881 ; Act V of 1881, a 60. 
4 Spp. 848. 

• T, L. R., 2 Calo.. 208 1 (S. 0.) 25 W. R., 489. 

• 4 0. L. R., 175 , (8. 0.) I. h. R., 4 Calo., 860. 

• Intestate and Testamentary Succession in India, p. 268. 
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In another case, Field, J., expressed an opinion that any person who can 
show that he is entitled to maintain a suit in respect of property over which 
probate^ would have effect, possesses a sufficient interest to entitle him to enter 
a caveat and oppose a grant of probate. 1 * * Thus, tho mortgagee, under a mortgage 
executed by the next-of-kin of the docoased after his death, of property which 
was alleged by tho widow, who propounded a will, to have formed part of her 
husband's estate, is entitled to oppose the grant of probate. 8 

In tho case of Uma Nath Mookerjee v. Nilmoni Singh Deo Bahadur , 8 Morris 
and Puinsep, JJ., held, that a creditor, who had, prior to the grant of probate, 
attached property to which his judgment-debtor would naturally be entitled 
as heir of the alleged testator, had such an intorcst in tho property of the 
docoased as to entitle him to apply for revocation of the probate for just cause, 4 * 
under s. 234? of tho Indian Succession Act. Tho last mentioned case was 
appealed to tho Privy Council, and the Judicial Committee, without deciding the 
point as to whether an attaching creditor had sufficient interest to apply for 
revocation of probate, expressed grave doubts whether he could do so, unless 
upon tho ground that tho probate had boon obtained in fraud of creditors.® 
In a still later case, 6 the High Court at Calcutta allowed an attaching creditor, 
who had entered a caveat, to oppose the grant of probate on tho ground that 
tho will which waH sot up by the wife of tho testator was a forgery and a fraud 
upon tho testator's creditors. 

Cavoats may bo lodged with tho District Judge or District Delegato 7 and no 
proceedings can be taken upon a petition for probate without due nolice to tho 
caveator. 8 In contentious cases, that is, casos where any person appoars in 
person, or by recognised agent or pleader duly appointed to act in his behalf, to 
oppose tho proceedings, and, in cases in which it otherwise appoars that probate 
should not bo granted by his Court, tho District Delegate cannot grant pro- 

1 In Bhobosoondart Dabec , l. L. R., 6 Calo., 460. 

• Ibid. 

• 7 0. L. R., 337, (S. C.) I. L. R., 6 Calc., 420. 

4 Intestate and Testamentary Succession in India, p. 263. 

s Nilmoni Singh Deo v. Umanath Mookerjee , I. L. R., 10 Cal., 19. 

6 Surbomongala Dasei v. Shashi Bhooshun Biswas, I. L. R. f 10 Cal., 413. 

1 Indian Succession Act, s. 261, as amended by Act VI of 1881, s. 6 ; Aot V of 1881, s. 
70, For form of caveat sec s. 252 of Aot X of 1865, and s. 71 of Aot V of 1881. 

4 Indian Succession Aot, e. 253, as amended by s. 6 of Aot VI of 1881 ; Aot V of 1881 
s. 72. Under the rales of the High Court at Calcutta, a caveat must be supported by affida- 
vit within eight days stating the right and interest of the caveator and the grounds of objec- 
tion to the application. Unless such affidavit be so filed, the caveat will not prevent tho 
granting of probate or letters of administration j and no affidavit can bo filod after the 
expiration of eight days, without tho speoial leavo of the Court or a Judge thoroof. — Boloba&r 
berg’s Rules and Orders, p. 275, rule 688. 
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bate. 1 In doubtful cases where thore is no contention, the District Delegate may 
refer the matter to the District Judge and be guided by his instructions.* 

In cases where contention is raised before the District Delegate, or ho con- 
siders that probate should not be grantod by his Court, tiro petition and other 
papers must bo returned to the applicant, unless ho considers it necessary for 
the purposes of justice to impound the s&mo, in which case he shall do so and 
transmit them to tho District Judge. 8 

The forms of a grant of probate and of a grant of letters of administration 
with the will annexed will be found in ss. 254 and 255 of tho Indian Succession 
Act and in the corresponding sections (76 and 77) of tho Probate and Adminis- 
tration Act. 4 

Section 256 of the Indian Succession providod for the taking of an ad- 
ministration bond from “ ei'ery person to whom any grant of administration 
shall he committed , 6 and upon that section, taken in connection with tho defini- 
tion of probate in s. 3 of the same Act, the High Court at Calcutta, in tho 
caso of In the matter of Juggodishari Dabi, held that executors as woll as ad- 
ministrators wore liable to givo security 6 This was contrary to tho practice 
in England, and it appears also that it had boen the uniform piaetico pre- 
viously in the High Court, Calcutta, to grant probate without taking a 
bond from the executors. Moreover, in tho case of Bun Bahadui Singh v. 
JMoharanee Bajrtip Koer , 7 whero it was asked that the grant of probate should be 
conditional upon the executor furnishing security, the Court (Ainsue and 
BROUGHTON, JJ.) had refusod to depart from that practice. The Madras High 
Court had also considerod that a bond could not be taken from a person to 
whom probate was granted. 8 

Notwithstanding tho decision in the case of In the matter of Juggodishari 
Debt , it does not seem to have been the intention of the Legislature to depart 
from the rule of English law in framing the section ; for, in tho Statement 
of Objects Aid Reasons to tho Probato and Administration Act, V of 1881, the 
- Legal Member of Council says : “ The Indian Succession Act, following the 
English law, provides for the taking of security for the due discharge of his office 
only from an administrator, it being considered that, in the cose of an executor, 

1 Indian Succession Act, s. 253 A, inserted by Act VI of 1881 s. 7 ; Act V of 1881, s. 73. 

* In dia n Succession Act, 253 8, inserted by Act VI of 1881, s. 7 ; Aot V of 1881, s. 74. 

• Ibid,, s. 258 0, inserted by Act VI of 1881, s. 7 j Aot V of 1881, s. 75. 

4 These sections have been slightly altered by Aot VI of 1889, as. 4, 5, and 12, 18. 

4 For these words in italios tho following have now been substituted ; “ Every person to 
whom any giant of letters of administration shall be committed.”— Act VI of 1889, s. 6. 

• I. L. H., 7 Oal., 84 (S. C.) 8 0. L. R., 397. 

* 4 0. L. R.» 498. 

Proceedings, December 22nd, 1800, 3 Mad. II. 0 R., App. x« 
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who is selected by tho testator himself, such security can safely be dispensed 
with.” 

In the Probate and Administration Act, 1 * * 4 * however, it was thought necessary 
to give the Court discretion to take security even from an executor, on the 
ground, it seems, that, amongst the classes to which that Act applies, cases, 
it was apprehended, might occasionally occur in which it might be expedient 
that security should be given.* Now, under the Indian Succession Act, as 
amended by s. 6 of Act VI of 1889, it is no longer necessary for an executor to 
furnish security. 

The proceedings in contentious cases before the District Judge must, as 
nearly as may be, take the form of a regular suit, the petitioner for probate beings 
plaintiff, and the person opposing being defendant. 8 Whore the will is contested, 
the Court is bound to consider not only whother the alleged will was executed by 
the testator, but whother the will is valid or invalid, and whother probate of 
the will ought to he granted. Every consideration, in fact, which ought to 
induce the Court to refuse probate of the will must be taken into account.* 

Where probate has been wrongly granted, tho proper course is to apply to 
the Court by which it was grantod to revoke the probate, for a grant of pro- 
bate can only be contested by a suit in Court (sitting as a Court of probate 
and not as a Civil Court) out of which tho grant issued, 6 and the persons who 
seek to contest a will must prove an interest to entitle thorn to a locus standi 
in the Court. 0 

Until a grant of probate has been revoked or recalled, no person other than 
the grantee has power to sue or prosecute any suit, or otherwise act as represen- 
tative of the deceased throughout the Province is which the grant was made, 7 and 


1 Every person to whom any grant of letters of administration is committed, and, if the 
Jndge so diroot, any person to whom probate is granted, shall give a bond to thee Judge of the 
District Court to enure for the benefit of the Judge for tho time being with one or more 
surety or snretios, engaging for the due collection, getting in, and administering the estate of 
the deceased, which bond shall be in suoh form, as the Jndge from time to time by any general 
or special order diroots. 

9 Act V of 1881 s. 78. Intestate and Testamentary Succession in India, p. 268. 

* Indian Succession Act, s. 261 ; Act V of 1881, s. 83 ; see Bavj% Ranchod v. Vishnu 
Ranchod, I. L. 9 Bom., 241. 

4 Antoofa Bundari Dabi v. Jugutmoni Dabi , 6 0* L. &., 176 ; see Baroda Boondu res Doasia 
V. Muddun U ohun Bhaha , 24 W. B., 1C2. 

4 Mafho v. Williams, 2 All. H. 0. R., 268 ; Komullochun Dutt v. Nitrutton Mundle, I. L. 

R , 4 Cal., 860, (S. 0.) 4 0. L. B., 176, per Maekbt, J. 

9 Vide supra, p. 849. 

1 Indian Succession Act, s. 260; Act V of 1881, s. 12; see Stat., 20 and 21 Yiot., o. 
77, s. 76. 
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where probate is revoked, tho executor and others who have acted on the faith 
of the probato are protected, bond fide payments to the executor under the pro- 
bate being a legal discharge to the persons making the payments and tho 
executor himself being entitled to recoup himself all payments lawfully made by 
him. 1 * * 

Under s. 333 of the Indian Succession Act and s. 157 of tho Probate and 
Administration Act, which sections have boon added to thoso Acts respectively 
by ss. 10 fend 17 of Act VI of 1889, “when a grant of probate or letters of 
administration is revoked or annulled under this Act, tho porson to whom tho 
grant was made must forthwith deliver up the probate or lottcrs to the Court 
which made the grant. If stick person wilfully and without sufficient cause 
omits so to deliver up tho probato or letters, lie shall be punished with fine 
which may extend to one thousand rupees, or with imprisonment which may 
extend to three months, or with both.” 

Section 259 of the Indian Succession Act and h. 81 of the Probato and Ad- 
ministration Act make provision % for the filing and preservation by District 
Judges and Distinct Delegates of all wills of which probate or letters of ad- 
ministration with the will annexed have been granted, and for the appointment 
by the Local Government of a public registry of wills* 

As to costs in contentious cases reference may be made to Mr C note's, 
Probate Practice, pp 263-206. 

Where the difficulty had been created by the testator himself, the costs of 
probate and litigation of both parties may be ordered to come out of the estate. 8 

1 Indian Succession Act, a. 262 ; Act V of 1881, a. 84. 

* In Registration Act, III of 1877, as. 42 46 as to do pom ting wills in l&egirttrutinn nfltoea. 

9 CJiarter v. Charter , L, It., 7 H. of L., 364 , hi lowoi Couit, L. It , 8 Ch. I) , 218. 
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LECTURE XI. 

POWERS, DUTIES AND LIABILITIES OF EXECUTORS. 

Executors of thoir own wrong —Powors of Executors generally— Powers of Mahomodan Exocu- 
tors — Duties of Executors — Distribution of tbo testator's estate, and Abatement of lega- 
cies— Executor's nssont to logacios — Refunding of Legacies — investment of Funds to 
provide for Legacios— Liability of ExecatorB — Devastavit. 

Ordinarily an executor is tho person to whom tlio execution of his will 
is confided by the testator’s appointment. 1 There is, however, another class 
of executors who are not appointed to the office, hat who arc treated as Buch in 
consequence of their having interfered with the estate of the deceased. Such 
a person is called executor of his own wrong, or executor deson tort . 

Tlio circumstances which will constitute a person an executor de son tort 
are the Bame in India as in 'England. Tt is, however, to he home in mind that 
tho provisions of the Indian Succession Act relating to executors do son t(rrt 
wore not made applicable to Hindus and other persons to whom the Hindu 
Wills Act applies, nor have they been in any way incorporated in tho more recent 
Act, the Probate and Administration Act. 

From tho case of Jogendrancirain Deb Hoy hut v. Emily Temple ,* it would 
appear to he doubtful whether tho principles applied in England against a per- 
son who intermeddles with tho estate of a deceased aro applicable at all in tho 
caso of Hindus. In that case Phear, J. said : — “ According then to the state 
of the law affecting Hindus, as I understand it, if a debtor dios leaving his 
debt unsatisfied, tho creditor must look for payment to the person who has 
received tho deceased ’s property in duo course of descent, or in^Bongal, if the 
deceased man has left a will, to tho excoutor who has taken assets, or to an 
administrator who has taken out administration. Now by what outward signs is 
the creditor to recognize the person who bears any one of theso three characters. 
Obviously there is but one available duo to him, viz., the faotum cf his 
dealing with the assets of tho deceased. And 1 am of opinion that here, as in 
England, the creditor is not obliged to seek out the root of any one’s authority 
whom ho finds in possession of the proporty which the deceased man left at his 
death. Ho may sue such a person on tho foundation of that possession only, 
and in the event of his doing so, it will bo on the defendant to show not only 

1 See Indian Suooession Act, s. 2. 

3 2 I nil. Jar., N. S., 234} see Roghnonath Ohose v. Buddinath Mitter, Morton’s Rep., by 
Muntriou, 308; Mohar Esaada Bye Sahib Pushwah v, E. L Co. t 1 Tay, and B., 290. 
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that he did not in fact become possessed of tho property in either one of the 
characters of heir, executor or administrator, but also to establish that ho has a 
good title to hold it by some other right. If ho is unable to do this, the Court 
will hold him liable, as of his own wrong, to discharge the plaintiff’s claim in tho 
same way, and to tho same extont, as if he wore actually clothed with one of 
the three characters which I have specified. I conceive this to ho matter of evi- 
dence only, depending upon those principles alone which have led in England 
to the recognition of the vicarial liability hidden under tho name of exocutor do 
son tort . It is suggested that tho doctrine, which T have just attempted to put into 
words, has never yet received judicial sanction in this country, and tho case of 
Mohar Essada Bye Sahib Pushwah v. Eas \t India Company , l has been quoted to make 
out that it has even been condemned It appears to mo, howovor, that thiB argu- 
ment is founded upon a wrong construction of the judgmont which the Court 
passed in that case. Tho plaintiff, as administratrix, sued the defendants for an 
account of their dealings with the oRtate of the deceased during the period 
between the date of the death, # and the date of her own letters of administra- 
tion, on the ground that they had acted as executors de lour tort throughout 
some portion of that interval. Tho Court after expressing some doubt as to the 
exact nature of tho authority or interest conferred by letters of adminis- 
tration in regard to tho property of a deceased Hindu, merely held that they 
certainly do not entitle the administrator to seek an account of dealings effect- 
ed -antecedently to his own grant of administration ; because, if for no other 
reason, thero must have beon complete representation of tho deceased and his 
estate from the momont of death in tho shape of an heir (or next-of-kin) to 
whom tho account should be mado by tho inter meddler, if any account wore 
due. I do not understand the Court even to have hinted that defendants 
might not have beon successfully treated as executors of their own wrong by a 
creditor suing to recover on a debt duo to him from the deceased. And in 
Itoghoonath Qhose v. Buddinath Milter* whore a bill of discovery filed against 
persons dealing with an ostato as executors de son tort was demurred to, on 
tho double ground that it did uot show fact of intermeddling, and also that 
under Hindoo Law there could ho no exocutor de wn tort , while the de- 
murrer was allowed, leave was given to amend, and thus, apparently, for no reasons 
are given, the objection of law was overruled. On the other hand, it is, I believe, 
matter of daily practice in the Civil Courts throughout the country to make 
an heir with assets answer for the dobts of the deceased upon the slightest possible 
evidence of kinship, if not upon absolutely none. It does not appear to me there- 
fore, that the opinion which 1 havo already expressed is in any degree novel ” 

* 1 Tay, and B., 890. 

# Morton'* Bop. by Montriou, p 308. 
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That ease was taken on appeal before Peacock, 0. J., and Maophersor, J., 
but these learned Judges, in affirming the judgment of the Court below, did not 
find it necessary to decide whether a Hindu could be made executor de son tort . 

An executor de son tort , according to the Indian Succession Act, is one who 
intermeddles with the estate of the deceased, or does any other act which belongs 
to the office of executor, while there is no rightful executor or administrator in 
oxistonce ; but intermeddling with the goods of the deceased for the purpose of 
preserving them, or providing for the funeral, or for the immediate necessities 
of the family or property of the deceased, or dealing in the ordinary course 
of business with goods of the deceased received from another will not make 
a person an executor de son tort. 1 * * 4 * It seems, however, that a very slight cir- 
cumstance of intermedding with the goods of the testator will make a person 
executor de son tort. Thus, if a man sells any of the goods, or if he takes the 
goods to satisfy his own debt or legacy, or demands the debts of the deceased, 
or makes acquittances for them, or receives thorn, he will become an executor 
de son tort .* So, if lie pays the debts of the deceased with the money of 
the deceased or carries on the business of the deceased, or if, he sue as 
executor , 8 or if in an action brought against him as oxocntor, he ploods in 
that character, this will make him an executor de son tort > 

If a porson apj>ointcd an agent by the deceased in his lifetime to collect 
debts and sell his goods continues to do so after ho hears of the death of the 
deceased, ho will be treated as an oxecutor of his own wrong in respoct of all 
acts done by him after he became aware of the death . 6 

If an executor de son tort hands over part of the property, of which he 
has wrongfully possessed himBolf, to a second person, that person may possibly 
bo sued in oquity ; but he is not liable as executor de son tort* Thus, in the case 
of Pauli v. Simpson , 7 where a lessee died intestate during the term, and his widow 
entered without taking out administration and paid the rent, at^ afterwards 
her son-in-law took the premises with her concurrence and with the assent of 
the landlord, and paid rent and continued to occupy during the remainder of the 
term, it was held, that although the widow might have been chargeable as exe- 
cutrix de son tort , her son-in-law had not mode himself executor de son tort by 
taking the premises from her . 8 

1 Indian Succession Act, s. 265 j Williams on Executors, pp. 265-866. 

* Williams on Exeontors, 260-268. 

* Indian 8uooession Aot, s. 265, illustration (c}« 

4 Williams on Exeontors, 268. 

* Indian Suooession Aot, s. 265, illustration (6). 

* Hill v. Curtis, L. B. t 1 Bq., 90 1 Pauli v, Simpson, 9 Q* B., 865. 

9 9 Q. B., 865. 

9 Williams on Exeontors, 267, 
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In William v. Eealen, 1 it appeared that, in 1810, a lease for 01} years was 
granted by the predecessor in title of the plaintiff to one u H. G., his executors, 
administrators, and assigns.” In 1814 H. G. died intostate. His widow ad- 
ministered to his estate and remained possessed of the ostate till her death 
in 1843. After her death, G. S, H., the father of the defendant, who had 
married a daughter of H. U., without any administration, took possession and 
received the rent, paying the ground-rent, and ho continued to do so till his 
death in 1856. After the death of G. S. H., the defendant received, and conti- 
nued to rcoeive the rent, paying the ground-rent and dividing the balance 
between the two sisters and himself — no further administration having been 
taken out. Ho continued to do this down to the expiration of tho lease, when 
he delivered up the premises to the plaintiffs out of repair. The Court was of 
opinion, that tho defendant had done more than the defendant in Pauli v. Simp- 
son, and was executor de non tort of the term. 

If a man, however, take the goods of tho deceased by mistake supposing 
them to he his own, he will not Jpe executor de non tort ;* nor if ho take them as 
agent for the rightful executor. 8 

If thoro bo a rightful administrator or executor, a person who gets pos- 
session of property belonging to the estate of the deceased or otherwise interferes 
with the ostate is a trespasser and not an executor de son tort > Woio the more 
possession of assets to constitute a man executor de non tort , there might, as 
pointed out by Sir J. Plumer, M. ft., be at one and the same time both a rightful 
executor and an executor de son tort , the former deriving his title from tho will 
which he had proved, the other clothed with his character by virtue of liis 
having part of tho assots on his hands, and if portions of tho effects could bo 
traced into the hands of twenty or more persons, oach of them might on that 
principle be an executor de non tori. h 

If a person sets up in himself a colorable title to tbe possession of tho 
goods of tho Seceased, though he may not be able to establish a completely strict 
and legal title, it will bo sufficient to exempt him from being charged as an exe- 
cutor de son tort.* 

An executor de son tort , it was said by Lord Cottenham, has all the liabili- 
ties but none of tho privileges that bolong to the character of oxooutorJ He 

> L. B., 9 0. P., 177. 

1 Williams on Exoentors, 268. 

• ibid. See Bytes v. By tea, L. B., 5 G. P., 118. Intestate and Testamentary Succession 
in India, p. 274. 

4 Anonymous, 1 Salk., 812, Tomlin v. Beck, 1 Tarn, and B., 438, 

9 Tomlin v. Beck, 1 Turn, and Buss., 488. 

9 Feminga v. JarrcU, 1 Esp. N. P., 886. 

1 Ooirmehnel v. Carmchn$l f 2 Phill., 0* C.> p. 103. 
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is answerable to the rightful executor or administrator, or to any creditor or 
legatee of the deceased, to the extont of the assets which may have come to 
his hands, after deducting payments made to the rightful executor or adminis- 
trators, and payments made in a duo course of administration. 1 He is not liable 
for a general account, but only to the extent of assets he has received, and he may 
be sued to tho extent of such assets, although thore be no legal representative.* 
Ho may discharge himself in a suit for account by proving that he has handed 
over tho assets to tho rightful representative. 8 But tho agent of an oxeeutor 
de son tort does not discharge himself by accounting, in respect of his dealings 
as agent with tho deceased’s estate, to his principal ; for the law does not re- 
cognise the relation of principal and agent among wrongdoers. 4 In Sharland 
v. Meldon , B A, who was employed by the widow of the testator to collect the 
debts due to tho estate, collected the debts and paid the money over to tho 
widow, believing she was the administratrix. The widow died without having 
obtained letters of administration, and it was held, that A having received 
monies which he know to be part of the estatp of the testator, and not having 
accounted to tho legal representative of the testator, was liable as as executor 
de son tort. 

An executor dc son tort cannot, in England, specially pload a retainer for 
his own debt, for otherwise tlie creditors of the deceased would be running a 
race to take possession of his goods without taking administration to him. 6 
Under the Indian Succession Act, s. 282, and also under the Probate and 
Administration Act, 7 no executor has a right of retainer for his own debt in 
preference to other debts. 

In the case of Buckley v. Barber , 8 Parke, B., said, that the act of an execu- 
tor de son tort is good against the true representative only where it is lawful, 
and is such an act as tho true representative was bound to perform in due course 
of administration.* 


Wo have seen 10 that the whole of the property of a deceased testator vests 
a Indian Succession Aot, s. 266. 

• Coots v. Whittington, L. B., 16 Eq. 534, following Raynor v. Koehler , L. R., 14 Eq. 262, 
and dissenting from Cary v. HilU , 1 5 Eq., 79. 

• Hill v. Carter , L. R., 1 Eq., 90. 

4 Sharland v. MUdon , 5 Hare, 469. 

• 5 Hare, 469 

6 Williams on Exeontors, 273. 

1 Aot V of 1881, s. 104. 

• C Exoh., 164. 

• Qraynbrook v. Korn, Plowd., 282. 

10 Supra, p. 313. 
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in tho executor as such. Under s. 44, Rule ( b ) of the Civil Procedure Code, 1 
“ No claim by or against an executor, administrator or lieir, as such, shall be 
joined -with claims by or against him personally, unless tho last mentioned 
claims are alleged to arise with reference to tho estate in respect of which tho 
plaintiff or defendant sues, or is sued as executor, administrator or hoir, or arc 
such as he was entitled to, or liable for, with the deceased person whom ho 
represents,” and by section 437 of the same Code it is further providod that, 
“ in all suits concerning property vested in a trustee, executor or administrator, 
when tho contention is between tho persons beneficially interested in such 
property and a third person, tho trustee, executor or administrator shall 
represent tho persons so interested, and it shall not ordinarily bo necessary to 
make sack persons parties to tho suit ; but tho Court may, if it think fit, oiilor 
them or any of them to bo made such parties.” 

In respect of causes of action which survive, an executor has tho Bamo 
power to sue as tho deceased had while living * He has also similar powers 
to distrain for routs due nt the timg of tho testator's death. 8 As to causes of action 
which survive, s. 268 of tho Indian Succession Act, and s. 89 of the Probate and 
Administration Act provide that all demands whatsoever, and all rights to pro- 
secute or dofend any action or special proceeding, existing in favour of, or 
against a person at tlie time of his decease, survive to and against his executors or 
administrators ; cxcopt causes of action for defamation, assault as defined 
in the Indian Penal Code, or other personal injuries not causing tho death 
of the party; and except also cases where, after the death of tho party, tho 
relief sought could not be enjoyed, or granting it would be nugatory 4 Thus, 
where the plaintiff in a divorco suit dies tho cause of action will not survive. 

Under b. 438 of the Code of Civil Procedure executors who have proved 
the will must bo made parties to a suit against one or more of th«'m, but exe- 
cutors who l^Lve not proved the will need not bo joined as parties. 

As to the disposal of property, the power of an executor under tho Indian 
Succession Act is unqualified. He may dispose of tho property of tho testator 
either wholly or in part in such manner as he thinks fit. 6 In this respect his 

* Act XIV of 1882. 

1 Indian Soocession Act, s. 267 ; Aot V of 1881, s. 88. 

• Ibid. 

4 Aot XII of 1856 provides that executors may sue and bo sued in certain oases for 
wrongs committed in the lifetime of a doceased person. See Powell v. Rees, 7 A. and E., 426, 
and Richmond v. Nicholson , 8 Scott’s Oa., 134 j Kirk v. Jodd , L. It., 21 Ch, D , 484 j See 8 and 
4 Will. IV, o. 42, s. 2. 

Aot XIII of 1855 further makes provision for suits for compensation to families ior loss 
occasioned by the death of a person caused by actionable wrongs. That Act corresponds 
with Lord Oaicpbbu/s Act, 9 and 10 Viet., o. 98. 

4 Indian Succession Act, s. 269, 
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position is the same as that of an executor in respect to personalty under the 
English law, the general rule in England being that an executor in his lifetime 
may dispose of and alien the assets of the testator and that for this purpose he 
has absolute power over them, and they cannot be followed by tho creditors of 
the deceased. 1 * “ It would bo monstrous,” said Lord Mansfield, “ if it were 
otherwise, for them no one could deal with an executor.” So, in Hcott v. Tayler ,* 
Lord Thurlow said : — “ It is of great consequence that no rule should be laid down 
hero which may impede executors in their administration or render their disposi- 
tions of the testator’s effects unsafe or uncertain to a purchaser. His title is com- 
plete by sale and delivery ; what becomes of tho price is no concern of his. This 
observation applies equally to mortgages or pledges, and oven to tho presont 
instances where assignable bonds wore merely without assignment.” 3 

Tho pledgee from an executor of the assets of the testator may sell them if 
they are not redeemed within the proper time and tho purchaser from him will 
take a valid title. 4 * 

In the case of a will made after tho Succession Act came into force, by an 
Englishman domicilod in India, charging tho testator’s estato with the payment 
of debts, the executors borrowed money wherewith to discharge debts incurred 
by them in the administration of tho estato ; and in thoir capacity of executors 
gave a bond for tho repayment of the amount borrowed on a particular date, 
and at the same time mortgaged all thoir right, title and intorest in certain 
real estate of the testator as further security, giving a power of salo, on default 
being made, to tho mortgagee. By a third instrument, they further constituted 
the londer their true and lawful attorney to soil the real estate mortgaged. 
Default having been mado, tho mortgagee, under such power-of -attorney, con- 
voyed tho real ostate and all the estate and interest of the executor therein, 
free from tho mortgago, to a third porson in consideration of a sum of Bs. 35,000. 
Tho purchaser, who was resisted in his attempts to get possession bj one of the 
legatees of the testator, brought a suit for a declaration of his title and for 
possession of tho property comprised in the conveyance. The legatee contended 
that the executors had no authority to confer a power of salo ; but a Full 
Bench of tho High Court at Allahabad held (Stuari, C. J., dissenting) that 
the oxccutors had such a power undor s. 269 of the Indian Succession Act, and 
that tho conveyance was accordingly valid and operated to transfer the property 
to the purchaser. 6 

1 Whale v. Booth , 4 T. B., 625. 

* 2 Dick. 725. 

1 Williams on Executors, 989 ; Mead v. Orrery , 8 Atk., 289 j Russel v. Plaice, 16 Rear., 26, 29. 

4 Ru seel v. Plaice , 16 fioav., 28, 29. 

* Seale v. Biown , I. L. B., 1 All,, 710. Soo Russel r. Platce f 18 Beav., 21 ; 18 Jur., 2M ; 

28 L J., Ch., 4U. 
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The power of an executor must be taken to be unqualified only in respect 
of the property still veRted in him. If he should have asscntod to a specific 
legacy, his assent has the effect of divesting his interest as executor in the 
subject matter of the legacy and transferring the property in it to the legatee, 1 
and he becomes, until delivery, a mere trustoo for the legatee* After assenting 
to a specific legacy, therefore, his right of disposal ceases, although, until assent, 
a sale or mortgage of the legacy is valid. 8 In England, Loui> Rt. Leonards, 
in his Treatise on Vendors and Purchasers, 4 considered it doubtful whether it 
was safe to take an assignment of a specific legacy from the executor without 
the concurrence of the specific legatee, lest the executor should have assented 
to the bequest, and he cited Tomlinson v. Smith* But Mr. Coote 6 observes, that 
this was a case of gross fraud, and concludes from all the cases that if a purchaser 
or mortgagee shall bond fide deal with an executor within a reasonable time after 
the testator’s death, and obtain possession of the muniments of title, a specific 
legatee would never bo permitted at law or in equity to set up the executor’s 
assent against the sale or mortgage, for by sale and delivery the title of the 
purchaser or mortgagee is complete. However, the general rulo cortaiuly is 
that, at law, tho title to any specific thing bequeathed vests, upon the assent of 
the executor, absolutely in the legatee. And evon in equity, if the legatee, 
after the assent, were to assign to a bond fide purchaser, tho title of the assignee 
would be better than that of any subsequent purchaser from the executors. 7 

Previous to the Hindu Wills Act, which made s. 179 of the Indian Succession 
Act applicable to Hindus and others to whom that Act applied, the executor of 
the will of a Hindu, aH we have seen, took nothing from tho grant of probate, his 
title being founded simply and solely upon the will of his testator. 8 His powers 
of dealing with the property of the deceased therefore were only snoh as the 
express words of the will gave him. 9 In a case before the Hindu Wills Act, 


1 Indian Succession Act, b. 293 ; Act V of 1881, b. 113. 

• Diat ▼. Burford , 19 Bear., 409. 

• See Indian Succession Act, b. 269, illustration, (cr). 

4 Vol. II, p. 66, 9th edn. 

• Finch, 878. 

• Mort. p. 881. _ , . 

• William, on Executor,, 938 note (i) s Ewtr v. Corbet, 2 P. Wine., 140 , Lemn on Trnete, 

419. Intestate and Teatamentary Succession in India, p. 277. 

• Shore BM V. Buldso Date, 1 B. L. B., O. C., S4| Tiruvalur v. Ktruttnappa Uudali, 1 

Mad. H. C. R., 59. _ 

• Brimaty Jaykali Debi ▼. Bhibnath Ohatttrjee, 2 B. h. R., 0. 0., IjtrVvu*, J- See 
Srssmutty Dome r. Tarocftum (Woo Ohowdhry, Bourlte. Part VII, « . 

flmday r. Until. Baboee Munraj Kawwaree, 6 Moore’s I. A., 398. ^ 

Chmtibai, 8 Bom. H. 0. B, 180, 181 1 and Dhun Bay r. * ov « ht ? n ' “ B> 7 _ 

also Treepooratoodary Dotm r. Deb^roaatK Tagort, I. «> *""• 

r. Deorguvmey Dottm, 2 0. L. B„ 112 and 8 0. Is. B., 816, (S. 0.) I. L. B, 4 Oal., 488. 

V V 
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where an exeoutor under a Hindu Will, in order to save the estate from sale 
in exeontion of a decree against his testator, raised a loan npon a mortgage 
of the testator’s estate, it was held, that even if the executor had funds with 
which he might have paid off the decree, the mortgagee's claim was good, 
unless he knew of tho existence of such funds, or might, by the exercise of 
ordinary diligence, have known of them. 1 

The Hindu Wills Act may be said to have extended the powers given by 
the Indian Succession Act to executors of the wills of Hindus. Now, however, 
that Act must be read with the amendment made by s. 154 of tho Probate and 
Administration Act. The effect of the Probate and the Administration Act was 
to take out of the Hindu Wills Act the sections of the Indian Succession Act 
(with the exception of s. 187) relating to probato and exeoutors which had been 
incorporated by s 2 and to re-enact them with slight modifications, but with 
wider application.* 

The Probate and Administration Act, however, by s. 90 gave a much less 
extensive power to deal with the testator’s property than that was given to 
executors by the Indian Succession Act, in so far that it made the consent 
of the Court necessary to every disposition of property by an executor*. The 
reason for the marked distinction in the powers conferred upon executors by the 
two Acts was, apparently, that the Legislature considered it unsafe to extend 
to executors and administrators in the Mofussil, the full powers conferred by 
the Indian Succession Act. 

Section 90 of the Probate and Administration Act, as it was originally 
enacted, has been repealed by Act VI of 1889, and the following has now been 
substituted for it : — 44 (1) An executor or administrator has, subject to the provi- 
sions of this section, power to dispose, as he thinks tit, of all or any of the pro- 
perty for the time being vested in him under section 4. (2) The power of an 

executor to dispose of immovoable property so vested in him ^subject to any 
restriction which may be imposed in this behalf by the will appointing him, 
unless probate has been granted to him and the Court which granted the probate 
permits him by an order in writing, notwithstanding the restriction, to dispose 
of any immoveable property specified in the order in a manner permitted by 
the order. (3) An administrator may not, without the previous permission 

1 Kali* Nurain Roy Chowdhry v. Ram Cooutai Chand, W. R. for 1864, p 99. 

• See Htpra, pp. 811-312. 

• Section 90 of the Probate and Administration Aot was originally as follows t — An 
executor or administrator has power, with the consent of the Court by which the probate 
or letters of administration was or were granted, to dispose of the property of the deceased, 
either wholly or in part, in such maimer as he thinks fit : Provided that the Court may, when 
granting probate or letters of administration, exempt the executor or administrator from 
the necessity of obtaining snob oonsent as to the whole or any specified pert of the assets of 
the deceased. 
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of the Court by which the letters of administration were granted, — (a) mortgage, 
charge or transfer by sale, gift, exchange or otherwise any immoveable property 
for the time being vested in him under section 4, or (6) lease any such property 
for a term exceeding five years. (4) A disposal of property by an executor or 
administrator in contravention of sub-section (2) or sub-seotion (3), as the case 
may be, is voidable at the instance of any other person interested in the property. 

(5) Before any probate or letters of administration is or are granted under 
this Act there shall be endorsed thereon or annexed thereto a copy of sub- 
sections (1), (2) and (4), or of sub-sections (1), (3) and (4), as the case may be. 

(6) A probate or lotters of administration shall not bo rendered invalid 
by reason of the endorsement or annexurc required by the last foregoing sub- 
section not having been made thereon or attached thereto, nor shall the absenoe 
of such an endorsement or annexure authorise an executor or administrator to 
act otherwise than in accordance with the provisions of this section."* The 
powers, therefore, of executors to whom the Probate and Administration Act is 
applicable have been considerably ^extended by the amending Act 

An executor is in the position of a trustee for the persons interested in the 
estate. 1 * * In England, if he purchases directly or indireotly through the medium 
of a trustee any part of the assets, he is liable to account for the utmost advan- 
tage made by him out of the subject purchased.* Under the Indian Acts,* the 
sale is voidable at the instance of any other person interested in the property sold. 

Co-executors, in England, howover, numerous, are regarded in law as an 
individual person, and the acts of any one of them in respect of the adminis- 
tration of the effects, are deemed to be the acts of all, inasmuch as they 
have all a joint and entire authority over the whole property. 4 * * * So, in India 
where there are several co-executors the powers of all may, in the absenoe of 
any direction to the contrary, be exercised bj any one of them who has proved 
the will.® T^us, one of several executors has power to release a debt,* or settle an 
account with a person accountable to the estate, and, in the absence of fraud, the 
settlement will be binding on the others, oven though they may have dissented. 9 
So, he may surrender a lease, 8 sell, grant or assign a term or other property,* 

1 Ball ▼. Ballet , 1 Cox., 134. 

• Ibid., j Evans v. Jackson, 8 Sim., 217. 

• Indian Succession Aot s. 270 ; Act V of 1881, s. 91. 

4 Williams on Exeontors , 950. 

4 Indian Succession Act, s. 271 ; Act V of 1881, a. 92. 

• TmKyi Succession Act, i. 271, illustration [a ) ; Jacomb v. Banvood, 2 Ves., Sen*, $07. 

1 Smith v. Everett, 27 Bear., 446 j flee Turner v. Bardey, 9 M. and W., 770 { Chartto* v. 
Durham, h. B., 4 Oh., 482. 

• Indian Bnooeaakm Aot, •. 271, illustration (6). 

• Ibid., Qtastartiott, (c) j Simpson v. Qutttndge, 1 Madd., 616. 
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assent to a legaoy, 1 * * or endorse a promissory note. In foot, one of several exe- 
cutors has all the powers which the Legislature has seen fit to confer upon 
a sole executor, unless the will otherwise directs, as where the will appoints a 
number of executors and directs that two shall form a quorum. In that ease 
no act oan bo done by a singlo executor. 

The fact that a direction in a will that two or more of several executors 
appointed shall form a quorum will make invalid any act done by one renders 
it unsafe for any one to deal with a singlo executor, unless ho sees the probate 
and ascertains that there is no such direction in the will. Whero there are several 
executors appointed, one of them cannot exercise the powers of the others with- 
out having proved the will. In the case of Hindus and Mahomedans, executors 
governed by the Probate and Administration Act arc not bound to take out 
probate, bat it seems that one of several such executors cannot carry on a suit 
without first taking out probate.* 

Where one of several executors dies, the powers of the office become vested in 
the survivors. 8 On the death of a sole executor or last surviving executor, leaving 
assets of the testator unad ministered, the administrator of such assets has ho 
same power as the original executor. 4 * A married woman to whom probate has 
been granted has all the powers of an ordinary executor. In casos to which the 
Indian Succession Aot applies, probate cannot bo granted to a married woman 
without tho consent of her husband. 8 But such consent is not necessary in cases 
coming under the Probato and Administration Act. 

The powers of Mahomedan executors to whom the Probate and Administra- 
tion Act applies, are no longer, it seems, determined by Mahomedan Law, but 
by the provisions of that Act. 6 

1 now pass on to consider tho duties of au executor. 

It is the duty of an executor to perform tho funeral of tho deceased in a man- 
ner suitable to his condition, if the testator has loft property sufficient for the pur- 
pose, 7 or, in cases ooming within the Probate and Administration Act, to provide 
funds necessary for tho performance of the requisite funeral ceremonies. Under 
Hindu Law such ceremonies are required to be performed by the members of 
the family of the deceased. Where there* is no direction in the will as to how 

1 Ibid., illustration (d). 

* Shaik Moosa ▼. 8haik Essa, 1. L. R., 8 Bom., 241 \ see supra, p, 322. 

* Indian Succession Act, s. 272; Act V of 1881, s. 93 s Flanders v. Clarke, 1 Vea. Sen., 
0 ; Hudson v. Hudson, Gas. Temp. Talbot, 127. 

4 Ibid,, a. 273 ; Act V of 1881, s. 94. 

* Indiau Succession Aot, a. 183. 

9 Shaik Moosa r. Shaik Essa , X. L. R., 8 Bom., 241, p. 236. 

1 Indian Succession Act, a. 275. 



DUTJBS Of BWOCTORB. 


Ml 

the obsequies of the deceased are to be performed, the executor must he 
guided, as to the amount of the fund which he provides for the purpose, by the 
amount usually expended at the funeral ceremonies of persons of the safUe rank 
and fortune. 1 * * 

fn a case in England, a question was raised as to tlu> duty of executors 
in disposing of the body of the testator, and it was hold that although there is 
no property in the dead body, yet the executors arc entitled to possession of it, 
and that their duty is to bury it.* The testator in that case had directed that 
his body should be burned by a porson named by him, and that the expenses 
should be paid by the executors. The body was in the first instance buried 
with the assent of tho executors, but subsequently the person named removed 
the body, and had it burned in Italy and sued the executors for the expenses 
which she had incurred. Jt was held that tho direction in the uill as to the die- 
position of tho testator’s body could not be enforced and tho suit was dismissed. 
Tho Court questioned whether it was even lawful in England to burn a dead 
body. 

On an application for probate under s. 244 8 of the Indian Succession Act 
or h. 62 of tho Probate and Administration Act, an executor must state the 
amount of assets likely to come to his hands, but under s. 277 of the Indian 
Succession Act and s. 98 of the latter Act, as amended respectively by ss. 7 
and 15 of Act VI of 1889, a further duty is cast upon him of exhibiting within 
6 months from tlio grant of probate, or within such further time as the Court, 
which granted the probate, may from time to time appoint, an inventory contain- 
ing a full and true estimate of all the property in possession and all the credits, 
and also all the debts owing, to which tho executor is entitled in that charac- 
ter, and also of exhibiting within one year from tho same date an account of the 
estate showing the assets which may have come to his hands, and the manner 
in which thoy may have applied or disposed of; and certain penalties are provided 
for non-compliance with tho terms of tho section. 4 * * * 

1 Seo Mullick v. Mulhck , 1 Knapp , 245 ; Williams on Executors, 972-0. 

1 Williams v . Williams, L. B., 20 Oh. P., 069. 

* As amended by Act VI of 1089, s. 8. 

4 Section 277 of the Indian Succession Act, as amended of ss. 7 and 15, of Act VI of 1889 
exactly corresponds with s. 98 of the Probate and Administration Act, as amended by the 
same Aot. The following aro the terms of the amended seotions 

u (1) An executor or administrator shall within six months from the grant of probate or 

letters of administration, or within such further time as the Court, which granted the probate 

or letters, may from time to time appoint, exhibit in that Coart an inventory containing a full 
and true estimate of all the property in possession, and all the credits, and also all the debts 
owing fay any person to which the executor or administrator is entitled in that character, and 
•hall in like manner, within one year from the grant or within such farther time as the said 

Court may from time to time appoint, exhibit an aoootwt of the estate, showing ths amts 
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According to the rules of the High Court at Calcutta, in all cases in which 
executors or administrators neglect to file their inventories or accounts for two 
months *beyond the time allowed to them by law, the Registrar is ordered to 
issue necessary citations and other process to compel the filing of the same 
and to charge the parties making default with the costs thereof . 1 

In all cases where a grant has been made of probato intended to have effect 
throughout the whole of British India, the executor of any person dying in 
British India and leaving property in more than one province, must include, 
in the inventory of the effects of the deceesed, his moveable or immoveable pro- 
perty situate in each of the provinces : and tho value of such property in 
each province respectively must be separately stated in the inventory.® 

One of the most important duties of an executor is the collection of the 
debts due to the testator at tho time of his death and the payment of the 
testator's debts. In the collection of the former he muBt exercise reasonable 
diligence , 8 and if by neglecting to get in any part of the property he occasions 
loss he will be bold liable to that extent.* t Thus, if by unduly delaying to 
bring an action ho enables a debtor of the decoased to avail himself of the 
statute of limitations he will be personally liable . 6 


which have come to his hands and the manner in which they have been applied or dis- 
posed of. 

“ (2) The High Court may from time to time prescribe the form in which an inventory or 
aooount under this section is to be exhibited. 

11 (8) If an executor or administrator, on being required by the Court to exhibit an in- 
ventory or account under this sootion, intentionally omits to oomply with the requisition, 
he shall be deemed to have committed an offence under section 176 of the Indian Penal Code* 

“ (4) The exhibition of an intoutionally false inventory or aooount under this seotion 
shall be deemed to be an offence under section 193 of that Code " 

1 Rule 690, Bolohambors’s Rules and Orders, p. 276. Hr. Belohambers, in&is note to this 
rule, points out, that no citation has been issued by the Registrar em.offi,c\o since 1848* 

1 Indian Succession Act, s. 277A, and Probate and Administration Aot, s. 99, as amen de d 
respectively by ss. 8 and 16 of Act VI of 1889. The following rale obtains in the 
Court, Calcutta : “ In all oases in which it is sought to obtain an unlimited grant of probate 
or letters of administration, it must stated in the petition that, so far as the petitioner has 
been able to ascertain and is aware, there are no property and effects besides those specified 
as required by s. 277A of the Indian Succession Act : and the petitioner shall und erta ke , in 
ease of its being afterwards found that there are other properties and effects, that be will 
pay the court-fee payable in respeot thereof, and also, in the oase of letters of administration, 
that he will give such further bond (of the nature oontemplated by s. 256 of the Succession 

Act), with a surety or sureties ss he may at any time be oaUed on by the Registrar to give.” 

Belohambers’ s Rules and Orders, p. 281. 

• Indian Succession Act, s. 275 ; Aot V of 1881, s. 100. 

4 lb *d., 328 s Aot V of 1881, s 147. 

* Hayward v J Ktnssy, 12 Hod., 573 ; Williams on Executors, p. 990. 
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If the assets are accidentally lost or destroyed, the executor will not, in 
general, he liable. 1 * * It is otherwise where he ought to have sold or converted 
the assets, and they are subsequently lost. 8 * There is, however, no fixed period 
within which executors and administrators must realise assets outstanding upon 
improper investment, and the period at which the loss is to bo calculated depends 
on the particular nature of the property and the evidence of the case. 8 But an 
executor will bo responsible if he allow money to remain on personal security 
longer than is absolutely necessary * . 4 And ho will be personally liable if he 
leave outstanding a debt to the testator from a defaulting co-executor. 6 Where 
an executor employs an agent to collect money under circumstances which make 
such employment proper, and the money is lost by the agent’s insolvency, the 
burden of proof is not on the executor to show that the loss was not attribut- 
able to his own fault but on the persons who seek to charge him to prove that 
it was.* 

An executor cannot carry on the trade of the testator, except for a reason- 
able time for the purpose of winding it up, 7 but he may, and in some cases is, 
bound to complete contracts entered into by the testator. 8 If he should carry 
on the business of the testator, he will render himself liable on all debts con- 
tracted in the course of the business after the testator’s death. 8 Where 
a trader by his will has directed his executors to carry on his trade and to 
employ a specific portion of the estate for tho purpose, the rule is, that 
although the executor is personally liable for debts incurred by him in carrying 
on the trade pursuant to the will, he has tho nglit to resort for his indemnity 
to the specifio assets so directed to be employed, but no further. 10 

As to the payment of debts, the Indian Acts, 11 provide that they shall be 
paid in following order : 1st, Funeral expenses according to the degree and status 
of the deceased, death-bed charges including foes for medical attendance and 
board and lodging for one month previous to his death ;*• 2ndly, Expenses of ob- 
taining probate including costs incurred for, or in respect of any judicial pro* 

1 Jone s v. Lewis, 2 Ves., Sen., 240. 

• Clough y. Bond, 8 M. and C., 497 ; Fry v. Fry, 27 Bear., 144. 

• Hughes v. Empson, 22 Bear., 181. 

4 Powell t. Evans, 5 Ves., 889. 

• Styles v, Guy, 1 Mao. and G., 422 j Candler r. Tillett, 22 Bear., 257 Intestate and 
Testamentary Bnooession in India, p. 288. 

• In re Brier, L. R. # 27 Ch., 288. 

1 In re Chancellor, L. R., 26 Ch. Dir., 42. 

• Collineon ▼. Lister, 20 Bear., 855. 

• Labouchere v. Tapper, 11 Moo., P. 0., 198 ; Wightman v. Townroe, 1 M. and 8., 412. 

»• In re Johnson, L. R. 15 Oh. Div., 548 ; see In rs Cameron , L. R., 26 Ch. Div., 14. 

m Indian Bnooession Aofc and Probate and Administration Act. 

** Indian Succession Act, s. 279 1 Aot VI of 1881, s. 101. 
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flooding* that may be necessary for administering the estate ; A Srdly, Wages due 
for services rendered to the deoeased within three months proceeding his death by 
any labourer, artisan or domestic servant ;* 4th ly, All other debts, including 
debts due to the executor equally and rateably as far as the assets of the deceased 
will extend, no creditor being allowed priority over another by reason of his debt 
being secured by an instrument under seal or otherwise.* What are sometimes 
called “ executorship expenses ” or “ testamentary expenses ”* in England moan 
the expenses which are payable first and second in order, and include costs incurred 
by executors in obtaining the advioe of solicitors or counsel as to the distribution 
of their testator’s estate ; also the costs of tho executors and other parties in 
an action, whether instituted by the executors themselves or by a beneficiary, 
for the administration of the estate : also the funeral expenses : also expenses 
incurred by the executors for the protection of specific legacies, and payments 
by the executors in discharge of debts falling duo from tho testator’s estate 
after his death.* 

Section 882 of the Indian Succession Act and tho corresponding section of 
the Probate and Administration Act, which direct that all debts known to the 
executor shall be paid equally and rateably, do not, it has been held, interfere 
with the right of a deoreeholdor to have his decree satisfied out of tho property 
of a deoeased person to the exclusion of other creditors, after deducting tho 
expenses ohargeable. 4 

In England, an exeontor was entitled to retain his own debt out of legal assets 
of the testator, although the debt might be barred by the Statute of limitations. 7 
Here, however, there is no such right of retainer in priority to the creditors. 8 

• Ibid., s. 280 1 Act V of 1881, s. 102. 

9 Ibid., s. 281 } Aot V of 1881, a. 103. It will be observed that a. 103 of tbe Probate and 
Administration Aots adds tbo words “ according to their respective priorities (if any)*’ at 
the end of the section. This seems to have been suggested by tbe case of Komul Shaw 
v. Am*, 17 W. ft., 613 1 (8. 0.) 12 B. L. R., 287. 

As to what persons may be inolnded in tho term 1 domoatio servant,’ see Dhamo Strang v. 
Vpendro Mohun Tagore, 8 B. L. R., 244 j Bhim Das v. Upendro Mohun Tagore, 9 B. L. R. f App., 
6 1 and Fttfoba Malhari v. Corfleld, 8 Bom., H. 0. R., App., 21. As to 1 labourers ’ and 4 arti- 
sans,’ see Act XIII of I860. 

9 Ibid', s. 282 1 Act V of 1881, s. 104. 

4 Executorship expenses are not distinguishable from testamentary expenses— Sharp v. 
Lush, L. R., 10 Ch. D., 468, per Jbssxl, M. R. 

• Sharp v. hash, L. R., 10 Ch. D., 468 } Penny v. Penny, L. C., 11 Ch. D„ 440. See Ifile# 
V. Harrison, L. R., 9 Oh. D., 316 i HarUx v. Harloe, L. R., 20 Bq., 471 i Half ▼. Carriek, L, R., 
6 Oh. Dlv., 984—998 1 In re Biel's Estate, L. R., 18 Eq., 677. 

9 m Komul Shaw v. Reed, 17 W . R., 613 s (8. C.) 12 B. L. B., 287. 

4 Stahlsehmidt v. Lett, 1 Sim. and G., 416 i Bill v. Walker, 4 K. and J., 166. 

• Indian Bnooession Aot, s. 212* Aot V of 1821, s. 104 * see 22 and 22 Viot., o. 46, as 
to priority among creditors in England.* 
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In England, in the case of Richmond v. White} where an ox eon tor, who was 
a creditor of the testator, claimed to retain hin own debt out of tin* moneys paid 
into the credit of an action by the residuary legatees for administration, in 
priority to the costs of the action and tho debts of tho creditors, it was said, that 
the right of an executor to retain his own debt was not a right which the Court 
was disposed to extend, and the Court refused to allow tho right of retainer 
Jt would appear that an executor who pays such debts as ho knows of otherwise 
than equally and ratoably as far as the assets of the deceased will extend, will 
be personally liable for any loss occasioned to a creditor of the deceased by such 
improper distribution of tho assets ; 8 but in order to charge him, his knowledge 
must bo actual as distinguished from constructive or imputable knowledge. 8 

in distributing the assets, an executor or administrator must be careful to 
pay such debts as have a priority first ; for, on a deficiency of assets, it ho lias, 
with notice, paid other debts first, lie must answer the preferential debts out of 
his own estate. 4 A testator cannot himself, by the terms of hiH will, change 
the legal order of distribution of fcis assots. 6 

In England, an executor is not bound to plead the Statute of Limitations 
against the demand of one claiming to be a creditor of tho estate 6 So, in Madras, 
in 1877 it was held, in the case of The Administrator-Qtmenil v. Hawkins} that the 
Administrator-General was authorized to pay a barred debt .* In Bombay, also, 
it was hold, in 1878, that an executor might pay a debt justly due by his testator, 
though barred by the Statute of Limitations ; and that he would in equity he 
allowed credit for the payment. 9 Now, by s. 28 of the present Limitation Act, 
XV of 1877, at the determination of the period limited for instituting a suit for 
possession of any property, the right to the property is extinguished, and it 
may be questioned whether, having regard to this section, an executor or ad- 
ministrator will now be justified in paying a barred debt. 10 

An executor under a will to which the Hindu Wills Act did not apply, it 
wob held, had no power by acknowledgment to revive a debt barred by limitation, 
except as against himself. 11 

1 L. B.» 10 Ob. D., 727. 

* Asiatic Banking Corporation v. Amador Vtegas, 8 Bom. H. 0. R., 20. 

• ibid . 

4 See Williams on Executors, 093 and 1033. 

* Turner v. Coe, 8 Moore's P. C», 288. IntestAte and Testamentary SneoesHion in Indie, 
p. 286. 

* • See Coombs v. Coombs, L. R., 1 P. end D., 280 } Vans v. Bidden, L. R„ 6 Oban., 663. 

* 1. 1«. R., I Med., 367. 

• See Ritchie v. Stokes, 2 Mad. H. C. R., 266, 474. 

• TiUackchmnd H internal ▼. Jitamal Sudaram, 10 Bom. H. C. R., *06. 

See UoKeeh Loll v, Busunt Koomaree , I. L. R^ 6 Calc., 365 j (S. C.) 7 0. L. E , 1*1, 

u See Qopal Barmin Moaoomdar v. Mnddonmutty Chtftoe, 14 B, L. R., *1. Intestate and 
Testament arj Succession in India, p. *87. 

V V 
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Where any property come* into the hands of any Administrator-General 
under the Regimental Debt# Act, 26 and 27 Viet., c. 57, s. 21, he must adminis- 
ter the same in accordance with the provisions of that Act relating to prefer- 
ential charges ; and by s. 4 of the Statute, the following classes of expenses and 
debts, in the case of an officer or soldier dying on service, are to be considered 
preferential chargos on his personal estate and payable thereout in preference 
to ail other debts and liabilities, and, aR among themselves, in the following 
order: — (1.) Expenses of last illness and funeral, (2.) Military debts. And 
where the death occurs out uf the United Kingdom, (3.) Servants' wages not 
exceeding two months' wages to each servant, and (4.) Household expenses 
incurred within a month before the death or the last issue of pay to the deceased 
whichever is the shorter period. By s. 5 of the Statute, the surplus only of the 
personal property, after paying the pivforential charges, shall be deemed per- 
sonal estate. 

Now, in England, 32 and 33 Viet , c. 46, which does not apply to Scotland, 
providos (s 2) that in tliu administration of the estate of every person who shall 
die on or after the 1st day of January 1870, no debt or liability of such person 
shall bo entitled to any priority or preference by reason merely that the same is 
sooured by, or arises under a bond, deed or other instrument under seal, or is 
otherwise made or constituted a specialty debt, but all the creditors of such 
person, as well special as wimple contract, shall be treated as standing in equal 
degree, and be paid accordingly out of the assets of such deceased person, 
whether such assets arc legal or equitable, any statute or other law to the contrary 
notwithstanding ; provided always that the Act shall not prejudice or effect any 
lien, charge or other security which any creditor may hold or be entitled to for the 
payment of his debts (s. 1). Now, inasmuch as succession to moveable 
property of a deceased person is regulated by the law of the country in which 
he had his domicile at the time of his death, 1 it must frequently, happen, that 
the distribution of the moveable property of a person dying in this country 
having his domicile clsowhero must be distributed otherwise than under the pro- 
visions of the Indian Succession Act or other enactments in India. So far as 
debts are concerned, s. 283 of the Indian Succession Act, as it was originally 
enacted, directed that if the domicile of the deceased was not in British India, 
the application of his moveable property to the payment of his debts was to be 
regulated by the law of the country in which he was domiciled. 9 That section, 
however, has been amended by s. 9 of Act VI of 1889, and now in the amended, 
section the law of British India has been substituted for that of the country in 

* Indian Succession Act, a. 5. 

* See Hiller v Adm%n%Htrator-(hMral t I. L. B., 1 Cal., 421 ; section 288 of the Indian 
Oaooiesinn Act is not incorporated in the Probate end Administration Act. 
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which the deceased was domiciled . 1 * In England, also, it is the rule as to porson&l 
property that the priorities of creditors are to be regulated by the Inw of the 
country in which the testator was domiciled, though the personal asset k may 
be in another country . 8 

Ah to immoveable property it is almost a universal rule that succession to 
such property is governed by the lor Ion rei or the law of the country in 
which it is actually situate . 3 4 * * In cases, hovvoer, of a deceased person not domicil* 
od in India, where a creditor was entitled under s. of the Indian Succession 
Act to any preference over any class of creditors in India in the application of 
the moveable property to the payment of his debt, lie was not allowed to 
share in the proceeds of the immoveable property in India, unless he gave up the 
preference in x*espect of the moveable property.* This rule is analogous to the 
equitable doctrine of marshalling which in England applies in iho ease where 
there are two claimants and two funds, both of which arc available to one 
claimant, but only one to the other. The fin inor is compelled to resort to 
that fund which tlic other cannot roach r ’ 

The whole estate of the testator being liable in the hand'', of the cxeruior 
for the payment of tho debts of the testator, all debts of whatever description 
must be discharged before legacies arc satisfied . 8 Even voluntary bonds must 
be paid by the executor in preference to logneies . 7 

In cases, where the estate of the deceased is subject to any contingent liabi- 
lities, the executor, in order to protect himself from possible liability, will not be 
bound to pay any legacy without a sufficient indemnity being given to meet any 
liability which may become dub.* It may happen, for instance, that there are 
outstanding covenants of the testator which, though }et unbroken, may or may 
not be broken. Should such covenants hi' broken the execute! would be 
liable to answer the damage dp bonis propriis, In Spade v. Smith? it was hold 
that if an executor, acting bond fide under the conviction that the assets were 
amply sufficient for the payment of the testator's debts, permits specific legate***. 

1 The illustration to s. 283 of tho Indian Succession Act is rupciiled by ft. 9 of Act VI 
of 1889. 

a Wilton v. Dunnany, 18 Be&v , 293. 

■ Birtwittle v. Vardill , 7 Cl. and F., 895. The Indian Succession Act s. 5 adopts 
the rule. 

4 Indian Succession Act, s. 281. This section is of eonrso not applicable to Hindus eto., 
and has not been in corporated in the Probate and Administration Act, 

• See Gallon t. Hancock, 2 Atk., 436 ; Williams on Executors, 1719 et * n . 

• Indian Succession Act, s. 285 ; Act V of 1881, s. 105 ; Williams on Executors, 1347. 

1 Jonet v. Powell , 1 Eq. Cft. Abr., 84, PI. 2 , Halm v. Cos, 32 Bear., 118 \ Williams on 
Executors, 1847. 

• Indian Succession Act, a. 286 \ Act V of 1881, s. 10C. 

’ 8 Ansa. Ch. Gas., 511. 
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to retain or possess themselves of articles bequeathed to them, he will be answer- 
able for the value of those articles with interest, if there should ultimately be a 
deficiency of assets, although the deficiency should bo caused by subsequent 
events which he had no reason to anticipate. 

In England, Romilli, M. R., expressed an opinion, that where the estate 
is administered in Court, and an executor acts under the orders of the Court , 1 he 
will be protected from liability in all cases, and this appears to be now fully 
established . 8 After the payment of debts and necessary expenses, that is, 
funeral and testamentary expenses , 8 specific legatees are to be discharged without 
any abatement, except where there arc specific legatees of a particular fund, 
in which case there may bo an abatement of the legacies inter The 

general estate, being primarily liable for the payment of debts and necessary 
expenses, all that is not specifically boqueathod must be exhausted before specific 
legatee, can bo called upon to contribute . 4 * 6 * If, therofore, the assets, after pay- 
ment of debts, nocessuiy expenses, and specific legacies, are not sufficient to pay 
all the general legacies in full, tho latter must abate or be diminished in equal 
proportions and the executor has no right to pay one legatee in preference to 
another, nor to retain any money on account of a legacy to himself or to any 
person for whom lie is a trustee . 8 Even where there is a bequest of specific 
chattels charged with the payment of a pecuniary legacy and of all the testator's 
just debts and funeral and testamentary expenses, the general undisposed of 
residue will be applied in the first place to the payment of the charge.? 

Tho fact that a legacy is given to a wifo or child otherwise unprovided for,* 
or for a charity , 9 or to an executor for his care and trouble , 10 will not privilege 
it from abatement. In England, it seems that if there be any valuable consider- 
ation for the testamentary gift, as where a general legacy is given in consider- 
ation of a debt owing to tho legatee, or of the relinquishment of any right or 
interest, such legacy will bo entitlod to a preference of payment o^er tlio other 
general legacies, which are mere bounties , 11 but the debt or interest must 

4 la Dean v. Allen, 20 Bear., 1. 

* England v. 7Weyar, L. R., I Eq., 344. See Brewer v. Pocock, 28 Bear., 310. See also 
22 and 23 Viot., o. 35, s. 29. Intestate and Testamentary Sneeession in India, p. 289. 

9 See Indian Succession Act, ss. 279, 280 ; Sharp y. Lush, 10 Ch. D., 468. 

4 Sit eeh v. Tomngion , 2 Ves. Sen., 564; Page v. Leapingwell, 8 Ves., 463; Be Jeffrey's 
Trust, L. B., 2 Eq., 68. 

* See Baler r. Farm e>, L. K., 3 Oh., 537. 

9 Indian Succession Act, s. 287 ; Act V of 1881, s. 107. 

I Hewett ?. Snare, 1 DeG. and Bin., 833. 

II Blower v. Jforret, 2 Yes. 8en., 420. 

* Attorney* General r. Robin*, 2 P. Wms.» 22 ; Duncan r. Watt*, 16 Bear., 204. 

*• FretweU ▼. Stacy, 2 Vera., 434. 

41 Williams on Executors, 1370*1, 
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be in existence at the testator's death . 1 It has boon held that the rule does not 
apply to a bequest to pay the debts of the testator where the creditor* have 
rooeived a composition of less than their amount ; # or to a bequest to pay the 
debts of a third person, whether ho be a relative or not.* 

In England, if an intention can be collected that particular legacies shall have 
a preference, that intention must be followed ; 4 but a mere direction that a legacy 
is to be paid in the first placo, or immediately, or a direction as to the time of 
payment, will not savo legacies from the abatement . 6 But where the testator 
directs that a particular logacy shall be paid at all events, or that a particular 
legatee Bhall be paid her legacy in full , 0 or, having given several legacies, he 
afterwards adds, that as there will be a considerable surplus he gives further 
legacies , 7 the particular logacy, or the first given legacies, shall have a prefer- 
onco . 8 The fact that the time for payment of a logacy is deferred, will not 
give other legacies priority in the distribution of assets . 9 In all cases the <mma 
lies on the party seeking priority to make out clearly and conclusively that such 
priority was intended . 10 

Annuities, in England, charged on personal estate arc dealt with as general 
legacies and abate with them . 11 So, in India, a legacy for life, siims appropriated 
by will to produce an annuity, and the value of an annuity, whore no sum has 
boon appropriated, are treated as general legacies for the purpose of abatement. 1 * 
For the purpose of abatement the value of annuities must bo ascertained. 1 * 
Strictly speaking, there is no residue until all debts and legacies have been paid, 
A residuary logatee, therefore, cannot call upon general legatees to abate . 14 

Where there is a demonstrative legacy, and the assets are sufficient for 
the payment of debts and necessary expenses, the legatee has a preferential 


I Bumdgtt y, Bradijl, 1 1*. W., 127 ; Btoiori v. A Itriet, 2 Vos. Sun., 4A)j Heath y Dieting, 
1 Russ., Gb. Ca., 643. 

• Coppm £ Copptn, 2 P. \V., 296 
■ Shirt y. Wsstby, 16 Vos., 393 

4 Lemn y. Lswin, 2 Ves. Sen., 416. 

• Mourn y. Morret, 2 Vea. Sen., 420. 

• Marsh y. Evans, 1 P. W., 668. 

4 Attomey-Qensral y. Robins, 2 P, W., 24. 

• See Johnson v. Johnson , 14 Sim., 813 * Stammers v. Ha lilley, 12 Sim., 42. 

• Niekisson y. Cockill, 9 Jur., N. S., 975. 

10 Miller v. Huddleetone , 3 Mao. and G., 518. Intestate and Testamenter) Succession 
in India, pp. 290-291. 

II Miller ▼* Huddlestons, 3 Mac. and G., 513 j Hume v» Edwards, 3 Atk*, 693. 

11 Iiidla.ii Succession Act, a. 291 ; Act V of 1881, a. 111. 

14 As to the mode of ascertaining the value of annuities, see Todd y. Bislby, 97 fteay., 
858; Pott* v. Smith, L. E., 8 Kq., 683 i see supra p. 800. 

14 Rt Iqnfs Estate, L. ft., 8 Bq.» 489. 
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claim for payment of his legacy out of the fund from which the legacy is direct- 
ed to be paid, until such fund is exhausted . 1 If, however, after the fund is 
exhausted, part of the Legacy still remains unpaid, he is entitled to rank for 
the remainder against the general assets as for a legacy of the amount of such 
unpaid remainder.* In other words, a demonstrative legacy is liable to abate 
with general legacies when it becomes a general legacy by reason of the failure 
of the fund out of which it is payable.* If the assets are not sufficient to 
answer the debts and the specific legacies, an abatement must be made from the 
latter ratably in proportion to their respective amounts . 4 

The title of a legatee to lvis legacy is not complete until the executor has 
assented to it. b But before such assent, the legatee has an inchoate right to the 
legacy which is transmissible to his personal representatives in case of his death 
before it is paid or delivered . 6 The rule as to the necessity for the executor’s 
assent is imposed by the law for the protection of the executor, who is respon- 
sible to the creditors for the satisfaction of their claims to the extent of the 
whole estate, without regard to the testator** having by his will directed that 
a portion of it should be otherwise applied . 7 The assent may he verbal, and 
it may be either express or implied from the conduct of the executor . 9 Once 
given, the assent, it sooins, cannot be retracted. Accordingly, where executors 
have set apart and appropriated assots to meet a legacy they canuot retain or 
impound any part of the appropriated assets to meet a debt due from the 
legatee to the general estate of the testator . 9 

Tlie assent of executors to a legacy may, be conditional, and, unless the 
condition, where it is one which they may enforce, be performed, there is no assent 
and the title of the legatee iH not completed . 10 Even in the case of a legacy to 
himself, the assent of an executor is necessary to complete his title, and such 
assent will bo implied if in his manner of dealing with the property of the 
testator he does any act which is referable to liis character of legatee and not 
to his character of executor . 11 

1 Indian SucctiMHum Act, x. 280 ; Act V of 1881, a. 100. 

* Ibid . 

9 Mullins y. Smithy 1 Dr. and Sm., 210, per Kindkbmley, V. C. s nr* Creed r. Creed, II 
Cl. imd Fin., 509. 

4 Ibid., a. 290 j Act V of 1881, a. 10 ; see Williams on Executors, p. 1877 j Speech v. 
Tomngton, 2 Vea. 8en., 661—564. 

4 Indian Snoeesaion Act, a. 292 ; Act V of 1881, a. 112. 

• Williams on Executors, p. 1376. 

9 Ibid . 

9 Indian Succession Act, a. 298 ; Act V of 1881, a. 118. 

9 Ballard ▼. Marsden , L. R., 14 Ch. Dir., 874. 

*• Indian Succession Aot, a. 294 ; Aot V of 1881, a. 114. 

11 Indian Succession Act, a. 296 ; A4t V of 1881, »• 115 
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The effect of the assent of the executor to a specific bequest is to divest 
hie interest as executor therein, and to transfer the subject of the bequest to the 
legatee, unless the nature or the circumstances of the property require that 
it should be transferred in a particular way . 1 * * Upon assenting to a specific 
legacy the exeentor becomes a trustee for the legatee . 9 In the case of a legacy 
to executors in trust for certain purposes mentioued by the will, their assent 
has the effoct of causing the bequest to cease to be part of the testator's estate, 
and to oonvert the executors into trustees for those who are beneficially 
interested . 9 

Although the assent of the executor gives effoct to a legacy as from the 
death of the testator , 4 * the exooutor is not bound to deliver any legacy until one 
year from the death of the testator . 6 This is a mere rule of convenience adopted 
to give the executor sufficient timo to inform himself of the state and amount 
of the testator’s assets and discharge the debts of the deceased, and it does not 
in any way prevent the vesting of the legacies . 6 Even where the testator has 
directed that payment of the legacies should be made before the expiration of 
a year from Mb death, the executor is not bouud to make the payment before 
the expiration of the year . 7 Where, however, a testator gives an absolute dis- 
cretion to his executors to postpone the sale and conversion of his estate, they 
are not bound by the rule to convert the property within a year. <*\en though 
some of the property consists of shares in an unlimited Company, and, in the 
absence of mala fide* , they are not liable for loss arising to the estate for non- 
conversion . 8 

An executor who pays a *legacy admits assets for the payment of all. If 
the payment be made voluntarily and there should bo a deficiency to pay the 
other legacies, the executor cannot call upon the legatee to refund , 9 unless the 
payment were made under a mistake of facts , 10 or debts of which he had no 
notice afterwards appear 11 If, however, the payment were made under an 
order of a Judge, he may in Bueh a raise do so , 18 

1 Indian Succession Act, s. 29 3 ; Art V of 1881 , u 113. 

• Die v. Burford, 19 Boav., 402. 

' • /bid. 

% 4 Indian Succession Act, s. 296 ; Act V of 1881, t. 116 

9 Indian Succession Act, s. 297 ; Act V of 1881, s 117. 

• Qarth$hor s v. Ohalie , 10 Yes., 13. 

4 Brooks v. U wis, 6 Madd. f 838 ; see hen ton v. Maude, 6 Mndd , 16 

• Jn r$ Norrington, L. B., 18 Ch. t>., 664. 

• Indian Succession Act, s. 817 ; Act V of 1881, s. 136. 

*• See Liv osoy v. Livetey, 3 Buss., 287. 

** Indian Succession Act, s. 319 ; Act V of 1881, s. 138,- Nelthorp v. Buses, 1 Ch. 

Ca., 186. 

M Indian Succession Act, s. 816 ; Act V of 1881, s. 186, 
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As a general rale a creditor of tho testator may compel a legatee who 
has been paid to refond, whether the assets of the testator were or were not 
sufficient at tho time of his death to pay both debts and legacies, and whether 
the payment of the logaoy by the executor was voluntary or not . 1 But he must 
do so by suit instituted within three years from the date of the payment.* 

If an executor gives Buch notices for creditors to bring in their claims as 
are required by the High Court before he distributes the estate, he will not be 
liable to any creditor of whose claim he had no notice . 8 But, although the 
executor is discharged, any creditor may within three years from the distribu- 
tion,* follow tho assets into the hands of tho persons who may have roeeived 
them . 6 The right of a creditor to make legatees refund may, apparently, be 
lost by laches , acquiescence or such conduct as would make it inequitable for the 
Court to allow such right . 6 

An unpaid legatee or a legatee who has l>eoii compelled to refund by » 
creditor cannot compel a legatee who has been paid to refund any part of his 
logaoy where the assets wore originally sufficient to pay all, whether the legacy 
were paid to him with or without suit, and whether the asBctB might have 
subsequently become deficient by tho devastavit of the executor , 7 or from 
accidental circumstances . 8 It is otherwise whore the assets wore not ori- 
ginally sufficient.* But in that ease the legatee must proceed in tho first 
place against the executor if he is solvent , 10 because, tho assots being insuffi- 
cient, the payment of any one or more of the legacies was a devastavit . 11 
If the executor is insolvent, or not liable to pay, the unsatisfied legatee 
can oblige each legatee, who has been satisfied, to refund in proportion. 1 * 
Where a legatee is compelled to i*efund any portion of his legacy, interest 
is not chargeable against him, and in all cases the refunding, as between legatees, 
must not exceed the sum by which the satisfied legacy ought to have been reduced, 
if the estate had been properly administered . 18 


1 Indian Snooossion Aot, i. 821 j Act V of lb81, a. 140 

t Aot XV of 1877, Sched II, Art. 48 ; see Gxlleepte v. Alexander, 3 Rnaa Gh. Ca,, 188, 7. 

* Indian 8nooeaaion Aot, a. 820 j Aot V of 1881, b 130. 

4 Aot XV of 1887, Sched. 11, Art. 48. 

* Indian Succession Aot, s. 320 ; Aot V of 1881, s. 139. See 9 Geo. IV, r. 38. 

* Ridgw ay v. Newstead, 80 L. J., Ch., 889. 

v Indian Succession Aot, s. 822 ; Aot V of 1881, a. 141. 

9 Pen wick v, Clarke, 81 L. J., Ch., 781 ; see Peteraon y, Peter*™, L. R. f 8 fiq., 111. 

* Indian Succession Aot, a. 828 ; Act V of 1881, a. 142. 

' 19 Ibid. 

u Orr t. Katnet, 2 Vea. Sen., 194. 

19 Indian Succession Aot, s. 828 ; Aot V of 1881, s. 142 ? see 1 Roper iu Legacies, p. 480, 
4th Edn. 

»t Indian Succession Act, ss. 824, 226 ; Aot V of 1881, ss. 143, 144, 



CONVERSION AND INVESTMENT OF TESTATORS KHTATF,. $g5 

After the payment of the debts and legacies the surplus or residue must bo 
pud to the residuary legatee, where such a legatee has been appointed by the 
will . 1 If he shall have died before payment of debts aud legacies, the residue 
will devolve upon his representatives.* 


Chapter XXXVII of the Indian Succession Act and Chapter X of tho 
Probate and Administration Act, provide rules for the conversion of the testator’s 
estate, the investment of funds to provide for legacies, othor than specific legacies, 
where such legacies arc given for life,* or are payable at a future time, 4 or are 
contingent. 6 

In the case of a bequest of a residue to a person for life without nny direc- 
tion to invest the same in any particular securities, the subject of the bequest 
must, under s. 305 6 of the Indian Succession Act, be converted nud invested in 
securities sanctioned by tho High Court. If there be Hueh a direction, then, 
under that Act and also under the Probate and Administration Act, the residuo 
of tho estate must be converted and invested in securities of the kind specified 7 
Tho time and manner in which the conversion and investment mnsf lie made is 
in tho discretion of tho executor, but until tho conversion and investment is 
completed, tho person who would, for tho time being, be entitled to flic income 
of tho fund, when so invested, is entitled, under the Indian Succesdon Act/ to 
interest at 4 per cent., and, under the Probate and Administration Acl,* to 
interest at 6 per cent, per annum upon the market value (to be computed as of 
the date of the testator’s death) of such part of the fund as shall not have boon 
invested in the specified securities. In England, if an executor is expressly 
directed to convert the estate, either immediately or within a reasonable time, 
and he retains investments made by tho testator without reasonable excuse, lie 
will bo charged in the case of loss or depreciation with the amount which the 
investments fyould have produced if converted at the time when the conversion 
ought to have been made. 10 

1 Indian Succession Act, s. 326 ; Act V of 1881, s. 145. 

■ Indian Succession Act, a. 91. 

• Indian Succession Act, ss. 301—305 and 306 ; Act V of 1881, as. 121, 125. 

4 Indian Succession Aot, s. 302 ; Act V of 1831, s. 122. 

• Indian Succession Act, a. 304 ; Aot V of 1881, a. 124. 

• There is no section in the Probate and Administration Act corresponding with s. 305 
of the Indian Succession Act. 

9 Indian Succession Aot, s. 306 j Act V of 1881, s. 125. 

• Indian Succession Act, s. 307. 

• Aot y of 1881, a 126. 

“* See Hows ▼. ( B*rl ef) Dartmouth, 7 Ves., 187 ; Brice v. 8hi«$ ( 11 Van., 819, 2 Tudor's, 

I* 0., p. 978, ef seq. 

W W 
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In the case of a bequest to a minor, where, by the terms of the will the 
minor is entitled to immediate payment or possession of tho subject matter of 
the bequest, and there is no direction in tho will to pay or deliver it to any 
person on his behalf, both tho Indian Succession Act 1 * * * and tho Probate and Ad- 
ministion Act 1 direct that the executor or administrator shall pay or deliver tlio 
same into the Court of tho District Judge, by whom, or by whoso District Delegate, 
the probnto was, or letters of administration with tho will annexed, wore grant- 
ed, to the account of the legatee, unless the legatee bo a ward of tho Court of 
Wards ; and if the legatee be a ward of the Court of Wards, the legacy shall be 
paid into that Court to his account, and such payment into the Court of the 
District Judge, or into the Court of Wards, as the ease may bo, shall be a 
sufficient discharge for the money so paid ; and such money, when paid in, shall 
bo invested in tlio purchase of Government securities, which, with the interost 
thereon, shall be transferred or paid to tlio person entitled thereto, or otherwise 
applied for his benefit, as the Judge or tho Court of Wards, as tho case may bo, 
may direct. 

13) s. .*12 of the Official Trustee’s Act, XV 11 of 1864, it was providod that, 
** if any infant or lunatic shall be entitled to any gift or legacy or residue or share 
thereof, it shall be lawful for the executor or administrator by whom such 
legacy, residue or share may bo payable or transferable, or the party by whom 
such gift may be made, or any trustee of Huch gift, legacy, oi residue or share 
to pu) or transfer the same to the Official Trustee appointed under this Act 
(XV 11 of 1861*), provided that the leave of the High Court to make such pay- 
ment shall be first obtained by motion made an petition. Any money or pro- 
perty paid or transferred to tho Official Trustee or vested in him under this 
section (32) shall he subject to the same provisions as arc contained in this Act 
as to other property vested in such Official Trustee under the provisions 
thoroof "* 

As to allowances for maintenance the general rule in England t*s, that whore 
a bequest is vested and immediate, so that the legatee, if ho were of ago, would 
be entitled to receive his legacy at the end of the year from tho testator's death, 
the Court will order maintenance out of the interost of the legacy, although no 
express prov ision be made for maintenance and even though the income be 
expressly directed to accumulate, provided the parents of the infant legatee 
aro unable to maintaiu him. But no such allowance will bo made by the Court 
if the parents be of ability, 8 ami ability, it seems, must be understood in tho senso 


1 S Soft, ns unlimited bj Act V] of 1881, s. 8. 

* S 127 

* Williams on Executors, pp. 1416-17. Boo Qre*nw*ll v. Grssmoett, 5 Ves., 194; Gotti » T. 

Btaclturn, 9 Vos., 470. 
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of ability to maintain and educate according to the fortune and expectations 
of the infant . 1 

The legatee of a specific legacy is entitled from the testator’s death to 
whatever interest or produce accrues in respect of the subject of the legacy, 
unless the legacy is contingent, in which case ho is not entitled to the interest 
or produce until tho vesting of the legacy. In the interval between the testa- 
tor's death and tho vesting of tho legacy, tho interest or product) forms part of 
the residue of the testator’s estate . 8 

In tho case of a general residuary bequest which is vested, tho legatee is 
entitled to the interest or produce of tho residuary fund from tho death of 
tho testator, but if such a bequest is contingent the interest or produce goes as 
undisposed of . 8 

Tn the enso of general legacies, if a time is fixod for payment, interest 
begins to run from tho time fixod, but, if no time is fixed, the executor lias a 
year allowed within which to reduce the estate into possession, and, therefore, 
interest is payable upon legacies from (lie expiration of that time . 4 It may, and 
docs happen that actual payment in some instances is impracticable within tho 
year, yet in legal contemplation it is considered that tho right to payment 
existed and carried with it tho right to interest and actual payment . 6 Tho 
rule in case of general legacies where no time is fixed is subject, both m 
England and tbis country , 6 to exceptions in the case of legacies in satisfaction 
of a debt , 7 legacies where the testator was the parent or a more remote ancestor 
of the legatee, or has put himself in the position of a parent to tho legatee , 8 
and legacies to minors with & direction that maintenance be paid thereout 
to tho minors , 9 in all of which instances interest is payable from the death 
of the testator. If no time is fixed, a direction to pay as soon as possible 
will not entitle an ordinary general logateo to interest before the expiration of 
a year from the testator’s death. If the testator is a parent or a more remoto 

Ancestor of Ae legatee, or has put himself in loro parent!* to tho legatee, and 

tho legatee is a ipinor, oven where a time is fixed by the will for puyment, 
interest is payable, not from the time fixod according to the general rule, 

1 Williams on Exocntors, p. 1417, note (n). Intestate and Testamentary Succession In 
India, p. 302. 

* Indian Succession Act, s. 309 ; Act of V 1881, s. 128. 

• Indian Succession Act, s. 310 j Act V of 1881, s. 129. 

4 Indian Succession Act, s. 811. 

■ Wood v. Ponovre, 13 Vos., p. 331, poi Grant, M It. 

* Indian Succession Act, s 311 ; Piobato and Administration Act, s. 130. 

1 Clarke v. Sewell , 3 Atk., 99. 

4 Wileon y. Madditon , 2 Y. and C., 372. 

• Boebfori r. Tobin, 1 Vet. Sen., 380 ; tee in In Be Rtchardt, L. B., 8 Eq., 119. 
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hut from the* death of the testator, unless a specific sum iR given by the will 
for maintenance. 1 

We have scon that, wlioro no time is fixed, the first payment of an annuity 
is to be made at the expiration of a year from the testator’s death.® Even 
though an ember pci tod than that is fixed fnrtlio first payment, no interest is 
payable on the an ears of an annuity within the first year from the testator’s 
death 8 If n sum of money is directed to be invested to produce an annuity, 
interest is payable upon it from the death of the testator* 

The rate of interest npon legacies is 4 per cent under the Indian Suc- 
cession Act, 6 and 6 per cent per annum under the Piobate and Administra- 
tion Act 6 

In general an executor is personally responsible for any act by which the 
assets of the testator are wasted or subjected to Iosh or damage by any mis- 
management or misapplication contrary to his duty as an executor, 7 as where 
lie pnys an uufounded chum, or neglects to g|ve notice to renew a valuable lease 
renewable by notice * So, an executor will be liable, if he occasions loss to the 
estate by tu gleet uig to get in pint ol the assets 9 Any mismanagement by the 
executor by whicli loss is occasioned to the estate of the testator ib termed 
devastation or a (Icuntai it 

An executor is not ordinarily liable for the devastavit of his eo-excoutor 
of which ho was not cognizant, 10 but it is otherwise, if he directly or indirectly 
contributed to it, as by unnecessarily allowing his eo-exeentor to have possession 
and control of the assets 11 In the caRe of &htpbrook v. Hiiu'hinbrookM it was 
held that executors might be charged with negligence by joining in a transfer 
to a co-executor upon his representation that it was necessary for tho purpose 
of pnying off debts, but that they w r ere not liable so far as they might bo ablo 
to piove the application of the property transferred to that purpose, although 


1 Indian Succession Act, s 312 , Act V of 1881, b 131, 

* Indian Succession Act, s 29S , Act V ol 18SI, s 118, 

• Indian Succession Act, ** 311, Act V ol 1881, a J33. 

♦ Indian Succession Act s 315 ; Act of V lbbl, s 134 

• S 313. 

• S 132 

I Bac Abr , Executors (L) 1 , Indian Succession Act, s. 327 ; Act V of 1881, 8. 146. 

* Indian Succession Act, s 327, illustrations (a) and (bj. 

^ Ibid, s 328 , Act V of 1881, s 147. 

*• Lanjfotd v. 11 Vos , 333 ; Tha r. Bwfofd, 18 Boar., 412. 

II Langford ▼. Gascoigne, 11 Vos., 333 j Shipbrook v. Minchxnbrook, 11 Ve§., 262 ; Qandlir 
v Tdlet, 22 Bear , 263. 

>• 11 Ves , 262, 
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the executor had possession of other funds, not through his co-executors, which 
he had wasted. If an executor stands by ami scow a breach of trust committed 
by his co-executor, he will bo responsible for the bi*oach of trust . 1 * * 4 * Thus, where 
au oxecutor permitted his co-executor to cany on the trade of tlio tostutor and 
11101*0 was a loss, he was held liable.* 

It is a rule in England that whero assets have actually como into the 
possession of an oxecutor, he is in tlio position of a gratuitous bailee, and there- 
fore cannot bo charged without some wilful default , 8 and there seems nothing 
in the Indian Acts to militato against that rule being applied in India. In tlio 
case of Job v. Jo\* the executor delivered part of tlio stock in trade of the 
testator, who was a watchmaker, to J., a watchmaker and jeweller, for the 
purpose of being sold in the ordinal y course of trade. J. became bankrupt 
and his trustee took possession of all his stock in trade, including the goods of 
the testator, and sold the whole, as being within tlio ordor and disposition of 
the bankrupt. The Master of Rolls (Six' Gnomic Jessei.) held that tlio exe- 
cutor was not liable, as there hod been no wilful default. In order to obtain an 
account against an oxecutor on tlio footing of wilful default it is necessary to 
allege and prove at least one instance of wilful default . 6 

Executors will bo liable for loss or damage which accrues after tho timo 
they ought to have sold tlio property . 6 They will also be liablo if they invest 
the money of the testator in improper or unauthorized securities , 7 or if, without 
great reason, they permit money to remain upon personal security longer than 
is absolutely necessary and loss accrues.* Although an executor is liable for 
loss occasioned by bis not getting in tho estate of the testator, yet if ho act 
in the honest exorcise of his discrtiion as to the timo of selling j property of 
a very uncertain and speculative character, ho ought not to bo held personally 
responsible for loss arising from his not having sold within twelve months . 9 
In Buxton v. BuxtonJ 0 an executor who allowed part of a testator’s assets to 
remain invested in Mexican bonds for a year and hovcii months after tho 
testator’s death, and eventually sold the bonds at a lower prico than might 
have been obtained by a sale iu an earlier period, but who appeared to have 

1 Booth v. Booth , 1 Beav., 125. 

• Ibid. ; so * Horton v. BrocklehurU (No. 2), 2D Beav , 510. 

■ Job v. Job, L. R., 0 Cli. D., 502 ; see In re Symons, L. R., 21 Cli. D., 76?. 

4 L. B., 6 Ch. D , 6G2. 

• Massey v. Massey, 2 J. and H., 728 ; seo In re Bowen, L. R. f 20 Ch, D., 588. 

• Fry v. Fry, 27 Beav., 144. 

1 Soo Walker v. Sytnondtt, 3 Swan., 63 ; Sttckney v. Swell, l M. and C , 8. 

9 Powell v. Evans, 5 Ves., 880 ; seo Loweon v. Copeland , 2 Bro. C. G\, 150. 

• Marsden v. Kent, L. R„ 5 Ch. I>., 598. 

19 1 My. and C., 80. 
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acted throughout with diligence and good faith, was held, under the circum- 
stances, not to lie liable for tho loss consequent on his not having sold them 
sooner. In Orayburn v. Clarkson,* where the the testator, who held shares in 
an unlimited liability company, directed his executors to convert his estate 
with all convenient speed, the executors wero held responsible for an omis- 
sion to sell within twelve months, no reason having been suggested for the 
delay. In Hvllnj v. ifwrw,* Knight Ilitmc, L. *T, thus laid down the law on 
this subject : “ Where au executor acts honestly, it is not every act of impru- 
dence, nor every act of bad management, that is sufficient to charge him. Tliero 
must in each case be some gross act of what the law cullr wilful default —some 
gross and striking inattention to liis duty through which loss has been sustain- 
ed by those for whom he is trustee.” 

In dealing with the leaseholds of a testator or intestate, an executor or 
administrator may grant an underlease, if necessary, for the due administration 
of the property, but cannot give an option of purchase at a future timc. s 

If an executor improperly Hells the assets at an under- value ho will be 
responsible , 4 but if be acts bond fide in selling, ho will not incur liability oven 
where the sale is at an uiider-vuliie. b 

An executor is riot justified in carrying on the trade of the testator except 
for the purpose of winding it up, but be may in some eases be bound to complete 
contracts entered into by liis testator . 6 Even if tlio testator by liis will direct 
that his executor should cany on liis business, the executor will he personally 
liable for the debts incurred by him in carrying on the trade pursuant to the 
will, but if specific assets were directed to be employed in the business, be will 
bo allowed to resort to such specific assets for bis indemnity . 7 “ It is a rule 
without exception,” said Lord Language, M. R., in Kirkman v. llooih , s that 
to authorize executors to carry on a trade or to permit it to be oarriod on with 
the property of a testator held by them on trust, there ought to be tlie most 
distinct and positive authority and direction given by tho will it&lf for that 
purpose.” 

* L. R , 3 Ch., 605. 

■ 9 Jar., N. 8 , 425. 

■ Oceanic Strain Navigation Co v. Rutheibnrry, L. R., 16 Ch., D. (C. A.), 236. Intestate 
and Testamentary Succession in Inrim, p. 312. 

4 Riff r. Gordon, 11 ltaav., 265. 

* Selby v. Bowie, 9 Jur., N. S., 425. 

• ColUnfon v. Letter, 20 near., 360. 

f In re Johnmn, L. R„ 15 Ch. D., 548. 

• 11 Bear., 280; see In re Chancellor, L. R., 26 Ch. D., 42; Brown v. Gellatley, L. R., 2 
Ch., 751 ; In tv Cameron, L. R., 26 Ch. D., 19, at to the disposal of profits where a business 
is carried on by executors. 
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Executors may appoint one of tlieir laaly to he then* agent, ami where the) 
do ho, thoy are to be treated exactly in the same way as if they had appointed a 
stranger as agent , 1 and are liable for his defaults But where executors employ 
an agent to collect money under eireu in stances which make the employ meat 
proper, and the money collected is lost by tlie agent’s insolvency, tin* burden of 
proof is not on the executor to show that the loss was not attributable to his 
own default, hut on the persons seeking to charge him to prove that it was . 8 
Executors will uot bo responsible, where, acting from necessity or according 
to the regular course of business, they employ an agent who misapplies money 
entrusted to him belonging to the estate.* In the ease of liacon v. Llaron* an 
executor, who was resident in London, remitted money of the testator to au 
attorney in the country to pay debts due from the testator and the money was 
misapplied, and he was held not to be liable. But executors will la 4 liable if they 
unnecessarily allow a person to receive money and that person misapplies it . 6 

1 Toplxs v. Harrell , 19 Bnav., 423 ; Home v. Vrinijle, 8 Cl. and Fin., 294. 

• Tw re Brier , b lb, 26 CJh. D , 238.* 

• Ed'nviidfi v. Peal, 7 Bouv., 239 ; Bacon v. Bacon, 5 Vob , 33*. 

4 6 Vcb, 334. 

• iihost v. Wallety 9 Beav., 117 ; boo Bnitark v. Flo wet , L. R., 1 Eq., 29. 
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MAHOMBDAN LAW OF WILLS. 


LECTURE XIT. 

MAHOMED AN LAW OF WILLS. 

Habomoilan Wills sanctioned by Koran — To what extent valid — X)c*fi nit ion — Anitnus tentandi 
necessary — Capacity of testator — Wills of Minors whether valid — Wht» may be Legutoes — 
Assent by hoirs to logiti'ics — What boqnoata nm lawful — WlmL may b© devised — Ne- 
cessity for aceoptanco— Rcvocabilifcy of Malioniedan wills — Snporstitious uses — Perpetui- 
tios — Who may hr Executors — Minors — Lunatics — Acceptance of executorship — llomov&l 
of executors — Powers of executors — Probate aud Administration Act. 

In dealing with the Hindu Law relating to wills, I pointed out that tho 
right of testamentary disposition was not sanctioned by the ancient Hindu Law 
books, atid I endeavoured to trace tho gradual development of tho practice 
among Hindus of making wills, until the right of testamentary devise received 
judicial recognition as port of the substantive law of the land throughout prac- 
tically the whole of India. The Muhmncdan Law of wills, on the other hand, 
is not tho outcome of any such development. From a Mussulman's point of 
view a will is a divine institution expressly sanctioned by tho Koran. Not only 
is tho right of making wills sanctiouod, but its exercise is regulated by tho Koran. 
“ O true beliovors ” says the Koran “ lot witnesses be taken between you when 
death approaches any of you at tho time of making the testament : let there bo 
two witnesses from among you : or two others of a different tribe or faith 
from yourselves, if ye be journeying in the oarth and tho accident of death befall 
you.” 1 

“ Wills ” Hays the Hedaya ” are lawful on a favourable construction. Ana- 
logy would suggest that they are unlawful, because a bequest signifies an endow- 
ment with a thing in a way which occasions such endowment to be referred 
to a time when the property has become void in the proprietor [the testator :] — 
and as an endowment with reference to a future period (as if a person were 
to say, 4 I constitute you proprietor of this article to-morrow ') is unlawful, 
supposing even that the donor’s property in the article still continues to exist 
at that time, it follows that tho suspension of the deed to a period when the 
property is null and void (os at the decease of the party) is unlawful o fortiori . 
Tho reasons, however, for a more favourable construction in this particular are 
twofold. First, there is an indispensable necessity that men should have the 
power of making bequests, for Man, from the delusion of his hopes, is iraprovi- 


s Korun, Ch. V, English trunsl. by Sale, p. 95. 
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deut and dofieieut in practice; but when sickness invades him ho become* 
alarmed and afraid of death. At that period therefore he stands in need of 
compensating for his deficiencies by means of his property, and this in such 
manner, that, if he should die of such illness, his objects (namely, rompcnsul ion 
for his deficiencies, and merit in a future state) may be obtained — or, on the other 
hand, if he should recover, that he may apply the said property to hi* wants, 
and as these objects are attainable by giving a legal validity to wills, they aro 
therefore ordained to be lawful.” Secondly, wills are declared to be lawful in 
the Koran, and the traditions and all our doctors moreover have concurred in 
this opinion ” l * * 

A Mussulman by will may dispose of his property to the extent of ono- 
tliird of it, but a bequest exceeding that amount is not valid. A tradition, 
said to have been delivered by Abet* VekasH, is recognized as the founda- 
tion of the restriction imposed by the Mahomodan Law upon the power of 
testamentary disposition possessed by Mussulmans. The Koran itself is silent as 
to the extent to which a Mussulman mny dispose of his property by will. Tho 
tradition of Abee Vckass is as follows : “ In the year of the conquest of Mecca, 
being taken so extremely ill that my life was dispuired of, the Prophet of God 
came to pay me a visit of consolation l tokl him that by the blessing of God 
having a great estate but no heirs, except one daughter, T wished to know 
4 if I might dispose of it nil by will.' He replied, ‘ No !* and when f severally 
interrogated him 4 * if 1 might leave two-thirds or one-half* ho also replied in 
the negative —but when I asked “if 1 might leave a third,** he answered ‘Yes, 
you may leave a third of your property by will: but a third of your property 
is a great portion, and it is better you honhl leave your boil's rich than in a 
state of poverty which might oblige thorn to beg of others.’ 

According to Mahomedau Law a will need not be in writing, 8 for neither 
the Koran nor the traditions require that a will should bo written. Before tlio 
establislnncnf of Islamism writing was very little in use among tho Arabs, and 
in tho early commentaries upon their laws, all deeds are regarded as being mere- 
ly oral or nuncupative. Wills, therefore, may be either written or verbal, a 
written will being termed wa^ontnamoh and a nuncupative will wnsmt. A will 
itself is defined as the “ conferring a right of property in a specific thing, or iu a 
profit or advantage in the manner of a gratuity, postponed till after tho death 
of the testator.* This is the definition in the Futwa Ahtmgin The testator is 
denominated the moosee^ the thing given or legacy, the moo*a biluu\ and tin 1 person 

1 Hodayo, TV, Bk. LII, Ch. I, Hamilton, j>. 467. 

* Quoted in Hodaya, IV, Bk. LII, Ch., 1. 

" Ruzia Begum v. Aka Mahommed Ibrahim, 1 Subset Rep., 150, Tumeez Begum v Furihat 
Unwin, 2 N. W. P. Rep , 155 j Aminooddowlah v. Robhun Alt Khan , 5 Mooro, I. A., 199, 

4 Bail lie, Han if., p. 023. 
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iu who-e favour the will iH made, or the legatee, is demonstrated the moosa h- 
hoo. The person appointed to cniTy the will into execution is called the wm* *• er, 
or executor 1 

According to Mahomed an law a devise may bp made by any declara- 
tion from which the intention of the declarant is apparent to make a disposi- 
tion of his property to take effect upon his death. The devise may be either 
to the legatee for his own benefit, or for that of some oilier person, or for Borne 
other purpose or object. To use the plimsoology of the Malioniodan text-books, 
a doviHo is constituted by saying, “I have bequeathed such a thing to such 
an one" or “ 1 have beqneathed towards such an one” m by any other expres- 
sions that aro commonly used instead of these.* The first of the expressions 
used signifies that the bequest is for the legatee’s own benefit, and the second 
(from the use of tho particle iln) indicates that the person to whom the be- 
quest is made is merely executor or trustee for some other person or object. 

Under certain circumstances a valid bequest may bo made by signs, as whoro 
a man is dumb, 8 or, where lie is ro sick (mark) of a mortal disease as to be 
unable to speak, provided that bis moaning can be understood and he dies with- 
out regaining his speech * 

A will made by a person in jest, or under compulsion or mistake, is not 
valid 8 In such a ease the aitimw testundi ih wanting. In this respect tho 
Muhonicdun law is in accord with the English law. 6 

According to all the schools, perfect freedom (i. #*., from slavery) in a 
testator is indispensably requisite to the validity of a bequest. A slave, there- 
fore, cannot make a will, whether belie a slitve under the absolute control of 
his master or a mookatib , i e. y one who lias entered into an agreement with 
his master for his ransom or emancipation, although he may leave sufficient 
effects to discharge his covenanted ransom, 7 or a mazorrn, i. e. } a slave who has 
ohtnined a license to work for himself. 8 A bequest by any one who is incom- 
petent to perform a gratuitous act is invalid,* and tho property of a mookatib 
is not tit subject of gratuitous acts. 10 A will, however, by an absolute slave, 
or a mookatib , is valid, if it is referred, os to its operation, to a time subsequent to 

* Hednyiv, Vol IV, Hk LII. 

* Baillie, llnuif., 623 , Door ool Mokhtar, 813. 

* Baillie, Ilauif., 652; Fut Atom., V. p. 168. 

4 Baillie, Hauif., p. 652 ; Fut. Alum., Vol. VI, p 168. 

4 Rnillie, llnnif., p. 627. 

4 See Auprci, p. 63. 

1 IV Hodayn, MJ, Chap I, p. 477. 

* Baillie, Uniuf., p. 627 ; Jtnd Imamea, p. 232. 

9 Baillie, Ilanif., p. 627. 

*• IV Htxlava, LII, Ch. I, 477. 



CAPACITY OF TESTATOR— WHO MAY BE LEGATEES. 305 

his attaining his emancipation. 1 * * 4 * So if a mookaiib after attaining his freedom 
assent to a will made by him previously, the will will be validated ah initio* 

A will by a person who is insano is of course void. According to tlio Shiah 
law perfect intellect is necessary to the validity of n will/ If a person is insane 
at the time of making a will, but afterwards recovers from his insanity and 
then dies, the will is still invalid for want of competency at the time of mak- 
ing it> 

There is a considerable difference of opinion between tlie sehooiH regarding 
the capacity of an infant to make a testamentary disposition of his property. 
According to the Shiah law, the will of a}nuth under ten years of ago is not 
valid, 6 but when ho has attained to that age all proper bequests by him in 
favour of liis relatives and others are lawful according to the most common 
and approved doctrine of that school, if 7<w* is capable of dhccrnnmnf Koine, it 
is said, have maintained that such bequests arc valid, though ho Hhould bo no 
more than eight years of age, but the tradition in favour of this opinion is 
uncommon and not well authenticated *» According to the Hunili law, the will 
of a youth undor puberty whether he lx* woorohik (that is, approaching puberty) 
or not, is unlawful. And it makcs.no difference whether the youth have been 
permitted to trade or boon under inhibition, or whether lie should die before 
or after puberty. 7 * A will, however, executed by a minor may be confirmed or 
ratified on his attaining his age of majority. 11 

A bequest by an insolvent is bad, because it is said debts have a prefer- 
ence over bequests, as the discharge of debts iH an absolute duty, whereas bequests 
arc gratuitous and voluntary, arfd that which is most indispensable must la* con- 
sidered first. If, however, creditors relinquish their claim, the bequest is then 
valid, the obstacle to it being removed and the logatoe being supposed to 
stand in need of his legacy. 9 * 

I now pass to a consideration of the question who may be legatees or devisees. 
It is one of the conditions of a valid bequest that the legatee or moi)8a Ichno shall 
be competent to receive it, lr) Accordingly, under Alahoiuedan law as well as 


1 Baillie, Hanif., p. 627. 

* Ibxd ., IV Hedaya, HI, Chap, T, p. 477. 

1 Baillie, Iitt&moa, p. 232. 

4 Baillie, Hanif., p. 627. 

* Baillie, Imam., p. 232. 

• Baillie, Imam., p. 232, 

f Baillie, Hanif , p. 627 ; boo IV Hedaya, Bk. LIT, V * 7f *- 

% /bid., 627. As to the age of majurit}, sec Majority Act, IX of 167e. 

• IV Hedaya L1J, p. 475. 

M Baillie, Hanif., p. 624. 
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nnder Hindu law, poisons not in existence at the death of the testator are 
incapable of taking any bequest under a will . 1 A child, however, if bora within 
six months from the date of the bequest is treated according to the Hanifi low 
as having been in existence at tho time of the bequest, and o bequest to such 
a child is valid.* In other words, the child in such a case is treated as having 
been in existence in contemplation of law. Tt is necessary, however, that the 
child should be bora alive, for if it be still-born, the bequest is void. If it bo 
born alive, but should die immediately afterwards, the legacy descends to its 
heirs . 41 

According to all the schools, with the exception of the Shafeis, a bequest by 
a Mahomcdun in favour of ZinuuocH, not being Huruhces, or hostile infidels, 
is valid.* A bequest to an alien living in a foreign country is void, even where 
the heirs consent h 

A bequest in favour of any of the heirs of the testator is invalid without 
the consent of the others This iH the law according to all tho schools of 
Mahcnuulun Law. Tlu* consent must be given after the death of the testator, 
a consent given previously being of no effect . 6 In determining whether a 
person is an heir or not, regard must be had .to the time of tho testator’s death, 
mid riot to the time of the making of the will , 7 because tho efficacy of the will 
is established after the death of the testator* The ground upon which a 
bequest to one or mow from among the heirs is invalid is a traditional saying 
oF the Prophet : “ God has allotted to every heir liiw particular right.” Besides, 
it is said, in the traditions u a bequest to particular heirs is unjust.” 

A bequest to a stranger is valid without thd* consent of the heirs, but only 
to the extent of a third of the testator’s estate, unless they assent to it after 
tho testator's death* the third of the estate being determined at the date of 
the death, and not at the dote of the will. A person from whom the testator 
had received a mortal wound, whether the wound were inflicted intentionally or 
accidentally is, under the Snnin lnw, incapable of taking a bequest , 10 because 
it is recorded in the traditions that “there is no legacy for a slayer,” and 
because, the person who inflicted the wound having thereby hastened the death 

1 Bofllie, Hauif , p. <>24 j I mu in , p. 211 ; boo Abdul Cadui v C. A. Turner , I. L. B., 9, 
Bom , 158 

4 Bail lie, Uumf , p 627 ; Iminii., 24 

• Uaillie, II mi if., 628 , Imam., pp 216-7 

4 IV Iloduja, p. 473 j Bail lie, llanif., p 526 j Imam., p. 214. 

• Bfcillie, Hamf., p. 626, 

• IV Bodnya, p. 470. 

t Rail lie Hauif, p. 625. 

• IV Hedaya, |*. 472. 

• TV llodnya, p. 468, Baillio, Han if., p. 625; Baillio, Imam., p. 233. 

>* IV Hedaya, d. 471. 
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of the testator, it is considered that he should he excluded from all benefit under 
the will by way of punishment. According to Hanifu and Muhammad Hie 
bequest becomes valid if the heirs consent, but Aboo Yusoof is of u eontiniy 
opinion . 1 2 If the legatee at whoso hands the testator met his death be under 
the age of puberty or insaue, he is not excluded from the benelit intended 
for him, even where the heirs do not consent.* 

The assent of heirs uiieo given cannot be retracted, whether it be to a 
legacy in excess of a third of the estate, or in favour of an heir, or of the shiver 
of tho testator. And, after the heirs have onee assented, they cannot refuse 
to deliver up the subject of tho bequest, but may be compelled to make delivery, 
as tho title of the legatee is derived, not from them, as Shafei maintained 
bnt from tho testator himself/ But, although a bequest to the slayer of 
tho testator cannot take elTeet without the nshoui of tin* heirs, assent is not. 
necessary to bequests to the parents or other ancestors or the descendants of 
the slayer .' 1 

In all cases where there is any occasion for the assent of heirs, the assent 
is valid only when the person who grants it is competent to grant it, as when ho 
is of mature age and sane . 6 If some of the heirs give their conseni oml some 
withhold it, the bequest is valid only in proportion to tin* shares of those who 
consent . 6 

If an heir affix his signature to a will as a consenting party thereto, that 
will amount to an assent to the legacies . 7 The Court will not presume the 
consent of an heir even though In* continue to reside in a house which has been 
assigned by the will. To establish an assent there must generally be evidence 
of an actual assent or of some act done amounting to a ratification . 3 

Acccording to tho Sunni law, assent given by tho heir,* before tho death 
of the testator is of no effect. It must bo given after tho death , 9 and, as already 
remarked, once given, cannot bo reii*acted. l ° Under tho Shiah law, it seems that 
thore is a difference of opinion, but that tho more common and approved 
opinion is, that a consent given before tho death of the testator is binding upon 

1 IV Hodaya, Bk. L1X, Ch I, 471 ; BuilJio, Hanif., p. 020. 

* Baillie, Hanif., p. 620. 

■ IV Hedaya Bk. LII, Ch I, p. 460 ; Baillie, Hanif., p. 020. 

4 Baillie, Hanif., p. 626. 

* Baillie, Hanif., p. 625. 

6 IV Hedaya, p. 473 ; Baillie, Imamoa, p. 233. 

7 Khadejah Bihee v. SujTur Alt, 4 W. R., 36. 

• Ramcoomar Chunder Roy v. Faqueeronnimia, 1 Ind. Jar. 0. ft., 110. 

• Baillie, Hanif., p. 625; Nu$rut Alt t. Zetnunnina, 15 W. B.. 146; Chewchour T. VWirt 

2 Mad. H. C. R., 350. 

*• Ibid., p. 626, 
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the heirs. 1 If a tostator have no heirs, he has absolute testamentary power to 
dispose of his whole estate as he pleases, without the consent of the ruling 
power as ultimus haems.* A bequest to a hostile or alien inlidcl is invalid accord- 
ing to all the schools, 8 as the exercise of benevolence towards such persons is 
forbidden in the Koran.* 

A bequest is valid in favour of the “ neighbour ” of tlio testator, no name 
being mentioned, und although there is a difference of opinion, it seems that it 
will take effect in favour of the owner of the next adjoining house. 5 
Bequest h to tho following classes are lawful : 

(1) relations (akraha) ; 6 

(2) as’ liar, t. r., the relations of tho testator by marriage ; 7 

(3) 44 the a hi of such an one,” i. e. t 44 the family or people of such an one ; H 

(4) the orphans, tho blind, the lame, or tho widows of the race (binnee) of 
such an one ; 9 

(5) the children (awlad) of the race (binnee) of such an one ; l ° 

((>) the* heirs of such an one ; 11 

(7) nearest of kin ; 18 

(8) beggars; 14 

(9) the holy shrine ;** 

(10) musjids. 15 

Bequests for pious purposes, as for pilgrimages, prayers and other religious 
duties and observances are valid. 16 

According to the llanati law, if a person difoct by his will that his body 
after death should bo carried to a certain place ami there interred, and that a 

1 Baillio, luiam., p. 233. 

• Baillie, Uanif., p 625 ; aoo Moohnmmud Meenoodeen Khan v. Muohummud Kabeeroodeen, 
Select Hop , 49. 

■ IV Hedaya, p. 473; Baillio, Han if., p. 626 ; Baillie, Imam., p. 244. 

4 IV Uodaya, p. 473. 

• IV Uedaya, p. 517 ; Baillio, II an if., p 660. 

• Ibid., p 512. Baillio, Imam., p 247. 

4 Ibid., 618. 

• ibid., 621. 

• ibid., 522. 

>• IV Hedaya, p. 624 
“ /bid. 

»« Baillio, Banff., Baillie, Imam., 246. 

»■ Baillio, Imam , 247 
14 Baillio, Banff., p. 634, 

>• IV Hedaya, pp 514-516, 

»• Baillio, Hand., p. 633. 
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earavansorai in to bo erected at the place, it seems that the bequest is valid aa 
to the caravanserai but not as to the removal of the body, and that if tho executor, 
without the consent of tho heirs, should have removed the bod), he is responsibly 
for the expense incurred in so removing it . 1 

A direction to ornament the testator’s tomb is void* So. a direction that 
a testator’s tomb should be plastered and a vault or arch placed over it is also 
unlawful, except in places where such precautions are required against the 
ravages of wild beasts . 8 So, also a direction that so much of one's property 
be given to persons for reading the Koran over the testator’s gra\e is void 4 [f 
a bequest be made for good purposes (woojooh-ool-kheir) it may he expeuded 
in erecting bridges or muyith or for students of learning . 6 A bequest for poor 
Christians is good . 6 

As to the subject of a legacy it is indispensable that it be sueli as ran 
lawfully be possessed or enjoyed. Accordingly, wine, pigs and other things, tho 
traffic in which is illegal anil prohibited among Mahomeduns, cannot be the 
subject of a valid bequest.? Either the substance or meiel) the usnfruiM i! 
the testator’s estate or of anything belonging to it may be given, but legacies, 
whether of tho substance or of the usufruct are restricted to ono-third of tho 
testator’s estate . 8 

A bequest for what arc called sinful purposes, ns for the building of Jewish 
Synagogues or Christian Churches, or for aiding tyrants or oppressors is void.* 

According to both the Sunni and Shiah Schools acceptance by the legatee 
of the legacy is necessary to eompleto his title . 10 An acceptance during the 
lifetime of the testator is of no effect according to the former school . 11 Under 
Shiah law if tho legatee accept before the death of the testator, the acceptance 
is lawful or discretionary, but, if made alter bis death an acceptance is conclusive, 
even though it should have been delayed for some time aftei tho occurrence of 
that event, pfovided that the legacy has not been rejected. According to both 
schools, the rejection of a legacy before the death of the testator is of no effect, 

1 Ibid. 

• Ibul., p. 684. 

a Baillie, Hanif., p. 634. 

4 Ibid , p. 635. 

B Ibid., p. 685. 

9 Baillie, Imam., p. 233. 

1 Ibid, i see Baillie, Hanif., p. 863, IV Hedayn, p 527. 

9 Baillie, Imam., p. 281. 

• But now see Probate and AdminUtrot ion Act, s. 112, under which the assent of the 
©xeentor is necessary to complete the legatee’s title to his legacy. 

19 IV Hedaya, p. 473. 

“ IV Bodays, p. 473 ; BoMio, Imam., pp 223, 2&0. 
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and though r looney should have Ih*c*u rejected in tlic lifetime of the testator, it 
may still be accepted after his death. But, if rejected after his death without 
having been accepted, the legacy is cancelled, even where possession has actually 
taken place 1 Under the Shiah law, if a legatoo dio before acceptance, his heirs 
are entitled to exercise their option of accepting or not , 2 but, under the Ilnnafi 
law, if a legatee dies without having declared his acceptance or refusal of a 
legacy, the legacy in treated as having been rejected and vests in his heirs . 8 
A legatee, it seems, rnay, under Mahomrdan law, reject portion of a bequest 
and accept the remainder 4 

Under Mahoinedan law, no loss than under English Inw, a will is in its 
nature revocable during the lifetime of the testator , 1 1 and the revocation may be 
either express or implied Thus, if a testator should Roll the subject of the 
bequest, or by another ill direct it to be sold, or should bestow it in gift putting 
the donee in possession of it, or, under Shiah law / 7 he should pledge it, there is 
a revocation So, if he should change the nature of the subject of the bequest 
so that it should no longer bo know n by the sahic name, there will be a revocation 
or the bequest, as whetv there is a bequest of cloth and it is afterwards cut up 
and made into a garment, or of cotton which is afterwards spun into thread and 
wo\on, or ot iron wlneh is manufactured into a vessel 

According to the tenets of the Hunati school, whatever has the effect of 
extinguishing the testator's property in the thing purporting to have been 
given by the will amounts to a revocation, but it seems that mere pledging 
of it, winch does not extinguish his right, liasuiiot that effect . 6 It would Beein 
that, under Ilunafi law, a denial by the testator himself does not amount to 
a revocation of a bequest, but upon this point there is a difference of opinion 
between Mohamonod and A boo YooruL 7 

Objects which the English law would possibly regard as superstitions usos, 
are not only allowable but commendable according to Mahomedan law . 8 Under 
Muhomedun lnw F a settlement is not vitiated by its involving the creation of a 
perpetuity, if there in an ultimate* trust clearly designated in favour of chari- 
table objects 9 

1 Baillie Imam., p 230. 

* IV Ilcdaya, p. 475. 

■ Baillie, Imam., p. 230. 

4 Baillie, Han if., p. G25 ; Baillie, Imam., 231. 

4 Baillie, Imam., p. 231. 

* IV Hedaya, p. 479. 

1 IV Rodaya, p. 479. 

* Fnfimi Btbep t Adrorafr 0#»n<»raJ, I. L. R., G Bom,, 42. 

4 Ibtd , Abdul Uanne Kamm v, Hitetn Mu jo , 10 Bom, H. C, R., 7j Mahomed Bamidulla 
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An executor under Muhonicdan law, or tvnuvr or inumt-ilrhi , as he is called, 
is defined to be a trustee appointed by a testator to superintend, protect nnd 
take care of bis property and children after his death. It is necessary that an 
executor should bo a Moslem. According to some Muhomedau authorities ho 
must also bo a just person. Olliers, however, consider thin to be a redundant 
restriction, because, they say, nil Moslems arc trust worthy and m i\, the ret ore, lie 
agents or depositories, and because the appointment rests with tin testator him- 
self, Aboo Yoosoof is reported to have said : “ To enter upon an executorship 

for the iirst time is a mistake, for the second a fraud, and for the third a theft,” 
and in consequence of this statement it is laid down in the hooks that it is not 
advisable to accept the office of au executor 

There arc three kinds of executors Of the first are those who me capable 
of performing t he duties committed to them, mid Mieli executors i mnot he re- 
moved by the Court. The seeninl kind arc (hose wlm aie weak and incapable. 
In their case it is said the Court should associate with them an assistant In 
the third class arc profligates, iutidels and slaves. These are liable to be re- 
moved by the Court. 1 

A minor cannot be appointed sole executor, but he may lx* iippoii.twl 
jointly with another person not under disability, but in that ease be cannot 
interfere with the management of the deceased's estate until lie hu* attained 
the age of puberty. When two persons ar«* appointed executors one of whom 
is a minor au*l the other au adult, the adult executor may act alone till 
the minor has arrived at puberty, but when that happens the adult executor 
can no longer act singly. If, however, the minor should die. nr. on attaining 
puberty, prove to be of unsound mind, tin other may continue to act singly, and 
the Judge cannot in that case force an associate on him, because there is still 
an executor of the deceased appointed by himself. Further, whatever muy have 
been done by the adult executor during the minority of the other cannot bo 
undone by t#o latter on his attaining puberty, unless it is contrary to the nature 
and object of the trust * 

The appointment as an executor of a person who is insane, whether ho b® 
permanently insane or haH been so at intervals, is void. 3 Under the Probuto and 
Administration Act, which applies to all Malioraodnns in the territories to which 
the Act applies, probate cannot be granted to any person who is a minor or 

Khan v. Lotful Huq t I. L. R., 6 Cal., 74* ; soo Lurhmiput Singh r. Amtr Alum, 1. L. It , 0 Cal., 
170 | Fatma Bibee v. Arif htmaxlji , 9 C. L. It., 06; Amruttal Kuhda a v. bha\k I/icmbm, l. L. li., 
11 Bom., 402 ; Phate Saheb Bibi v. Datnodar Premji, I. L. R., 3 Bom., 84. 

1 Baillio, Hauif , p 676. 

* Baillio, Imam., 248, 9; boo now section* 31 aud 32 of the Tiobato and Administration 

Aet. 

• Baillio, Hanif., p. 080 ; boo b. 33 of the Probate and Administration Act. 

v r 
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in of unsound mind . 1 A slave or a reprobate* (ftmk) may be appointed, bat 
the Kasd mny annul tho appointment.* But where a slave or a reprobate 
has been appointed, and before the appointment has been annulled, ho has 
interfered with the management of the estate of the deceased by selling or 
othei w ihr disposing of it, his nets will be binding upon the heirs . 8 Aceord- 
ing to both the Shiah and Sunni schools of Mahomed an Law the appoint- 
ment of a Zimmw or non-Moslem fellow subject is valid, until sot aside 
by the Ku/.i, fc but the appointment of a non- Moslem ulien is void . 6 If an 
alien appointed executor be converted to the faith lie may continue to be exe- 
cutor. 

A woman, when found to be in possession of the qualities and conditions 
requisite for the office, may In* legally appointed an executrix . 6 Blindness does 
not render a person incapable of being an executor . 7 

Where two persons have been appointed executors in general terms, or with 
an express condition that they are to act jointly, one of them cannot act singly 
without the other, and if either of thorn do so, 'none of his acts are lawful, except 
Milch as art* posit i\oly incumbent or uceos*ur>, as for instance, the providing of 
clothes and Food for the young children of the testator * According to Aboo 
flimil’a and Moohummud, if one* of two joint executors die-*, the survivor cannot 
dispose of the property without a reference to the .Bulge, who may, if he sees pro- 
per, empower him to act as stile executor, or associate another person with him. 
Aboo Yousuf, on the other hand, is of opinion that he may act alone without any 
such reference.® According to the Shiah school, also, the survivor beems to have 
power to net alone without reference to the Judge . 10 

In eases where two persons are appointed executors, they may bo compelled 
to not jointly, but if that is impracticable others may be appointed in place of 
both executors. If several persons arc appointed and only one accepts tbo 
office, that one cannot, lawfully curry the will into execution without bringing 


‘ Act V of 1881, h. H. 

• IV Ilodayn, p, 513. 

• Baillio, Hunif , pp. 678-9 ; son Afoo/iummurf Anu'rrtoodeen Khan v. Moohummud Kabee - 
to.xLvfi, *1 Select Rep., 49, p. 53. 

• Baillu\ lliutif., p. <179; Bnillie, Imam., 249; boo IV Iloclaya, p. 5*1; Mahummud 

Khan v. Moohum mud Knberrvodeen, 4 Select Rep., 40; InUach y Zuhooroon i$a 
Khan urn , 4 Select Hep., 301 ; Jt>han Khan v. Mandy, l B. L. R., S. N., 16; 10 W. K., 185. 

• Bnillie. llanif., p. 679 ; Bnillie, Imam., p. 249. 

• Bnillie, llanif., p. 680 j Imam., 249. 

• Bail lie, llanif., p. 680. 

• Bnillie, Imam,, 242; but see eg. 9 of the Probate and Administration Act. 

» Hiiillto, Llanif., p. 682. 

*• IUillio, Imam., 249, but now see as. 11, and 93 of tho Probato and Administration Act. 
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the matter before tlic "Judge, who may either appoint another to act with him 
or authorize him to act. by himself . 1 

If a person should dio without appointing any executors, the superintendence 
and care of his estate belong to the Judge, hut, if there he no Judge present, any 
true believer in whom confidence can bo placed may lawfully assume the earn 
and management of the estate. Hut on this point it is said them is room for 
doubt ami difference of opinion.* 

According to both the Shiah and Kuuui authorities an executor may 
lawfully appoint his executor to he the executor of the original testator, if t ho 
original testator have given him authority to do so. Where the will of (ho 
original testator is silent on the subject, opinions differ as to whether sueh 
an appointment is valid. The llanilitrs are agreed that the appointment is 
vulid/ hut among tlio followers of the other school the more appi oved opinion 
appears to he that it is invalid . 4 

Where a person is appointed executor he may either accept or decline tho 
office, but, if ho has once Heccptrd the office in the presence of the testator, 
he cannot retract after the death of the testator. 6 Kven during the lifetime if 
the testator, it would seem, he cannot withdraw his acceptance without the know- 
ledge of the testator. 6 Acceptance may he either express or implied. When' 
the person appointed gives no indication of his acceptance or refusal, he is at 
liberty after the death of the testator to accept or refuse the appointment as ho 
pleases. But if, under such circumstances, lie should, on the death of the testator, 
tako upon himself to deal witl^the estate of the testator, his acts are taken as a 
clear indication of his acceptance, and it becomes obligatory upon Inin to fulfil tho 
duties of the office. 7 If, however, under the same circumstances, he reject the 
office, it is open to him afterwards to accept it. unless in the meantime the Kuzi 
should have set his appointment aside and put another person in his placed 

If an exfeutor be capable of performing the duties of the office and is trust- 
worthy he cannot be removed from the office by the Kazi, even upon a complaint 
of all the heirs, unless it be shown that lie hus been guilty of fraud 9 Wo 
have seen that, where an executor is merely weak or inefficient, the Judge 

1 Baillie, Eanif., p. 083. 

• Baillie, Imam., p. 251. 

• Hafeezonr Rahman v. Khadun JJ«*wn, 4 N. W., 11. C. R., 106. 

4 Baillie, Imam , p 253 ; llunif., p. 081. 

• IV Hedaya, p. 639 ; Baillie, Hunif., 070 ; lluillio, Imam., 250. 

• Ibid. 

4 IV Hedaya. He is in tho position of an cxirutor dr non tort. The provisions of 
the Indian Succession Act as to such an executor have not btsm ncorporated in the Probate 
and Administration Act. 

• Ibtd. 

9 i V Hedaya. pp. 342, 343 ; Baillie, Itrlaui , p. 250. 
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may associate another with him. If an executor bring his own incapacity to 
the notice of the Court he will not be relieved on his mere representation. But, 
if on inquiry he is shown to be really incompetent another peram should be ap- 
pointed. Profligates, infidels and slaves are all removable by the Court, though 
their appointments, except in the case of an alien infidel, are not actually void. 

There is some difference of opinion between the Hanifis and the Shiahs as 
to the powers of executors The Shiahs look upon an executor as being exactly 
like an agent who is strictly eon fined to the bounds of his commission, so that 
where a person has appointed an executor for the superintendence of one parti- 
cular matter his power is restricted to thnt specific object and any other intro- 
missions by lmn with the estate are unlawful 1 Under the ttuuni law, whero 
n person appoints an executor for a particular purpose, as by saying, “ I havo 
appointed thee my executor to pay my debts,” ai d says to another, 44 1 have ap- 
pointed thee my executor in the administration of my property,” or by snying, 
“ f have appointed such an one in) executor to pay my debts and 1 do not 
appoint him for am thing else, and 1 have appointed such another my exocutor 
for all my property,” each one is executor in nil matters, according to Alioo 
Uauifa and Aboo Yusoof, ns if be bad been appointed for all matters connected 
wit li the estate Hut according to Mooliurnmud each is restricted to the parti- 
cular matter for winch lie wax appointed And, whore it is made an express 
condition tlmt one shall not be executor in the matter to which the other is 
appointed, it lias been said by Moohummud Ben Alfuzlthut the directions of 
the testator must bo followed, and it is only whyre the testator 1ms not made 
any such condition that there is the difference mentioned. The futtva , it is 
said, is with Aboo liiinifu a 

A testator may appoint an executor ns testamentary guardian to any one 
over whom he had control, but he canuot nominate an executor as testamentary 
guardian for children who are adult and of sound understand inffc 8 A person 
having the supei uitendence of the property of an orphan is entitled to take from 
its estate the ordinary hire or reeompence duo for his trouble, but some doctors 
are of opinion that he is limited to what may be sufficient for his expenses. 4 

In dealing with the powers of executors under wills of Mahomcdans, it mast 
bo home in mind that chapters XII to XIII the Probate and Administration Act, 
1881, apply to the wills of all Mahomcdans in the territories to which that Act 
is applicable.* Accordingly, in those territories, all the pov era conferred by that 
Act must lie taken to belong to the executors of Mahomedan wills, and their 

1 BatUic, Imam , 2o7 

* ltaillie, Tlanif., p. 682. 

* ItaiUic, Imam , p. 251 

4 /fcuf,, p 252. 

4 As to the territories in which the Act Applies soo pp 322, 323, 325, 320, 327, *upr*. 
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powers must be determined, not by Mahontedan law, but by the provisions ot 
the Act. 1 Under tlie Maliomedan law, an executor is entitled to take possession 
of the portions of infant and absent adult heirs on their behalf, hut not of 
the legacies of infant or absent legatees.* Under s. 4 of the IVobute and 
Administration Act, tho oxcutoris his legal representative for all purposes, and 
all the property of tho deeased person vests in him as such 

In the main, the rules of the Muliomedun law which govern ihe powers of 
executors are not inconsistent with the rules which tin* legislature has applied 
to them by the Probate and Administration Act, but then* are a few differences 
to which it may be well to draw attention 

Under the Maliomedan law an executor is responsible if lie psy a debt 
without proof, but lie is not responsible for the loss or destruction of tin* deceas- 
ed’s estate, unless it is occasioned b> his departure from the conditions or rules 
of his office or by some personal neglect •» The Maliomedan law expressly 
declares that it is unlawful for an executor to trade with t he property of an 
orphan, for it is said that the conservation of it, not the power of t lading with 
it, was committed to him. 4 So* an executor cannot lawfully give a loug le i si 
of part of the deceased’s property for the payment of debts or lend out a 
minor’s property. 6 

Tho executor of a father muy effect n partition of tlic property tor young 
children whether tho property bo moveable or immoveable, tho principle being 
that having tho power to sell he has power to make a purl it ion.* Tims, where 
all tho heirs aw minors, and the executor has made partition with a legatee, 
giving hi m his third, and hold ii^g tho two-thirds for the heirs, the partition is 
lawful, so that, if what he so holds should perish while in his possession, 1 ho heirs 
have no recourse against the legatee nor against tlic exeentoi foi the loss, 7 
unless, indeed, tho executor has been guilty of negligence 

If some of the heirs are adult and absent, the executor may moke o parti- 
tion on thcirtiehalf with the legatee in everything except immoveable property. 
If an executor should make a partition to, or in favour of, heirs when there are 
legacies, and the legatees are absent, the partition is not lawful and the legatees 
might still claim to be a partners wdtli the heirs to the extent of a, third of what 
remains, if tho portion allotted to him should perish * 

1 Soe Shaik Moohcl v. Ffhath I L. K., 8 Horn 211, p 2» r >(5 

* IV Hedaya, pp. 548, 549. 

* Baillio, Hanif., p. 090 ; Baillio, Imam , p. 250 ; too I ntlmn Si u cchmioii Aol, a. 140. 

4 IV Hedaya, p. 554. 

4 Baillie, Hanif., p. 091. 

0 Baillio. Hanif., p. C85. 

1 /bid, 

* /lad., 686 i nne now mi. 112 and 113 of tin Prohau* Act ft* to the iiHseut of an oxacu tor 
to a legacy and its effect. 
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The executor of a mother may validly make a partition on acoountof minor 
children of moveable property inherited from her, when they have no father nor 
father's executor, hut not otherwise. So it is with the executor of a brother 
or paternal unde 1 An executor cannot make a partition among heirs where 
they arc all minors If they are all adults, hut some of them are absent, 
the partition is lawful 11 s to chattels, but not as to moveable property. If 
there are both minor and adult heirs, but the adults are not present, the 
partition is unlawful, but if the adults arc present and the shares of the minors 
separated in a mass without partition among the individual minors, the parti- 
tion is valid. 8 

The following extract gives the provisions of the Mahomcdan law with 
regard to an executor’s powers to sell the property of his testator: “When a 
father’s executor has sold anything belonging to the estate of the father, the case 
presents two aspects The tnst is when the deceased has left neither debts 
nor legacies *, the second is when he has left one or other of these. With regard 
to the first, it is said in the hook that the executor may sell the whole property, 
moveable and immoveable, when t he heirs are minors Hut Ilulwaoe has said that 
this was the opinion of the ancient u and that, according to the moderns, the 
akdr, or inuno\eablo property, of a minor can he sold only (that is, when there 
are no debts nor genrial legacies), if the minor has occasion for the price of it, 
or a purchaser is eager to obtain it by gning double its \alue, or the salt* is 
otherwise for the tumors* advantage, ns, for instance*, when the KJiuiaj , or land- 
tax, and expenses exceed its income ; or the property, being shops or a mansion, 
is falling to decay. With regard to the land* tax, when a necessity arises for 
paying it, and there is belonging to the estate any’ other property besides akdr, 
the other property is first to be applied to its payment ; and if that is not 
sutticient, the akdr may then be sold for its value, or a price not much less than 
its \ulue ; but the executor cannot lawfully sell it at a greater depreciation than 
men would usually submit to. And, in like manner, an oxocntoi* cannot law- 
fully purchase for a mmol* anything at a price much above its value. When 
the heirs air all adult and present, the executor can sell no part of the estate 
except by their directions, mid if they are absent, he cannot lawfully sell the 
a A tir, though he may sell tiny thing but the akar (and let the whole to hire), 
because he has the power of conservation over the property of an absentee, and 
it may be necessary to sell chattels in order to preserve them ; but akdr , or 
immoveable property, is secure in itself, except in the case of its falling into 
decay, and in that ease it hIso may be sold. When all the heirs are adult, and 
one of them is absent while the others arc present, the executor may sell the 
share of the absentee, in all that is not akdr , for the sake of preserving it, ao- 
rtal. 


1 Baillie., llanif., p. 080, 
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cording to all opinions, anil tliu shares of those who miv present uUo, according 
to Aboo lianifa; but aceoixiing to both his companions, the mile of their 
shares is unlawful. In all that has been said, it is assumed that then* are no debts 
nor legacies. But if there are debts, and they co\er the whole of the estate, 
the executor may sell the whole by general agreement; and when the debts 
do not cover the whole estate, he may sell as much of it as uni) hi* necessary 
for tli oil* payment. Ho may also sell the surplus, according to Aboo lianifa; 
but this was contrary to the opinion of his companions When, however, nu 
executor has actually sold ahir, or immoveable propel ty, for the payment of 
debts, while he has other property in his hands suflicicnt for that purpose, the 
sale is lawfnl. And if there an* general legacies, the executor may sell ns much 
of the property as may he necessary for their liquidation (not exceeding, of 
course a third of the whole after payment ol the debts) Am 1 if there be 
among the heirs one minor, and all the i*est arc adults, and neither debts nor 
legacies, the estate consisting entirely of chattels the executor may sell the 
share of the minor, according to nil, and the shares of the others, uccordi rig to 
AhooHanifa; so that if he should sell the whole, the sale would ho law ul 
according to him, hut it would not ho In w ful according to the other two, us to 
the shares of the adults; the principle of the former being that, whenever 
the executor has power to sell a pnit of the estate, In* has power to sel It lie 
whole. * * * # With regal'd to the executor of a mother or a brother, - when a 
mother has died leaving property and a minor son ami having appointed an execu- 
tor, ora brothel* has died leaving property and a minor brother, and having appoint- 
ed an executor, the executor tuny lawfully sell anything but aktb belonging to 
the estate of the deceased, hut can neither sell the uk&t , nor lawfully buy 
anything for the minor but food and clothing, which are necessary for his pre- 
servation. The executor of a mother lias no power to sell anything that a 
minor has inherited from his father, whether moveable or immoveable, and 
whether the property bo involved in debt or free from it But what h< has 
inherited from herself when it is free from debts and legacies, the executor 
may sell what is moveable bnt he cannot sell rtkdr. If the estate is involved 
in debt or legacies, and the debt is such os to absorb the whole, he mn> sell 
the whole, the sale of nkar coming within his power; and if the debt does 
not absorb the whole, he may sell as much of it as is necessary to defray 
the debts, and, as to this power to sell the surplus, there is the same dif- 
ference of opinion as has been stated above. If all the heirs are adult and 
present, the estate being fj*ee from debt, the mother s executor can sell no part 
of her estate ; and if the estate is in debt, the answer to bo given as to the 
power of the mother’s executor is like that in the case of tho father’s executor; 
both in respect of matters in which opinions agree and in which they differ. 
And if there are both adult and minor heirs, and the adult are absent, the 
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esta tc being fx*ee from debt, the mother's executor may sell what is moveable 
of her estate, whet her it belongs to the sharo of the minor or the adult, but 
cannot sell the akdr of her estate, the shares of minors and adults being in 
this case the same And if the estate be involved in debt the answer to bo 
given as to the pown* of the mother’s executor is like the answer in the case 
of the father’s exeentor If the adults are present and the estato free from 
debt, the executor may sell the minor’s share of her moveable estato; but 
whothei he cun sell the share of the adults, opinions differ ; while ho certainly 
cannot sell the akn And if the estate he involved m debts or legacies, and 
the debts absorb the whole, he rnny sell the whole, and if they do not ho may 
sol 1 the moveable and ns much of tlio akdr as may be* necessary for the pay- 
ment of debts, and as to the surplus there is the difference among ‘our 
shaikhs’ already mentioned. Whatever has been said as to the executor of 
the mother is true of the executor of the brother, and the paternal uncle ; the 
principle being that the power of the executor is measured by the power of his 
testator ” l * 

The powers of a Maliomcdan executor, under tin* Probate unci Administra- 
tion Act, m disposing ot the estate of his testator are laid down by s. 90 of 
that Act, as amended b\ Act VI ot lhh9, s 14 

A plulge for his own debt by an executor of the property of a minor is 
said to be lawful on a libeial construction of the law, but it is not lawful for 
un executor to pay Ins own debt with the property of a minor under bis charge 
as executor 8 According to Moohummud and A boo Yoosuf a Bale of the minor’s 
property to the executor himself m unlawful* mulct* any circumstances, but 
according to A boo llanifa it is only lawful where it is obviously for the benefit 
of the minor 8 Now under s. 91 of the Probate ami Administration Act, we have 
seen, if an executor purchases directly or indirectly any part of the property of 
the deceased, the sale is* voidable at the instance ot any other person interested in 
the property sold A sale effected by an executor of the property of ouo of 
his miuor wards to the other is also unlawful.* 

The Mahomedan law itself contains no rules as to grants of probate, but 
now under Chapters II to IV of the Probate and Administration Act elaborate 
provisions relating to the grunt, alteration and revocation of probates have been 
applied in the case of the wills of all Muhomodaus to whom the Act is applicable* 
Chapter VII of the name Act deals with the duties of executors; Chapters 
VIII, IX and X with the assent to legacies by executors, the payment and 
apportionment of annuities and the investment of fuuds to provide for legacies ; 
Chapters XI and XLI contain provisions as to the produce and interest of 


1 Hail he , Hand , pp 687 0. 

• Haillie , Hand . p t«W. 


• 1 bid , 60*. 
4 76id., 602. 
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legacies and the refunding of legacies, and Chapter XI 11 makes executors liable 
For devastation in certain cases. Tho provisions of these Chapters of tho Act 
have all been already dealt with, and it is unnecessary to do more now thiin 
refer, as J have done, to their application to executors under tho wills of 
Maliomodan testators. 

In tho case of tfhaik Mousa v. Sha Ik EsunJ it was said that since the passing 
of the Probate and Administration Act, the powers of Mahmnedun executors, 
in cases in w f liich that Act applies, are no longer determined hj Mnhomednn 
law but by tho provisions of that Act. 4 

1 1. L. R. 8 Horn , p. 250. 

• .\s to territories where tlmt Arl Applies, mm* pp 322, ‘<23, 325 32f», 327 *«)»m i, 
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APPENDIX. 

THE 

INDIAN SUCCESSION ACT 

lUSlNU 

ACT X OF 18(>5. 

(Receive <1 the assent of the Governor- Genual on the 1 C>th Marc K, 1805 ) 


Au Act to amend and define the Law of Intestate and Testamentary 
Succession in British India. 

Whereas it is ox pod i on t to amend and doflno tho ralos of law applicable to Intestato 
aud Test iiraont ary Succession in British India ; it in enacted as follows . — 


Preliminary. 

1. This Aot may be cited as “ The Indian Sucooasion Act, 1885.” 

2. Except aa provided by this Act or by any othor law for tlio time being in force, tlie 
rales heroin contained shall constitute the law of British India applicable to all ousen of In tea* 
tate or Testamentary Succession. 

8. In this Act, unless thero bo something repugnant in the subjoct or context,— 

Words importing tho singular number include the plural , words importing the plural 
number include tho singular ; and words importing tlie male sex ineludo females. 

* Person * in cludes any Company or Association, or body of persons, whether incorporated 
or not. 

1 Year* and 'month* respectively moan a year and month rockoned according to the 
British calendar. 

' Immovoable property ' includes land, incorporeal tonomonts and things attached to tho 
earth, or permanently fastened to anything which is attached to tbo earth. 

4 Moveable property * means property of every description except immoveable projierty. 

'Province' includes any division of British India having a Court of tho last resort. 

' British India ’ means the territories which are or may become vested in Her Majesty 
or bor successors by the Statute 21 A 22 Viet., c. 108, other than the Settlement of I nuco of 
Wales' Island, Singapore, and Malacca. „ _ ....... 

'District Judge' means the Judge of a principal Civil Court of original jurisdic- 
tion. 

1 Minor* means any person who shall not have completed the age of eighteen years, and 
'minority* means the status of such pernon. . . . ... . . .. 

* Will ' means the legal declaration of tho intontions of the testator with respect to his 

property, which he desires to be carried into effect after his death. ... 

' Oodioil ' means an instrument made in relation to a will, and explaining, altering, or 
adding to its dispositions. It is considered as forming an additional part of the wiU. 

‘Probate' means the copy of a will certified under the seal of a Court of competent 
jurisdiction, with a grant of administration to the estate of the testator. 

* Executor* means a person to whom the execution ot the last will of a deceased person 
is, by the testator’s appointment, confided. 
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* Administrator’ means a person appointed by competent antliority to administer the 
estate of a deceased person when thoro is no executor. 

And iu every part of British India to which this Act Bhall extend, ‘ Local Government* 
shall moan the person authorized by law to administer Executive Government in such jMurt ; 
and ‘High Court* shall mean the highest civil court of appeal therein [and, for the purposes 
of ss 212, 212a and 277 a, shall include the Court of the Recorder of Rangoon]. 

The words within brockets have beon added by s. I of Act XIII of 1875. 

1». No person shall, by marriage, acquiro any interest in the property of the porsen whom 
he or she mnrries, nor become inonpablo of doing Any aot in rOBpeot of his or her own pro- 
perty which ho or she could Huyo dono if nnmurriod. 

PART II* 

or DOMIC ILK. 

6. Succession to the immoveable property in British India of a person deceased is regu- 
lated by the law of British India, wlicrovcr ho niuy lmvo had his domicile at the time of his 
doalh. Succession to the moveable property of a person deceased is regulated by the law 
of tho country iu which he litul his domicile at the time of hiB death. 

IlluPtratima . 

(« ) A, having liis domicilo in British India, dies in France, leaving movoablo proporty in 
Franco, movoablo property in England, and proporty, both movoablo and immovoublo, in 
British India Tho succession to tho whole is regulated by tho law of British India. 

(6) A, an Englishman having lus domicilo in France, dies in British India, and loavos 
projwir'y, both mo\ cable and immoveable, in British India. Tho succession to tho moveable 
property is regulated by tho rules which govern in Franco, tho succession to tho movoablo 
pro|>crt} of un Englishman d>ing domiciled in Franco, and tho succession to tho immoveable 
property is regulated b> 1 1ns law of British India. 

G A person can only huvo one domicilo for the purpose of succession to his movoablo 
proporty. 

7. The domicile of origin of ovory porson of legitimate birth is in the conntry in which, 
at the time of his birth, his father wns domiciled ; or, if ho is a posthumous child, in tho 
country in which lus father was domiciled at tho time of his father’s death. 

Illustration . 

At tho time of tho birth of A, his father was domicile^ in England. A’s domicile of origin 
is in England, whatever may bo tho country iu which ho was bom. 

8. Tho domicite of origin of un illegitimate child is in tho country in which, at tho timo 
Of his birth, lus mother was domioilod. 

9. Tho domicile of origin prevails nntil a now domicile has boon acquired. 

10. A man acquires a new domicilo by taking up his fixed habitation in a country which 
is not thut of his domicile of origin. 

Explanation — A man is not to bo considered as having takon up bis fixed habitation in 
British India merely by reason of his residing there in Hor Majesty's Civil or M#itory Sorvice, 
or in tho exorcise of auy profession or calling. 

Illustration 8. 

(a.) A, whoso domicile of origin is in England, proceeds to British India, whore he 
settles as a Barrister or a Merchant, intending to reside thoro during tho remainder of his life. 
His domioile is now in British India. 

(6.) A, whoso domicile is in England, goei to Austria and enters the Austrian service, 
intending to remain in that service. A has acquired a domicilo in Austria. 

(r.) A, whose domicile of origin is in Franco, comes to reside in British India under an 
engagement with the British Indian Government for a certain number of years. It is his 
intention to return to France at the end of that period. He does not acquire a domioile in 
British India. 

(d.) A, whose domioile is in England, goes to reside iu British India for tho purpose of 
winding up the affairs of a partnership, which has beon dissolved, and with the intention of 
returning to England as soon as that purposo is accomplished. Ho does not by such residence 
acquire a domicilo in British India, however long the residenoe may last. 


* This Part does not apply to Hindus— Hindu Wills Act, XXI of 1870. 
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(«.) A, having gone to reside in British India under the oiimmstanocB mentioned in tho 
last preceding illustration, afterwards alters his intention, and takes up his fixed habitation in 
British India. A has acquired a domicile in British India. 

(/.) A, whoso domicile is in the French Settlement of Cliaudeniagnre, is compelled hy 
political events to take refugo in Calcutta, and rosidos in Calcutta for numy years iu tho hope 
of such political changes as may onablc him to return with safety to Chandernagoro. lie dm a 
not by such residence acquire a domicile iu British India. 

({/.) A, having come to Calcutta undor the circumstances stated in the last preceding 
illustration, continues to reside there after such political changes havo occurred as would 
enable him to return with safety to Chandornagore, and he intends that hi*, residence in 
Cnlcnttn Bhall bo permanent. A has acquired a domicile in British India. 

11. Any person may acquire a domicile in British India by making and depositing in 
somo office in British India (to be fixod by tho Local Government), a (Inclination in writing 
under his hand of his desire to acquire snch domicile, provided that ho shall have been resident 
in British India for one year immediately preceding tint time of his making such declaration. 

12. A person who is appointed by tho Government of ouo country to ho its ambassador, 
consul, or other representative in another country, docs not acquire a domicile in the latter 
country by reason only of residing there in pnrsunuoo of his appointment ; nor does any other 
person acquire such domicile by reason only of residing with him ns part of his fnmilj or as a 
servant . 

13. A now domioilo continues until the former domicile has been resumed or auothor 
has been acquired. 

14. Tho domicilo of a minor follows tho domioilo ol the parent from whom ho derived his 
domicile of origin. 

Exception. — Tho domioilo of a minor does not change with that of his parent, if tho minor 
is married or holds any ofllco or employthont in the service of Her Majesty, or hull sot up w«M» 
the consent of the parent in any distinct business. 

1C. By marriago a woman acquires the domicile of her husband, if she had nob tho samo 
domicilo before. 

It*. Tho wifo’e domicile during the marriago follows the domicile of her husband 

Exception. — Tho wife’s domicile no longer follows that of her husband, if they l»o separated 
by tho sentenoo of a competent Court, or if the husband is undergoing a sentence of transporta* 
tion. 

17. Except in tho oases above provided for, a person cannot, during minority, acquire a 
now domicile. 

18. An insane person cannot acquire a now domicile in any othor way than hy his domi- 
cile following tho domicilo of another person. 

19. If a man dies leaving moveable property in British Indiu, in the absence of proof of 
any domicile elsewhere, succession to the property is regulated b\ the law of British India. 

PART 111 * 

OF CONHANOriNirY. 

20. Kindred or consanguinity is the connexion or relation of iiersons descended from tbo 
same stock or dtmmon ancestor. 

21. Lineal consanguinity is that which subsists botweeu two persons, one of whom is 
descended in a direct line from the othor, as between a man and his father, grandfather, ami 
great grandfather, and so upwards in tho direct ascending line ; or botwoon a man, his son, 
grandson, great grandson, and so downwards in the direct descending line. Every generation 
constitutes a degree, either ascending or descending. A man’s father is related to lnm in 
the first degree, and so likewise is his son ; liis grandfather and grandson in the second 
degree ; his great grandfather and great grandson in the third. 

22. Collateral consanguinity is that which subsists botwoon two porson*, who are 
descended from the samo stock or ancestor, but neither of whom is descended in a direct 
lino from tho othor. For tho purpose of ascertaining in what degree of kindred any collateral 
relative stands to a person deceased, it is proper to reckon upwards from the person diseased 
to the common stock, and then downwards to the collateral relative, allowing a degree for 
each person, both ascending and descending. 

23. For the purpose of succession, there is no distinction between those who are related 
to a person deceased through his father and those who are related to him through his mother ; 


• This Part does not apply to Parsees (Act XXI of 1H05, s. 8) ; nor to Hindus, etc. (Act 
XXI of 1870) 
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nor between those wlm arc related to him by the full blood, and those who are related to him 
by tho half blood ; uor between those who were actually born in his lifotime, and those who at 
the date of his death wore mil) cojieoivod in the womb, but who have boon subsequently born 
alive. 

21. In t bo annexed table of kindred, tho degrees are computed ns far as tho sixth, and 
are marked by numeral figures. 

The person whoso relatives arc to be reckoned, and liis consiu german, or first oonsin, are, 
as shown in the table, related in t ho fourth degree ; there being one degree of asoent to tho 
father, and another to tho common ancestor, tho grandfather ; and from him ono of doBoent to 
(ho undo, and another to the cousm-gorman ; making in all four degrees. 

A grandson of tho brother and a son of tho uncle, i. e , n great nephew and a cousin -german, 
are in equal degree, being each four degrees removed. 

A grandson of a oousiii-gormuu is in tho Bamc degree as the grandson of a groat uncle, for 
they are both in tho sixth degree of kindred. 

Tahir of Gon'tnmjuutitii. 


(4) Great-grand- 
father^ Father 


(3) Groat grand- (5) Greut Great Uncle, 
father. 


(2) Grandfather (4) Great Unele. 


(1) Father. 


The person 
whose 
Relatives 
are to be 
reckoned. 

i 

(1) Sou. 

I 

(2) Grandson. 


(3) Uncle. (5) Great Uncle's Son. 

"I 


(2) Brothor. (4) Cousin Gorman. (0) Socood Cousin. 


(3) Nephew. 


A, 

ri> 


Son of the C&usin German* 

I 


(3) Great-grandson. 


Son of (6) Grandson of 

the Nephew, the Cousin Ger- 

or Brother's man. 
grandson. 


PART IV * 

Or IXTRfllACY. 


25. A man is considered to die intestate in respeot of all property of which ho has not 
made a testamentary disposition which is capable of taking effect. 


• This Part does not apply to Hindus, etc. (Act XXI of 1870) ; nor does it, with the excep- 
tion of s. 25 nppl> to Parsecs (Act XXI of 1805, s 8). 
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llluetiah nun. 

(a ) A has lefl no will. Tit* haw diet! intestate m rcs|u*et of the whole of hib property 

(6.) A hue loft a will, whoroby ho has appointed H bin exocutoi, but the will contain* no 
other provisions. A has died intestate in ronpeot of tho distribution of liis property. 

( c .) A baa bequeathed bin whole projairty for un illegal pnrjxoso. A has died intestine m 
respect of the distribution of hia projxirty. 

(d.) A haa bequeathed £1,000 to H, and £1,000 to the eldest son of C, and bus nimle no 
other bequest, and baa died leaving tho earn of £2, OCX) and no other pnqjerty (’ died boforo 
A without having over had anon. A liaa died intestate in rospoot of the dintrihution of 
£ 1 , 000 . 

26. Such property devolves upon the wife nr husband, or upon those whoarooftho 
kindred of tho deceased, in tho order and according to tin* rules herein prcRordmd 

Explanation — Tho widow is not tint it led to the provision hereby made for her, if by a 
valid ootitrtf^ gjode boforo her marriage sho has boon excluded from her distributive share of 
her husband* statute. 

27. Where the intestate haa left a widow, if he lias also left nnj lineal desccmbinis, one- 
third of his property shall belong to his widow, and tho remaining two-thirds shall go to his 
lineal descendants, according to tho rules heroin contained. If lie 1ms left nc lineal descen- 
dants, hut has left persons who aro of kindrod to him, one-half of his property shnll belong to 
his widow, and the other half shall go to those who are of kindred to him, in tue order and 
according to the rules herein contained . If lie has left mine who urc of kindred to him, tho 
whole of his property shall belong to his widow. 

28. Whoro tho intestate 1ms left no widow, his property shall goto his lineal descen- 
dants or to those who are of kindred to him uot being lineal descendants, according to tho 
rules horoin contained ; and if ho has left none who arc of kindred to him, it shall go to the 
Crown. 


PART V * 

or THE DlSTKJHCriON OK AN INTESTATE**. PROPERTY. 

(a) Where he ha* left lineal descendant#. 

29. The rales for tho distribution of tho intestate’s property after deducting the widow's 
share (if he has left a widow) amongst his lineal descendants, are os follows : — 

80. Where the intestate has left surviving him a child or cltildren, but no mom remote 
lineal descendant through a deceased child, tho property shall holong to hid surviving child, if 
there be only ouo, or shall bo equally divided among all his surviving children. 

81. Where the intestate has not left surviving him any child, but has loft a grandchild or 
grandchildren, and no more remote descendant through a decoasod grandchild, the property 
shall belong to bis surviving grandchild, if thoro be only one, or shall bo equally divided among 
all his surviving grandchildren. 

Jl lust rat inns. 

(a.) A ho^ throe ohildren, and no more John, Mary, and Henry. They all die before 
tho father : John leaving two children, Mary three, and Henry four. Afterwards A dies in- 
testate, leaving those nine grandchildren and no descendant of nny docoasod grandchild. Kaoh 
of his grandchildren shall have one-ninth. 

(60 But if Henry has died leaving no child, thon the whole is equally dividod betwoon 
the intestate’s flvo grandchildren, the children of John and Mary. 

(c.) A has two children and no more: John and Mary. John dies before his father, 
leaving bis wife pregnant. Then A dies, leaving Mnry surviving him, and in duo him' a 
child of John is bom. A's property is to be equally divided between Mary and such posthu- 
mous child. 

82. In like manner, the property shall go to tho surviving lineal descendants who are 

no&rest in degree to the intestate, where they are all in the dogroo of groat grandchildren to 
him, or are all in a more remote degree. „ , . 

88. If the intestate has lelt lineal descendants who do not all stand in the same degree 
of kindred to him, and the persons throngh whom the more remote aro desoonded from him 
are dead, the property shall bo divided into such a number of equal shares as may correspond 
with the number of the lineal descendants of the intestate who either stood iti the nearest 


# Thf* Part doe* not apply to Parsoes (Act XXI of 1886; «• 8) ; nor to Hindus, etc, (Act 
XXI of 1870). 
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degree of kindred to him At bis deoeusc, or, having boon of the like degroo of kiudrod to him, 
iliod before him loaviug lineal descendants who survived him ; and one of such shares shall bo 
allotted to each of the lineal descendants who stood in the nearest degree of kindred to tho 
intostuto at his decease ; and otto such share shall ho allotted in respect of each of such deceased 
lineal descendants ; and the share allotted in respect of each of sucli deceased lineal des- 
oeudauts shall belong to his surviving child or children or more rontoto linoal descendants, as 
tho case may be j such surviving child or children or more remote linoal descendants always 
taking tho shore which his or their parent or parents would have bcon entitled to respectively 
if such parent or parents had survived tho intestate. 

Must rat ton#). 

(n.) A had three children- John, Mary, nnd llonry ; John died, leaving four children, and 
Mary died, louying one, nnd Henry nlono survived the father. On the death of A intestate, 
ono-third is alhitted to Henry, one-third to John’s four children, ued the remaining third to 
Mary’s one child. 

( b , ) A lull no child, but left eight grandchildren, and two children of a deceased grand- 
child. The property is divided into nine parts, one of which is allotted to each grandchild ; 
and the remaining one-ninth is equally divided hotween the two groat grandchildren. 

(o.) A has three children— John, Mury, nnd lleury; John dios leaving four children, 
and one of John’s children dies leaving two children. Mary dies leaving one child. A after- 
words dies intestate. One -third of his property is allotted to Henry ; one -third to Mary’s 
ehild ; and ono-third is divided into four parts, one of which is allotted to each of John’s throo 
surviving children, and t lie remaining partis equally divided between John’s two grand- 
children. 


(fc) IFTiPre Dip Intrutato Iw* loft Ao hnpal drucendant *. 

34. Where an intestate has left no lineal descendants, tho rules for thr distribution of his 
property (uftor deducting the widow’s share, if he has left a widow) are as follows. 

35. If the intestate's father ho living, he shall succeed to the property. 

3th If the intestate's father is doud, hut tho intestate’s mother is living, nnd there are 
also brothers or sisters of the intestate living, and there is no child living of mi) deceased 
brother or sister, the mother and each living brother or sister shall succeed to the projwrty in 
equal shores. 


lltuHtration. 

A dios intestate, survived by his mother ami two brothers of tho full blood, John and Honry, 
and a sister Mary, who is the daughter of his mother, but not of his father. The mother takes 
one-forth, ouch brother fakes one-fourth, and Mary, tho sister of half-blood, takes one-fourth. 

37. If the intestate's father is dead, but the intostnte’s mother is living, und if any 
brother or sister, ami the child or children of any brother or sister who may have died in tho 
iutoBtatc's life-time are aIro living, then the mother and each living brother or sister, and tho 
living child or children of each deceased brother or sister, shall lie entitled to t he property 
in equal shares, such children (if more than one) taking in equal shares only the shares which 
their respective parents would havo taken if living at the intestate’s death. 

Must tat ton, 

A, tho intestate, leaves his mother, his brothers John and Henry, and also one child of a 
deceased sister, Mary, and two children of George, a deceased brother of the half blood, who 
was the son of his father hut not of his mother. The mother takes one-fifth, John and Henry 
ouch tako ono-fifth, the child of Mary takes ono-fifth, and the two children of George divide 
the remaining ono-fifth equally between thorn. 

88- If tho intestate's fat ho r is dead, but the intestate’s mother is living, nnd the brothers 
and sisters are all dead, but all or any of them have left children who snrvived the intestate, 
the mother and the ohild or children of each deceased brother or sister shall lie entitled to the 
property in equal shores, such children (if more than one) taking iii equal shares only the share 
which their respective parents would have taken if living at the intestate’s death. 

Illustration, 

A, tho intestate, leaves no brother or sister, hat leaves his mother and one child of a 
deceased sister Mary, and two children of a deceased brother George The mother takes one- 
third. the child of Mary takes ono-third nnd the children of George divide the remaining one* 
third equally between them 

3f>, if the intestate’s father is dead, bat tho intestate’s mother is living, and there is 
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neither brother nor sister, nor child of any brother or sister of the intestate, the property 
shall belong to the mother. 

40. Whore tho intestate lias loft noit her lineal descendant, nor father, nor mother, the 
property is divided equally botwoon Ids brothers and sisters and the child or children of such 
of them as may have died before him, such childrou (if more than one) taking in equal shares 
only the share which their respective parents would have taken if living at the mt estate’s death. 

41 If the intestate left noither lineal descendant, nor parent, nor brother, nor sister, his 
property shall bo divided equally among those of his relatives who are in the nearest degree 
of kindred to him. 


Illuhtratiou •». 

(a.) A , the intestate, has left a grandfather and n grandmother, and no oilier relative 
standing in the same or a nearer degree of kindred to Inin They, being in tho second degree, 
will be entitled to the property in equal shares, exclusive of anv uncle or mint of the intestate, 
ii iieles and aunts being only in the third degree. 

(6.) A, the intestate, has left a great grandfather or great grandmother, and uncles and 
aunts, and no other relative standing in the same oi a ue.iier degree of kindred to him. All 
of these boing in tho third degree, shall take equal shnres. 

(r.) A, the intestate, left a great grandfather, no uncle, and n nephew, but no relative 
standing in a nearer dogroo of kindred to linn. All of these being in tho thud degroe, shall 
Mike oqual shares. 

(d.) Ten children of one brother or sistor of the intestate, and one child of another 
brother or sister of the intestate, constitute the class of rthttivcM of the nearest degree of 
kindred to him. Thoy shall each take one-eleventh of tho pioperty. 

42. Where a distributive share in the property of a person who lias died intestate sW 11 
be claimed by a child, or any descendant of a child of such jierson, no money or other properi » 
winch the intestate muy, during his life, have paid, trivou, m settled to or for the tdvanoexneni 
of the child by whom or by whoso descendant t lie claim is made, shall be taken into account 
ni estimating such distributive share. 


TART VI * 

OF THE EFFECT OF MARRIAGE AND M VRIUAGF SFTTT FMFVTH ON PROPERTY. 

43. Tho husband surviving his wife lias the same rights in respect of her properly, if 
she die intestate, as the widow has in respect of her husband's property, it ho die intestate. 

44. If a person whoso domicils is not in British India marries in Uritisli India a person 
w hose domicile is in British India, neither party acquires, by the marriage, any lights in 
respect of any property of the other party not comprised in a settlement made previous to 
marriage, which ho or she would not acquire thereby if both were domiciled in British India 
at tho time of the marriage. 

45. Tho property of a minor may be settled in contemplation of marriago, provided tho 
settlement be made by tho minor with the approbation of the minor’s father, or if he bo dead 
or absent fromjpritish India, with the approbation of tho High Court. 

PART mt 


OF WILLS AND CONDICILfl. 

46. Evoiy person of sonnd mind and not a minor may dispose of his property by will. 

This section applies to Hindus etc. 

Explanation 1 . — A married woman may dispose by will of any property which she could 
alienate by her own act during her life. , 

Explanation 2.— Persons who are deaf, or dnrab, or blind, are not thereby incapacitated 
for making a will if they are ablo to know what they do by it. 

Explanation 8.— One who is ordinarily iusane may make a will during an interval in widen 
he is of sound mind. . , A A _ , . ... 

Explanation 4.— No person can make a will while he is m such a state of mind, whether 


• This Part does not spph to Hindus, etc. (Hindu Wills Act, XXI of 1870). With the 
exception of s. 43, it applies to Farsees (Act XXI of 1865, s. .8). 

_ t Of thla Fort, m. 46, «, and 45) apply to the will, of Hmdti*, Jainu, Blkhe, and 
| Buddhists in the Lower Frovinoes of Bengal, and hi the towns of Madras and Bombay, uudor 
Act ZZ1 at 1870. 


AAA 
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Arising from drunkenness, or from illness, or from Any other oanse, that he does not know 
what no is doing. 


IUustratinns. 

(a.) A can perceive what is going on in his immediate neighbourhood, and can answer 
familiar questions, bnt bus not a competent understanding as to the nature of his property, or 
the persons who nre of kindred to him, or in whoso favour it would be proper that ho Bbould 
make his will. A cannot make a valid will. 

[b ) A executes an instrument purporting to be his will, but he does not understand the 
natnre of the instrument or the effect of its provisions. Tina instrument is not a valid will. 

(r.) A being very feeble and debilitated, but capable of cxei vising a judgment os to tlio 
proper mode of disposing of bis property, makes his u ill. This is n valid will. 

Wee anti pp. 55, 74, 75, 80, 81, 82. 

47. A father, whatever his age may be, mnv, by will, appoint a guardian or guardians for 
bis child during minority. 

This Miction does not apply to Hindus etc 

See anti pp. 80 — 81. 

48. A will or any part of a will, the making of which lias been caused by fraud or com*- 
i ion, or by such impoit unity as takes away the froo agoncy of the testator, is void. 

This section applies to Hindus etc. 


Illustrations. 

(a.) A falsely and knowingly represents to the testator that tlio testator's only child is 
dead, or that he ling done some undutiful net, and thereby induces the testator to make a will 
in his ( A*sl favour. Wucli will has boon obtained by fr-iul, and is invalid. 

(/>.) A by fraud and deception prevails upon the testator to bequeath a legacy to him. 
Tho bequest iH void. 

(i.) A, being » prisoner by lawful authority, makes his will. The will iB not invalid by 
reason of the imprisonment. 

<d ) A threatens to shoot B, or to bum his bouse, or to cause him to bo arrested on a 
criminal charge, unless he makes a bequest in favour of C. B, in coimeqnonco, makes a bequest 
in favour of (\ The bequest is void, t he making of it having been caused by coercion. 

(e.) A being of sufficient intellect, if undisturbed by the influence of others, to mako n 
w ill, j'et being so much under the control of B that he is not a tree agent, makes a will 
dictated by B. It appears that be would not have oxecutcd the will but for fear of B. The 
will is invalid. 

(/.) A, beiug in so feeble a state of heultli as to bo unable to resist importunity, is pressed 
by B to make a will of a certain purport, and does so merely to purchase peace, and in snb* 
mission to B. The will is invalid. 

(<;.) A being in such a state of health ns to be capable of exercising his own judgment 
and volition, B uses urgent intercession and persuasion with him to induce him to make a will 
of a certain purport. A, iu consequence of tho intercession and porsunsion, bnt in the free 
exercise of his judgment and volition, makes his will in tho manner recommended by B. Tho 
will is not rendered invalid by the intercession and persuasion of B 

(/i.) A with a view to obtaining a legacy from B, pays him attention and flatters him, and 
thereby produces iu him a capricious jwrtiality to A. B, in consoqncnce of suoh attention and 
flattery, makes liia will, by which he loaves a legacy to A. The bequest is not rendered invalid 
by the attention and flattery of A. 

Roe ante pp. 83 — 84. 

49. A will is linblo to l>o revoked or altered by the maker of it at any time when he is 
competent to dispose of his property by will. 

This section applies to Hindus etc. 


part vm* 

or THE EXECUTION Of UNPRIVILEGED WILLS. 

60. Kvery testator, not being a soldier employed in an expedition, or engaged in actual 
warfare, or a mariner at sea, must execute his will according to the following roles i — 

First. — Tho testator shall sign or shall Affix his mark to the will, or it shall be signed by 
some other person in his presence and by his direction. 

Second. — The signature or mark of the testator, or the signature of the person signing for 


This part applies to Hindus etc. 
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him, •hall be 00 placed that it shall appear that it was iutondod thereby to givo effect to tho 
writing as a will. 

Third .— The will shall bo attoBted by two or more witnesses, oaoli of whom must have 
soen^ the testator sign or affix hir? mark to the will, or have seen some otlior person sign the 
will in tho presence and by the direotion of tho testator, or have roooivod from tho testator a 
personal acknowledgment of his signature or mark, or of tho signature of such other person ; 
and each of tho witnesses must sign tho will in the presence of tho testator, but it sliall not bo 
necessary that moro than one witness bo presout at tho same time, and 110 particular form of 
attestation shall bo neoessary. 

800 ante pp. 96—97. 

61. If a testator, in a will or codicil duly attested, refers to any other dooumont then 
actually written, as expressing any part of his intentions, snch dooumont shall bo considered 
as forming a part of the will or codicil in which it is referred to. 

See ante pp. 06 — 70. 


PART IX * 

OF PRIVILEGED WILLS. 

62. Any soldier being employed in an expedition, or engaged in actual w trfnre, or any 
mariner being at sea, may, if he has completed the age ol eighteen years, dispose of his property 
by a will made as is mentioned in the fifty third section. Such wills arc called privileged 
wills. 


Til Keratins* 

(a ) A, the surgeon of u regiment* is uctually employed in an expedition. Ho is a soldier 
actually employed in an expedition, and can make a privileged will. 

(b.) A is at sea in a merchant-ship, of which ho is the purser, lie is a mnrinor, and boing 
at sea can make a privileged will. 

(c.) A, a soldier serving in the in tho field against insurgents, is a soldier engaged in 
actual warfare, and as such enn make a privileged will. 

(d.) A, a mariner of a ship in tho course of a voyage, is temporarily on shore while she 
is lying in harbour. He is, in tho boubo of tho words used in this clause, a mariner at sea, and 
can make a privileged will. 

(<*•) A, an admiral who commands a naval force, but who lives 011 shore, and only occa- 
sionally goes on board his ship, is not considered as at mm, and cannot make a privileged will. 

(/■) A, a mariner, serving on 11 military expedition, but not boing at sea, is considered as 
a Boldior, and can make a privileged avill. 

63. Privileged wills may bo in writing, or mny ho made by word of month. 

Tho execution of them shall bo govemod by the following rules 

First.— The will may be written wholly by tho testator, with his own hand. In such 
case it need not be Bigned nor attested. 

Second. — It may be written wholly or in part by another person, and signed by tho 
testator. In snch case it need not bo attested. 

Third. — I£J,ho instrument purporting to be a will is written wholly or in part by another 
l>crgon, and vt not signed by the testator, it shall bo considered to bo his will, if it be shown 
that it was written by tho testator’s directions, or that ho recognized it as his will. 

If it appear on tho face of tho instrument, thut the execution of it in tho manner intended 
by him was not completed, the instrument shall uot by reason of that circumstance bo invalid, 
provided that his non-oxeention of it can be reasonably ascribed to some cause other than the 
abandonment of the testamentary intentions expressed in tho instrument. 

Fourth —If the soldier or mariner shall have written instructions for tho preparation of 
his will, but shall have died before it could be prepared and executed, such instructions shall 
be considered to constitute his will. . . , 

Fifth.— If the soldier or mariner shall, in the presence of two witnesses, have given verbal 
instructions for the preparation of his will, and they shall have been reduced into writing in 
bis lifetime, but he shall have died before the instrument could be prepared and executed, 
■uch instructions shall be considered to constitute his will, although they may not have bee n 
reduced into writing in his presence, nor read over to him. , . 

Simth. — Snob soldier or mariner as aforesaid may make a will by word of mouth oy 
declaring his intentions before two witnesses present at the same time. 

Seventh.— A. will made by word of mouth shall bo null at tho expiration of one month 
After the testator shall have ceased te be entitled to make a privileged will, 

• This part does not apply to Hindus etc. See ante it* 101— *108. 
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PAET X. 

OF THE ATTESTATION, REVOCATION, ALTERATION AND REVIVAL OF WILLS* 

54. A will shall not be considered as insufficiently attested by reason of any benefit 
thereby Riven, either by way of bequest or by way of appointment, to any person attesting it, 
or to his or her wife or husband • 

bnt the bequest or appointment shall bo void so far as concerns the person so attesting, or 
the wife or hnsband of such person, or any person claiming under either of them. 

Ewplanat 10 h .— A logateo under a will does not lose his legacy by attesting a codicil which 
confirms the will. # 

Bee pp. 9b, 238. 

55. No person, by reason of interest in, or of his being hii exeontor of, n will, is disquali- 
fied us a witness to provo the execution of the will or to pi ove the validity or invalidity 
thereof. 

This section does not apply to Hindus etc. 

60. Every will shall bo revoked by the marriage' of the maker, except a will made in 
exercise of a power of appoint ineul, when the property over which the power of appointment 
is exercised would not, in default of anch appointment, pass to his or her executor or admi- 
nistrator, or to tho portion entitled m ease of mteHtaey. 

Esplnnut i«».— Whore a man is iuvosted with power to determine the disposition of 
property of which he is iiol tho ownei , he is said to have power to appoint such property. 

This section applies to Hindus etc. 

See pp 105, 105 

57. No unprivileged will oi codicil, nor any part thereof, shall bo revoked otherwise than 
by marriage, or by another will or codicil, or by some wanting declaring an intention to invoke 
the same, ami executed in tin* manner in which an unprivileged will is hereinbefore required 
to be executed, or by the binning, tom mg, or otherwise destroying tho sumo by the testator, 
or by dome person iu his presence and hy his direction, with the intention of revoking tho 
same. 


1/lUstttlUoH'-. 

(a.) A has made an unpi lvileged will. Afterwards A makes another unprivileged will 
which purports to revoke the hist. This ih u revocation 

(b ) A has made an unprivileged will. Afterwaida, A being entitled to make a privi- 
leged will, makes a privileged will, which purports to revoke his unprivileged will. This is a 
revocation. 

This section applies to Hindus etc ' 

Bee p 118. 

68. No obliteration, interlineation, or other alteration made in any unprivileged will 
lifter tho execution thereof sliull have any effect, except so far ah the words or meaning of 
the will shall have been thereby rendered illegible or undiucernible, unless auoh alteration 
slmll be executed in like maunor as hereinbefore is required for the execution of the will ; 
savo that the will, as so altered, shall bo deemed to bo duly executed if the signature of the 
testator and the subscription of the witnesses be made in the margin or on (pme other part 
of the will opposite or near to such alteration, or at the foot or end of or opposite to a memo- 
randum retorriug to such alteration, and written at the end or some other part of the will.§ 

69. A privileged will or codicil may l>o revoked by the testator, by an unprivileged will 
or codicil, or by any aot exprobwinp an intention to revoke it, and accompanied with such 
formalities as would bo sufficient to give validity to a privilcgad will, or by the 1 uming, 
tearing, or otherwise destroying the same hy the testator, or by somo person iu h» presence 
and by his direction, with tho intention of revoking the same. 

Xepfamftion. — In order to the revocation of a privileged will or codicil by an act aocom- 
panied with each formalities as would be sufficient to give validity to a privileged will, it is 
not necessary that the testator should at the time of doing that act be in a situation which 
entitles him to make a privileged will. 

Bee p. 126. 

00. No unprivileged will or oodioil, nor any part thereof, which shall be in any m anne r 
rovokod, shall be revived otherwise than by the re-oxecution thereof or by a codicil executed 
iu manner hereinbefore required, and showing an intention to revive the same ; 

and when any will or codicil which shall be partly revoked, and afterwards wholly revoked, 
shall be revived, snob revival shall not extend to so much thereof ae shall have been revoked 

* This section and sections 67 to 60 (both inclusive) extend to the wills of Hindus, Ac., 
in tho Lower Provinces and in the towns of Madras and Bombay, Aot No. XXI of 1570. 
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before the revocation of the whole thereof, unless an intention to the contrary Hliall bo shown 
by the will or codicil. 

This seotion applies to Hindus etc* 

See p. 125. 


PART XI * 

Of the Construction of Wills. 

• 

61. It is not necessary that any technical words or terms of art shall no used in a will, 
but only that the wording shall be such that the intentions of the testator can be kuown 
therefrom. 

See pp. 74, 120. 

62. For the purpose of determining quest ions nx to what person or what property is 
denoted by f words used in a will, a Court must impure iutn every material fact relating to 
the persons who claim to bo interested umlor such will, the projK»rty which is claimed ms the 
subject of disposition, the circumstances of the testator and of his family, and into every fnc 1 
a knowledge of which muy conduce to tho right application of the words which the lestatoi 
has used. 


(a.) A, by his will, boqneatlis 1,000 rupees to his < Most son, or to his youngest grand* 
child, or to his cousin Mary. A Court may make inquiry in order to uncertain to what person 
the description in tho will applies. 

(L.) A, by his will, loavoH to \f “ his estnte called Black Aero '* It may bo nooosmev 
to take evidence in order to ascertain wlmt is tho subject* muttor of tho Ixupmst ; that is to 
say, what estate of tho tostatur’s is called Black Acre. 

(t\) A, by his will, leaves to B “ tho cstato which lie purchased of C." It may bo noccs 
sary to take evidence in order to ascertain wliut estate the testator purchased of <j. 

Boo pp. 133, 138, 148. 

63. Whore tho words used in the will to designate or describe a legatee, or a class or 
legatees, sufficiently Bhow what is meant, an errui in tho name or description shull not pro* 
vent the legacy from taking effect. 

A mistake in tho name of a legatee may he corrected by a description of him, and a mis- 
take in the description of a legatoe may be corroded by the name. 

IllubtiaUon*. 

(ri.) A bequeaths a legacy “ to Thomas, the second son of his brother John." The testator 
has an only brother, named John, who has no son named Thomas, but has a second sou whoso 
name is William. William shall have tho legacy. 

(A.) A bequeaths a legacy “ to Thomas, tho second son of his brother Johu." The testator 
has an only brother namod John, whose first sou is named Thomas, and whoso second son is 
named William. Thomas shall have the legacy. 

(c.) The testator bequeaths his property u to A uud B, the legitimate children of C." C 
haB no legitimate child, but has two illegitimate children, A and B. The bequest to A and B 
takes effect, although they are illegitimate. 

(d.) The testator gives his residuary estate to be divided among _ “ his seven children/' 
uud proceeding to enumerate them mentions six names only. This omission shall not prevent 
the seventh child from taking a share with the others. 

(*.) The testator having six grandchildren, makes a bequest to “ liis six grandchildren/* 
and proceeding to mention them by their Christian names, mentions one twice ov» i, omitting 
another altogether. The one whose name is not mentioned shall take a share with the others. 

(f.) The testator bequeaths 11 1,000 rupees to each of tho threo children of A." At the date 
of the will A has four children. Each of theso four children shall, if ho survives the testator, 
receive a legacy of 1,000 rupees. 

Bee p. 140. . 

64. Where any word material to the full expression of the meaning has been omitted, it 
may be supplied by the context. 

• Of this Part, sections 61 to 77 (both inclusive) and sections 88 to 06 apply to ibe wills 
of Hindus, Ac., in the Lower Provinces and in the towns of Madras and Bombay, Aet Bo, 
XXI of 1870. 
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Illustration. 

The testator gives a legacy of “ five hundred” to his daughter A, and a legacy of u five 
hundred rupees*’ to his daughter B. A shall take a legacy of five hundrod rupees. 

See pp 182, 145. 

65. If the thing which the testator intended to bequeath can be sufficiently identified 
from the description of it given in the will, but somo parts of the description do not apply, 
suoh parts of the description shall be rejected as erroneous, and the bequest Bhall take effect. 

Illustration*. 

(a.) A boquoaths to B “ his marsh-lands lying in L , and in the oocnpation of X. 11 The 
testator had marsh-lands lyiug in L, but no uiarsh-lands in the occupation of X. The words 
*'in the occupation of X” Bhall be rejected os erroneous, and the marsh-lands of the testator 
lying in L shall pass by tlio bequest. 

(b.) The testator bequeaths to A “ his giimiudari of Rampur.” IIo had An ostate at 
Rampur, but it was a taluq and not u zamindari. T)ic taluq passes by this bequest. 

Bee p. 137. 

06. If the will mentions sovcrul circumstances as desoriptivc of the t lung which the 
testator intends to bequeath, and thorn iH any property of hia in respect of which all those 
oiroum stances exist, the bequest shall bo considered as limited to such property, and it shull 
not he lawful to reject any part or the description as erroneous, because the testator had other 
property to which such part of the description does not apply- 

Esrplanafton. — In judging whether a case falls within the moaning of this section, any 
words which would be liublo to rejection under the sixty- fifth section ore to be considered as 
struck out of Lho will. 


Illustrations. 

(a.) A bequeaths to 11 14 his marsh- lands lying in L, and in the occupation of X.** The 
testator had marsh-lamiB lying in L, some of which were in the occupation of X, and some not 
in the occupation of X. The bequest shall bo considered os limited to sack of tho testator’s 
marsh-lands lying in L, as wore in the occupation of X. 

(fe.) A bequeaths to B ‘Mur marsh-lands lying in L, and in the occupation of X, com- 
prising 1,000 biglias of land ** Tho testator hud marsh-lands lying in L, some of whioh wero 
iu tho oeeapation of X, and some not in the occupation of X. Tho measurement is wholly 
inapplicable to the marsh-lands of cither cIubr, or to the whole taken together. Tho measure- 
ment shall be considered as struck oat of tho will, and such of the testator’s marsh-lands 
lying in L, as were in tho occupation of X, shall alone pass' by tho beqnest. 

See pp. 180, 110. 

67. Where the words of tho will are unambiguous, but it is found by extrinsic evidence 
that they admit of applications, one only of which can have been intended by the testator, 
extrinsic evidence may bo takou to show which of tlieso applications waB intended. 

Illustrations. 

la ) A man having two cousins of the name of Mary, bequeaths a sum of lfibney to '• Ins 
cousin Mary.” It appears that there arc two persons, each answering the description in the 
will. That description, therefore, admits of two applications, only one of which can have been 
intended by the testator. Evidence is admissible to Bhow which of the two applications was 
intended. 

(b.) A, by his will, loaves to B “ his estate called Sultanpur Kkurd.** It turns out that 
ho hod two ostates called Hultonpur Khunl. Evidence is admissible to show which estate was 
intended. 

Boo pp. 148, 140. 

68. Where there is an ambignity or deficiency on the face of the will, no extrinsic 
evidence as to the intentions of tho testator shall be admitted. 

Illustrations. 

(a.) A man has au aunt Caroline and a cousin Mary, and has no aunt of the name of 
Mary. By his will he bequeaths 1,000 rupeos to “ his aunt Caroline ** and 1,000 rupees to *' his 
aunt Caroline’* aucl 1,000 rupees to ” his cousin Mary,’* and afterwards bequeath* 2,000 rupees 
to “ his before-mentioned aunt Mary.” Thero is no person to whom the description given in 
the will can apply, an d evidence is not admissib le to show who wm meant by “ his befoiu-men- 
tioned aunt Mary.** The bequest is therefore void for uncertainty under the eeventy-sixth 
Motion. 
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(6.) A bequeaths 1,000 rupees to , leaving a blank for the name of the 

legatee. Evidence is not admissible to show what name the testator intended to insert. 

(e.) A bequoaths to B rupeos or “bis stato of „ Evi- 

dence is not admissible to show what sum or wliat estate the testator intended to insert. 

See p. 140. 

GO. The meaning of any clause in a will ifi to bo collected from the entire instrument, 
and all its parts are to bo construed with reference to ouch othor; and for this purpose a 
codicil is to be considered as part of the will. 

Tllunt ration*. 

(a ) The testa! or gives to B a spociflc fund or property at <ho doaili of A, and by a sub- 
sequent danse gives tho wholo of his property to A. The effect of f he several clauses tnkon 
togother is io vest the specific fund or property in A for life, and after hit. decease in B * it 
appearing ffffcn the bequest to B that the testator inermt to uso in a restricted sense tho words 
in which be describes what he gives to A. 

(b ) Where a testator, huving an estate one part of which is called Black Acre, bequeaths 
the whole of his estate to A, and in another part of his will bequeaths Black Acre to B, the 
latter bequest is to be road as an exception out of the first, as if he had said, “ i give Black 
Aero to B, and nil tho rest of my estate to A.” 

See pp. 132, 156, 157, 159. 

70. General words may be understood in % restricted sense whore it may bo cdlentod 
from the will .that the testator meant to use them in a restricted sense; and words mny be 
understood in a wider sense than til it which they usually boar, whore it mny he collected from 
tho other words of the will that the testator mi ,iut to uso them in such wider souse. 

Illuhtrationd, 

(a.) A testator gives to A “his farm in tho occupation of B,” and to C u ell his marsh- 
lands in L.” Part of the farm in tho occnpation of B consists of znarsli-lands in L, and the 
testator also lias other marsh-lands in h Tho general words, " all his raarsh-landN m L,” nro 
restricted by the gift to A A takes tho wholo of the* farm in tho occupation of JJ, including 
rliat portion of tho farm which consists of marsh lands in L. 

(6 ) The testator (a sailor on ship-board) bequeathed to his mother his gold ring, buttons, 
and chest of clothes, and to his friend A (a shipmate) his red box, clasp-knife, and all things 
not before bequeathed. The testier'* share in a house does not pass to A under this be- 
quest. 

(r) A, by liis will, bequeathed to B all his household furniture, plate, linen, china, books, 
pictures, and all other goods of whatever kind ; and afterwards bequeathed to B a specified 
part of his property. Under the first bequest, B is entitled only to such ai tides of the 
testator's as are of the same natnro w ith tlio articles therein enumerated. 

See pp 151, 152, 158. 

71. Whore n clause is susceptible of two meanings, according to one of which it has 
some effect, and according to the other it can have none, the former is to be preferred. 

Seo pp. 182, 154. 

72. No part of a will is to be rejected as destitute of meaning if it is possible to pnt a 
reasonable construction upon it. 

See pp. 132, 155. 

73. if the same words occnr in different parts of the same will, they mast be taken 
to have boon used nvoiywhoro in the name sense, unless there appears an intention to the 
contrary. 

8ee p. 156. 

74. The intention of the testator is not to be set aside because it oannot tako effect to 
tho full extent, but effect is to bo given to it as far as possible 

Illustrations. 

The testator by a will made on his death-bed bequeathed all his property to 0 D f or life, 
and after his decease to a certain hospital. The intention of the testator oannot take effect to 
its full extent, becanse the gift to the hospital is void under the hundred and fifth sooting, 
bat it shall tako effect so far as regards the gift to C D. 

See pp. 156, 157. 

75. Where two clauses or gifts in a will are irreoonoileable, so that they cannot possibly 
stand together, the last shall prevail. 
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Amnnre. 


Illustrations. 

(a.) The testator by the first danse of his will leases his estate of Ramnagar 44 to A,” 
and by the last clause of liis will leases it 44 to B and not to A.’* B shall have it, 

(i.) Tf a man at the commencement of his will gives his house to A, and at the dose of 
it directs that liis house shall bo sold and tho procoeds invested for the benefit of B, the latter 
disposition shall prevail. 

Bee pp. 182, 150, 157. 

76. A will or boquost not expressive of any definite intention is void for uncertainty. 

Illustration . 

If a testator says — 11 1 bequeath goods to A i” or " I bequeath to A or “ I have to A 
oil tho goods mentioned in a schedule,*' and no schedule is found s or 11 1 bequeath ‘ moucj 
‘ wheat,* 1 oil,’ ” or the like, without saying how much, this i« void. 

See p. 68. * 

77. Tho doscription contained in a will, of proper! y tho subject of gift, shall, unless a 
contrary intention appear by the will, bo deemod to rofer to and compxise tho property answer* 
ing that description at the death of the testator. 

Bee pp. 132, 108, 100, 108, 170, 194, 279. 

7H. Unless a contrary intention shall appear by the will, a bequest of tho estate of the 
testator shall he construed to include any property whioh he may have pow*»r to appoint by 
will to any object he may think proper, and shall operato as &u execution of such power ; 

and a bequest of property described in a general manner shall be construed to include any 
property to which such description may oxteud, which he may havo power to appoint by will 
to any object ho may think proper, and shall operate as an execution of such power. 

This section does not apply to Hindus etc. See pp. (57, 168. 

79. Where property is bcqnonthcd to or for the benefit of such of certain objects as ft 
specified person shall appoint, or for the benefit of certain objects in such proportions as a 
specified person Khali appoint ; and tho will does not provide for tho event of no appointment 
being made ; if the power given by the will bo not exercised, the property belongs to all the 
objects of the power in eqnal shares. 


Illustration. 

A, by his will, bequeaths a fund to his wife for her life, and dirocts that at hor death it 
shall he divided among his children in such proportigns as she shall appoint. The widow dies 
withont having made any appointment. The fund shall be divided equally among the 
children. 

This sect ion does not apply to Hindus etc. 

So© p. 170. 

80. Whore a lioqucst is mode to tho 41 heirs," or “ right heirs,” or 11 relations,” or 

” nearest relations,” or “ family,” or ” kindred," or “ nearest of kin,” or 44 next-of-kin,” 
of h particular person, without any qualifying terms, and tho class so designated forms the 
direct and independent object of the bequest, the property bequeathed shall be distributed as 
if it had belonged to such person, and ho had died intostato in respect of it, leaving assets for 
the* payment of his debts independently of such property. 1 

Illustrations. 

(a.) A leaves his property ” to his own nearest relations.” Tho property goes to those 
who would bo entitled to it if A hod died intestate leaving assets for tho paymont of his debts 
independently of such properly. 

(f>). A bequeaths 10,000 rupees “ to B for his life, and after the death of B, to his own 
" right heirs.” Tho legacy after B’s death belongs to those who wonld be entitled to it if it had 
formed port of A's unbequeathed property. 

(r.) A loaves his property to B ; but if B dies before him, to B's next-of-kin : B dies 
hofnro A ; the property devolves as if it had belonged to B, and he had died intostate, loaving 
assets for the payment of his debts independently of such property. 

(d.) A leaves 10,000 rupees 14 to II for bis life, and after his decease, to the heirs of 0.” 
The legacy goes as if it had belonged to C, and he had died intestate, leaving assets for the 
payment of hie debts independently of the legacy. 

This section does not apply to Hindus etc. 

Bee pp 175, 178. 

81. Where a bequest is made to the 44 representatives,” or 44 legal representatives,” or 
“ executors or administrators ” of a particular person, and the class so designated forms the 
direct and independent object of the bequest, the property bequeathed shall be distributed 
as if it had belonged to such person, and he had died intestate in respect of it. 
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nhwtration, 

A bequest u made to the 11 legal representatives " of A. A has died intestate and insolvent. 
B is his administrator. B is entitled to reoeivo the legacy, and shall apply it in the first plaoe 
to the discharge of such part of A’s debts as may remain unpaid if (hero be any surplus, B 
shall pay it to those persons who at A's death wonld have boon entitled to rocoive any property 
of A's which might remain after payment of his debts, 01 to the representatives of snob 
persons. 

This section does not apply to Hindus etc 

See pp. 175, 170. 

82. Where property is bequeathed to any person, he is entitled to tho whole interest of 
the testator therein, unless it appears from the will that only a restricted interest was intended 
for him.* 

Bee pp. 173, 295. 

83. where property is bequeathed to a person, with >i boquost in the alt or native to an- 
other person or to a class of persons; if contrary intention does not appear by tho will, the 
legatee first named shall be entitled to the legacy, if ho bo alivo at tho time whon it takes 
effect s but if he be then dead, tho person or class of persons named iu Lite second branch of 
the alternative shall take the legacy 


Jltufttraiiott', 


(a.) A bequest is made to A or to B. A survives the testator B takes nothing. 

(h.) A bequest is made to A or to B. A dies after (ho date of tho will, and hofore the 
testator The legacy goes to B. 

(e.) A bequest is mado to A or to I>. A is dead at t he dm o of tho will. The legacy gees 
to B. 

(d ) Property is bequeatliod to A or his heirs A survives tho testator. A takes tho 
property absolutely. 

(ft.) Property is beqneatlied to A or hiR nearest of kin. A dies in tho lifetime of the 
testator. Upon the death of tho testator, the bequest to A's nearst of kin takes effect. 

(/.) Property is beqnothed to A for life, and after his donth to 11 or his heirs. A and B 
survive the testator. B dieB in A’s lifetime. Upon Vs death tho bequost to the heirs of B 
takes effect. 

{q.) Property is bequeathed to A for life, and after his death to B or his heirs B dies 
in the testator’s lifetime. A survives the testator. U pnn A’s death the bequest to the heirs 
of B takes effect. 

See pp. 179, 180, 198. 

84. Where property is bequeathed to a person, and words are added winch describe a 
class of persons, but do not denote them oh direct objects of distinct and independent gift, such 
person is entitled to the whole interest of the testator t heroin, unless a contrary intention 
appears by the will. 


Ill iterations 


(a.) A hottest is made — 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representative, 

to A anl his personal representatives, 

to A, his executors and administrators. 

In each of thaee caeas, A take* the whole imerert which the tutator had in the property. 

(A) A bequest ia made to A and hi. brother.. A and hi. brother, an jointly entitled to 

bequest is md o to A for lifo, and after hi. death to hie lame. At the death of A 


• This section, and Motion. 8* and 8« and also m 88 -89 apply to the will, of M70. 
do., in the Lower ftevtaeee and in the towns of Hadra. and Bombay, Act No, XXI of Hindu 
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the property belongs in equal shares to #11 persons who shall then answer the description of 
issue of A. 

This section (loos not apply to Hindus etc. 

See pp 175, 181, 187, 197. 

85. Where n bequest is made to a class of persons under a general description only, no 
one to whom the words or the description are not in their ordinary souse applicable shall take 
tho legacy. 

Sor p 208. 

88. The word 11 children” in a will applies onlv to lineal descendants in the first degree : 
tho word “ grandchildren” applies only to lineal descendants in tho second degree of the 
person whose “children,” or “grandchildren,” are spoken of; 

the words “nephews” and “ nieces” apply only to children of brothers or sisters ; 
the words “ cousins” or “ first cousins,” or “consins-gernian” apply only to children of 
brothers or of sisters of tho father or mother of tho person whose “ cousinjB,” or “first 
cousins,” or “ cousina-german,” are spoken of ; 

the words “ first cousins once removed” apply only to children of consins-german, or to 
cousins-gcrman of u parent, of the person whose *' first cousins once removed” are spoken of; 

the words “second cousins” apply only to grandchildren of brothers or of sisters of llu 
grandfather or grandmother of tho person whose ‘‘second eousiim" are spoken of ; 

the words “ issue” and “ descendants” apply to nil lineal descendants whatever of the 
person whose “ issue” or “ descendants” nro spoken of. 

Words expressive of collateral relationship apply nlike to relatives of full and of half 
blood. 

All words expressive of relationship apply to a child in the womb who is afterwards born 
alive. 

This section does not apply to Hindus etc. 

Sec pp. 175, 187. 

87. In the absence of any intimation to the contrary in the will, the term “child,” 
“ son,” or “ daughter,” or any word which expresses relationship, is to be understood as de- 
noting onlv a legitimate relative, or whero there is no such legitimate relative, u person who 
lms acquired, at tho date of the will, tho reputation of being such relative. 

Illustrations. 

(a.) A, having three children, 15, 0 and I), of wliom B and C are legitimate and D is 
illegitimate, leaves his property to be equally divided among “ his children.” Tho property 
bolongs to 1) and C in equal shares, to the exclusion of I)., 

(l».) A, having a nieco of illegitimate birth, who lifts acquired the reputation of being his 
niece, and having no legitimate niece, bequeaths a sum of money to his niece. The illegiti- 
mate nieco is entitled to tho legacy. 

(r.) A, having ill Ins will ounmeratod his children, and named as one of them B, who is 
illegitimate, leaves a legacy to “his said children.” II will take a share in tho legacy aloug 
with the legitimate children. 

(<I ) A leaves a legacy to tho “children of B.” B is dead, and has left none but illegiti- 
mate children. All those who had, at the date of the will, acquired the reputation of being 
the children of B are objects of the gift. 

(*».) A bequeathed a legacy to “ tho children of B.” B never had any legitimate oliild. 
0 and D had, at the dalo of the will, ncqnired the reputation of being children of B. After 
the date of the will, and before the death of the testator, E and P were born, and aoqnired tho 
reputation of being children of B. Only 0 and 1) arc objects of tho beqnest. 

(/.) A makes a bnqneBt in favour of his child hr a certain woman, not his wife. B had 
acquired, nt the date of the will, the repntation of boing tho child of A by the woman de- 
signated. B takes tho legacy. 

(</.) A makes a bequest in favour of his child to be born of a woman, who never becomes 
his wife. The bequest is void. 

(7i.) A makes a bequest in favour of the child of which a certain woman, not married to 
him, is prognant . The bequest is valid. 

This section does not apply to Hindus etc. 

8oe pp. 175, 182, 184, 186. 

88. Whero a will purports to make two bequests to the same person, and a question arises 
whether the testator intended to make the second bequest instead of or In addition to the 
first; if then' is nothing in the will to show what he intended, the following rules shall pre- 
vail in determining the construction to be put npon the will : — 

First. — Tf the same specific thing is bequeathed iwiee to the same legatee in the same will, 
nr in the will end again in a codicil, ho is entitled to receive that speoifio thing only. 
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Second,— Whore oue and tho game will or ono and the same codicil purports to make, r< 
two places, a bequest to the same person of the same qunulity or amount of any thing, he 
shall be entitled to oue such legacy ouly. 

Third .— -Where two legacies of unequal amount nre given to tho nutne person in the same 
will, or in the same codicil, tho legatee in entitled to both 

Fourth . — Where two legacies, whether equal or unequal in amount, are given to the same 
legatee, one by u will and the other by a codicil, or each by a different codicil, the legatee is 
entitled to both legacies. 

F&plcm ation ,— In the four last rules, the word “ will” does not include a codicil. 

Ill u*t ration**. 

(a.) A having ten shares, and no more, in the Bunk of Bengal, made his will, which con- 
tains near its commencement the words “ I bequeath my ten shares in the Bank of Bengal to 
B.” After other bequests, the will concludes with the words “ and i bequeath my ten shares 
in the Bank df Bengal to B.” B is entitled simply to receive A’s ten shares in tho Bank of 
Bengal. 

(h.) A having one diamond-ring which was given him by B, bequeathed to 0 tho dia- 
mond-ring which was given him l»y B A uftorwnrd* made a codicil to his will, and thereby, 
after giving other legacies, ho bequeathed to V the dimoml-nng which wnu ghen him by B 
C can claim nothing except the diamond-ring which mis given to A by B. 

(c.) A, by his will, bequeaths to 11 the huui of ft, (MX) rupees and afterwards, in the same 
will, repeats the bequest in the snmo words. R is entitled to one legacy of 5,000 rupees only. 

(d ) A, by liis will, bequeaths to B the sum of 5, (MM) rnpees, and nfterwnds, by tho same 
will, bequeaths to B tho snm of 0,000 rupees, B is untitled to 11,000 rupees. 

( e .) A, by his will, bequeuths to BJ5.0Q0 rupees, and by a codicil to tho will ho bequeaths 
to him 5,000 rupees. B is entitled to receive 10, (MX) mpees. 

(f.) A, by one codicil to his will, bequeaths tn B 5,000 rnpoeB, and by another codiei. 
bequeaths to him 0,000 rupees. B is entitled to receive 11 ,000 rupees. 

(f/.) A, by his will, bequeaths “ 500 rupees to U becuuse she was his nurse,” and in 
another part of the will bequeaths 500 riqtces to B “ because she went to Englond with his 
children.* 1 B is entitled to receive 1,000 rupees. 

(A.) A, by his will, bequeaths to B the sum of 5 , 01)0 rupees, and also, in another part of 
the will, an annuity of 400 rupees, B is entitled to both legacies 

(•'.) A, by his will, bequeaths to B tho smn of 5,000 rupees, and also bequeaths to him the 
sum of 5, (MX) rupees if ho shall attain the ago of 18. B is entitled absolutely to ono sum of 
5,000 rnpeos, and takes a contingent interest in another sum of 5,0tX) rupees.* 

Sec pp. 190, 191, 193, 195. • 

89. A residuary legatee may lw constituted by any words that show an intention oa tho 
part of the testator that the person designated shall take the surplus or residue of his 
property. 


tlluht ration*. 

(«.) A makes her will, consisting of several testamentary papers, in ono of which are 
contuinod the following words: — “I think there will be something left, after all funeral 
expenses, Ac., give to B, now at school, towards equipping him to any profession he may 
hereafter bo appointed to.” B is constituted residuary legatee. 

(6.) A makes his will, with tho following passage at tho end of it “ I believe there 
will bo found sufficient in tny banker’s hands to defray and discharge my debts, which 1 
hereby desire B to do, and koop tho residue for her own use and pleasure,” B is constituted 
the residuary legatee. _ , . . . , . 

(c.) A bequeaths all his property to B, except certain stocks and fuuds, which he be- 
queaths to C. B is tho residuary legatee. . , . , 

00. Under a residuary lieqnest, tho legatee is entitled to all property belonging to the 
testator at the time of his death, of which he has not modo any other testamentary disposi- 
tion which is capable of taking eifect. 

Illustration. 

A by his will bequeaths certain legacies, ono of which is void under the hundred and fifth 
Motion and another lapses by the death of tho legatee. Uo bequeaths the residue of his 
property to B. After the date of his will, A purchases a xamindari, which belongs to him at 


* Thia section, tuid Motions 89 to 108 (both inclusive), apply to the wHIii of Hindus, to., 
ln the Lower Provinces and in the towns of Madras and Bombay, Act No. XXI of 1870. 



488 


Amawi. 


the time of hie death. B is entitled to the two legacies and the samindari as pert of the 
residue. 

See pp. 103, 195. 

91. If a legacy bo given in general terms, without specifying the time when it ie to be 
paid, the legatee has a vested interest io it from the day of the death of the testator, and if 
he dies without having received it, it shall pass to his representatives. 

See pp. 100, 384. 

98. If the legatee docs not snrvive the testator, the legacy cannot take effect, but shall 
lapse and form part of the residue of the testator’s property, unless it appear by the will that 
the testator intended that it should go to some other person. 

In 'order to entitle the representatives of the legatee to receive the legacy, it must bo 
proved that ho survived the testator. 


Illustration *. * 

(a.) The testator bequeaths to B u 500 rupees which B owes him.” B dies before the 
testator ; tho legacy lapses. 

(b.) A bequest is made to A and his children. A dies boforo the testator or happens to 
be dead when the will is made. The legacy to A and his children lapses 

(c.) A legacy ie given to A, and in case of his dying before tho testator, to B. A dies 
before the testator. Tho legacy goes to B. 

(<(.) A sum of money is bequeathed to A for life, and uftor his death to B. A dies in the 
1 if o time of the testator ; B survives the testator. The bequest to B takes effect. 

(ft.) A sum of money is bcquciithotl to A on his completing his eighteenth year, and in 
rase ho should die before Ik* completes his eighteenth year, to B. A completes his eighteenth 
year, and dies in the lifetime of the testator. Tho legacy to A lapses, and tho bequest to 1) 
duos not take effort. 

(/.) The testator nmi tho legatee perished in the same shipwreck. There is no evidence 
to show which died first. 'The legacy will lapse. 

floo pp 196, 197, 199. 

98. If a legacy be given to two persons jointly, and one of thorn die before tho testator, 
the other legatee takes the whole. 

Illustration . 

Tho legacy is simply to A and B A dins before tho testator. B takes the legacy. 

Hen p. 199. 

94. But where a legacy is given to legatees in words which show that tho testator in- 
tended to givo them distinct shares of it, then if any legatee die before the testator, so much 
of the legacy as was int Glided for him fdiall full into the residue of tho testator’s property. 

Illustration . 

A sum of money is boquoat lied to A, B and C, to be equally divided among them. A dies 
before the testator. B and C shall only take so much as they would have had if A had sur- 
vived tho testator. 

Bee p. 900. 

95. Whore tho share thut lapses is a part of tho general residue bequeathed by the will, 
that share shall go as undisposed of. 


Illustration. 

Tho testator bequeaths the residue of his estate to A, B and C, to be equally divided be- 
tween them. A dies before the testator, He one third of the residue goes as undisposed of . 

8oe p. 305. 

96. Where a boquest shall have been made to any child or other lineal descendant of the 
testator, and tho legateo shall die in the lifetime of tho testator, but any lineal descendant of 
his shall survive the testator, the bequest shall not lapso, but shall take effoot as if the death 
of the legatee had happened immediately after the death of the testator, unless a contrary in- 
tention shall apjiear by the will. 


Illustration* 

A makes his will, by which he bequeaths a sum of money to his son B for his own abso- 
lute use and benefit. B dies before A, leaving a son C who survives A, and having made Ids 
will whereby he bequeaths all his property to his widow 1). The money goes to 9. 

See pp. 303, SOB. 
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97. Where a bequost in made to one person fat the benefit of another, the legacy doc* 
not lapse by the death, in the testator’s lifetime, of the person to whom the bequest is made. 

See pip. 199, 904. 

98. Where a bequest is made simply to a described class of persons, the thing bequeathed 
shall go only to such as shall be alive at the testator’s death. 

Kncaptfon.— If property is bequeathed to a class of persons described as standing in n 
particular degree of kindred to a specified individual, but their possessi in of it is deferred until 
a time later than the death of the testator, by reason of a prior bequest or otherwise, the pro- 
perty shall at that time go to such of them as shall be then alive, and to the representatives of 
any of them who have died sinoe the death of the testator. 


Illustrations. 

(a.) A, bequeaths 1,000 rupees to “ the children of II ” without sitting when it is to be 
distributed among them. B lmd (lied previous to the date of the will leaving three children, 
(\ D and E. E died after the date of the will, hut before the death ol A (' and I) survive A. 
The legacy shall belong to C and D, to the exclusion of the representatives of K. 

(6 ) A bequeaths a legacy to the children of B. At the timo of the testator’s death, 
H has no children. The bequeBt is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and aft nr his decease 
to the children of B. At the death of the tostntor, !i hud two children lb mg, 0 and 1) $ 
and he never had any other child. AftorwnrdB, during the lifetime of A, (' died, leaving E 
Ins executor. D has survived A. D and E are jointly entitled to so much of the leasehold 
terms os remains unexpired. 

(<t.) A Bum of money was bequeathed to A for her life, and after her decease to the 
children of B. At the death of the tcdlator, B had two children living, (.' and D, and alter 
that event, children E and F, were bum to-B. 0 and K died in the lifetime of A, C having 
made a will, E having mode no will, A has died leaving l) and F surviving her. The legacy 
is to be divided into four equal parts, one of which is to lie paid to the executor of 0, one to 
1), one to the administrator of E, and one to F. 

(r.) A bequeaths one-third of his lands to B for his life, and after Ins decease to the 
sisters of B. At the death of the testator, U had two sisters bring, C and f), and after that 
ovent another sister E was bom. C died during the life of B ; 11 and E have survived H. 
One-third of A’s lauds belongs to 0, E and the representatives of C, in equal shares. 

(/,) A bequeaths 1,000 rupees to B for life, and after his death equally among tlio 
children of C. Up to tho death of B, C had not hud any child, The bequest after the death 
of B is void, m 

(0.) A bequeaths 1,000 rupees to “ all the children born or to be horn ” of B, to be 
divided among them at tho death of C. At Iho death of tlio testator, B has two children 
living, D and E. After the death of the testator, but in the lifetime of C, two other children, 
F and G, are born to B. After the death of C, another child if boru to B. Tlio logac y belongs 
to U, E, F and G, to the exclusion of the after-born child of B. 

(A.) A bequeaths a fund to the children of B, to be dividod among them when the 
eldest shall attain majority. At the testator’s death, B had one child living, named C, He 
afterwards haft two other children, named D and K. E died, but C and L> were living when 
C attained majority* The fund belongs to C, D and the representatives of E, to the exclusion 
of any child who may bo born to B after C’s attainihg majority. 

See pp. 167, 901, 209, 210, 211, 212. 


PABT XII.* 

Of voip BsquisTs. 

99. Where a bequest is made to a person by a jiarticulor description, and tncre is no 
person xn existence at the testator’s death who answers the description, the bequest is void. 

Swaption.— It property is bequeathed to a person described as standing in a particular 
degree of kindred to a specified individual, but his possession of it is deferred until * time 
later than the death of the testator, by reason of a prior bequest, or otherwise ; and * a 
person answering the description is alive at the death of the testator, or comes into existence 
between that event and snob later time, tho property shall, at such later time, go to that 
person, or if he be dead, to his representatives. 


e Saotione 99 to 108 (both indimivo) of this pert apply to Hindu* oks. 
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lllutirationa. 

(e.) A boqueaths 1,000 rupees to the eldest sou of B. At the death of the testator B 
has no sou. Tho boquost is void. 

(b.) A bequeaths 1,000 rupees to B for life, and aftor his death to the eldest son of C. 
At tho death of the testator, C hud no son. Afterwards, during the life of B, a son is born to 
C, Upon B's death, the legacy goes to C’s son. 

(e) A bequeaths 1,000 rnpoos to B for life, and After his death to the oldest son of 0. 
At tho death of tho testutur, 0 had no son : afterwards, during the life of B, a son, named D, 
is born to C. 0 dies, thou B dies. The legacy goes to the representative? of 1). 

(d.) A bequealhs his estate of Oroenacro to H for life, and at his decease to the eldest 
son<l of C. Up to the death of B, C has had no son. The boquost to C’s eldest son is void. 

(e.) A bequeaths 1,000 rupeo to the eldest son of C, to bo paid to him uf tor the death 
of B. At the dcidli of tho testutor, C has no son, hut a son is afterwards born to him during 
the life of LI and is alive at B’h death. G’h soil is entitled to the 1,000 rupees. a 
Hue pp 213,214. 

100. Where a bequest is litude to u person not in existence at the time of the testator’s 
float h, subject to a prior buqiicht contained in tho will, tho later bequest shall lie void, unless 
it oornprises the w'hole of the I'onmiiung iutorest of rho tostator in the thing bequeathed. 

Illustration*. 

(a.) Property is bequeathed to A for his life, and aftor his death to lus oldest son for 
life, and after the death of the latter to his eldest son. At the time of the testator’s death, 
A has no son. Here the bequest to A's eldest son is a bequest to a iierson not in existence at 
the testator’s deuth. It is not a bequest of the whole interest that remains to the testator. 
The bequest to A’s eldest sou for his life is void. u 

(l>.) A fund is bequeathed to A fur his life, and after his death to his daughter. A 
survives the tostator. A luw daughters, some of whom woro not in existence at tho testa- 
tor's death. Tho bequest to A’s daughters comprises the whole interest that remains to the 
t ('Stator in the thing bcqrieat lied. The bequest to A’s daughters is valid. 

(c.) A fund is bequeathed to A for his life, and after his death to his daughters, with a 
direction that if any of thorn marries under the ago of eighteen, her jiortion shall bo settled so 
that it may belong to herself for life, and mny be divisible among her children after her death. 
A has no daughters liviug at the time of tho testator’s death, but has daughters born after- 
wards who survive him. Hero the direction for a settlement has the effoot, in the daBe of 
each daughter who marries under eighteen, of substituting for the absoluto bequest to her a 
bequest to her merely for her life : that is to say, a bequest to a person not in existence at tho 
time of the testator’s death of something which is less than the whole interest that remains 
to the testator iu the thing bequeathed. The direction to settle tho fund is void. 

(<i.) A bequeaths a sum of money to B for life, aud directs that upon the death of B 
tho fund shall bo settled upon his daughters, so that the portion of each daughter may 
belong to herself for life, aud mny be divided among her children after her death. B has no 
daughter living at tho time of tho testator’s death. In this caso the only bequest to the daugh- 
ters of B is contained iu the direction to settle the fund, and this direction amounts to a bequest, 
to persons not yet born, of a life-interest iu the fund, that is to say, of somethidlg which is less 
than tho whole interest that remains to the testator in the thing bequeathed. The direction to 
settle the fund upon tho daughters of B is void. 

See pp. 213, 217, 224, 225. 

101. No bequest is valid whereby the vesting of tho thing bequeathed may be delayed 
beyond tho lifetime of one or more iwrsonn living at the testator’s decease, aud the minority 
of some person who shall Ik.* in existence) at the expiration of that jieriod, and to whom, if he 
attains full ago, the thing bequoathod is to belong. 

Ill uttrutwn*, 

(a.) A fund is bequeathed to A for his life ; and after his death to B for his life ; and 
after B’s death to such of the sons of B us shall first attain tho age of 25. A and B survive 
the testator. Hero the son of B who shall first attain the ago of 25, may be a son bom after 
the death of the testator : such son may not attain 25 until more than 18 years have elapsed 
from tho death of tho longer liver of A and B ; and the vesting of the fund may thus be 
delayed beyond tho lifetime of A and B, and the minority of tho sons of B. The bequest 
after B’s death is void. 

(b.) A fund is bequeathed to A for his life; and after his death to B for his life; and 
after B’s death to such of B’s sons as shall first attain tho age of 25. B dies in the lifetime 
ot the testator, leaving one or more sous. Iu this ease the sons of B are persona living at 
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the time of the testator’s decease, and the time when either of them will atatin 25 necessarth 
falls within his own lifetime. TUo bequest is valid. 

(c.) A fond is beqneathed to A for his life, and after his death to B for his lifo. with u 
direction that after B*s death it shall Im> divided amongst sunh of U’s children us shnll attain 
the ago of 18 ; but that if no child of 13 fdiall attain that ago, the fund hIuiII go to ('. I Turn 
the time for t ho division of the fund must arrive at tho latent at tho expiration of 18 year* 
from the death of B, a person living at the testator’s decease. All tho bequests are valid. 

(d.) A fund is bequeathed to trustees for the benefit of the testator’s daughters, with a 
direction that if any of thorn marry under age, her share of the fund shall be settled so ns to 
devolve after her death upon such of her children as shall attain the age of 18. Any 
daughter of the testator to whom the direct ion applies must bo in existence ut his decease, 
and any portion of tho fund which m \y eventually ht* settled as directed must vest not later 
than 18 years from the death of the daughter wIioho share it was. All these provisions are 
valid. 

Bee pp. 218, 214, 215, 216, 217, 225. 

102. If a boquoHt is made to u class of persons, with regard to some of whom it is in* 
operative by reason of the rules contained in the two last preceding sections, or oil Imr of them, 
such bequest shall bo wholly void. 


Illustration 

(a.) A fund is beqnoailiod to A for lifo, and after his death to all his children who 
shall attain the age of 25. A survives the testator, and lias some children living at the testa- 
tor’s death. Kaoh child of A’s living at the testn tor's death must attain the age of 25 (if at 
all) within tho limits allowed for a bequest. But A may imvo children after the testator’s 
decease, some of whom mny not attaiu tho ago of 25 until more than 18 years have elapsed 
after the decease of A. Tho bequest to A’h children, therefore, is inoperative us to any el ild 
born after the testator’s (loath ; and as it is given to all liis children as a class, it is not good 
as to any division of that class, but is wholly void. 

(h.) A fund is bequeathed to A for his life, and after his death to B, C, i) and all other 
tho children of A who shall attain tho age of 25. B, C\ J) are children of A living at tho 
testator’s decease, in all other respects the ciiro is tho samo as that supposed in illustration 
(a.) Tho mention of B, C and I) by name doeH not prevent the bequest from being regarded 
as a bequest to a class, and the bequest is wholly void. 

See pp. 213, 217, 224, 225. 

103. Whore a bequest is void by reason of any of tho rules contained in tho three last 
preceding sections, any bequest contained in the same will, and intended to take effect after 
or upon failure of such prior bequest, is also void. 

Ill v*t rations. 

(a.) A fund is bequeathed to A for liis life, and after his death to suoh of his sons as 
shall first attain the age of 25, for his lifo, and after the decease of such son, to B A and 
B survive tho testator. The bequest to B is intended to take effect after the bequesi to such 
of the sous of A as shall first attain the age of 25, which bequest is void under sod ion 101. 
The bequest t# B is void. 

(5.) A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain tho age of 23, and if no son of A shall attain that age, to II. A and B survive 
the testator. The bequest to B is intended to take effect upon failure of the bequest to snoh 
of A’s sons as shall first attain the age of 25, which bequest ta void under section 101. The 
bequest to B is void. 

Bee ante t p. 225. 

104. A direction to accumulate tho income arising from any properly shall be void t and 
the property shall bo disposed of as if no accumulation hod been directed. 

Reception.— Where tho property is immoveable, or where accumulation is directed to be 
mode from the death of the tostator, the direction shall bo valid in respect only of the income 
arising from the property within one year next following the testator's death ; 

and at the end of tho year such property and income shall bo disposed of respectively, as 
if the period during which the accumulation has boon directed to be mode had elapsed. 

Illustration*. 

(a.) The will direots that the sum of 10,000 rupees shall be invested in Government s- 
entities, and tho income accumulated for 20 years and that the principal, together with the 
accumulations, shall then be divided between A, B and C. A, B and 0 are entitled to receive 
the Bum of 10,000 rupees at the end of the year from the testator s death. 

(6.) The will directs that 10,000 rupees shall be invested, and the income accumulated 
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until A shall many, an4 shall then be paid to him. A Ss entitled to receive 10,000 rupees at 
the eud of n year from the testator’s death. 

(«.) The will directs that the rests of the farm of Sultenpnr shall be accumulated for ten 
years, and that the aocnmalatlon Rhall be then paid to the eldest son of A. At the death of 
t.ho testator, K. has an eldest son living, named B. B shall reoeire at the end of one year from 
the testator’s death the rents which hare aoorned daring the year, together with any interest 
which may hare been mado by investing them. 

( d , .) The will directs that the rents of the farm of Rnltanpur shall be aoonmnlated for ten 
years, and that the accumulations shall then be paid to the oldest son of A. At the (loath of 
the testator, A has no son. The bequest is void. 

(s.) A bequeaths a sum of money to B, to be paid to him whon he shall attain the age of 
IB, and directs the interest to be aoonmnlated till he shall arrive at that age. At A's death 
the legacy becomes rested in B ; and so much of the interest as is not required for his main- 
tenance and education is accumulated, not by reason of the direction contained in^ho will, bnt 
in consoqnonce of B's minority. 

This section docs not apply to Hindus etc. 

See an ft, pp. 226, 227. 

105. No man having a nephew or niooo or any nearer relative shall hare power to be- 
queath any proj»erty to religious or oharituhle uses, exrept by a will executed not less than 
twelve months before hi* death, ami deposited within six months from its execution in some 
place provided by law for the safe custody of the wills of living persons 

This section does not apply to Iliudus etc. 

UluKtratiori. 

A having a nephew makes a bequest by n will not sxocuted nor deposited as required— 

for the relief of poor people , 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school j 

for the building And repairs of a bridge ; 

for the making of roads ; 

for the erection or support of u church ; 

for the repairs of a church j 

for the benefit of ministers of religion ; , 

for the formation or support of a public garden. All these bequests are void. 

See ante, pp. 157, 228, 232. 

PART XIII. 

OF THE VESTING OF LEGACIES.* 

106. Where by the torms of a bequest the legatee is not entitled to immediate possession 
of the thing bequeathed, a right to receive it at the proper time shall, unless a contrary inten- 
tion aptio&r* by the will, become vested in the legatee on the testator's death, and shall pass 
to the legatee's representatives if ho dies before that time and without having received the 
legacy. 

And in such cases the legacy is from the testator's death said to be vested in interest. 

Explanation . — An intention that a legacy to any person shall not become vested in inter- 
est in him is not to be inferred merely from a provision whereby the payment or possession of 
the thing bequeathed is postponed, or whereby a prior interest therein is bequeathed to some 
other person, or whereby the income arising from the fund bequeathed is directed to be 
accumulated until the time of payment arrives, or from a provision that, If a particular event 
shall happen, the legacy Bhall go over to anothor person. 

UluttraHow* 

(a.) A bequeaths to B 100 rupees, to be paid to him at the death of C. On A's death 
the legacy becomes vested in interest in B, and if he dies before 0, his representatives are 
entitled to the legacy. 


* This part applies to the wills of Hindus, Ac., in the Lower Pr o v in ces and in the towns 
of Madras and Bombay, Act XXI of 1870. 
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(6.) A boqaeatlis to B 100 rupees, to bo paid to him upon his attaining tho nge of 1**, 
Ou A’s death the legacy becomes vested in interest in I) * 

(c.) A fund ia bequeathed to A for life, and after liis death to B. On tho testator’s death 
tho legacy to B becomes vested in interest in B. 

( 3 .) A fund is bequeathed to A until B attains tho ago of 18, and then to H The lognry 
to B is vostod in interest from tho testator’s dentil. 

(e.) A boqnoaths tho whole of his property to B upon trust to pay certain debts out of 
tho income, and thon to make over tho fund to C. At A'h death tho gift to U becomes \ eh tod 
in interest in him. 

(/) A fund is bequeathed to A, B and C iu oqual shares, to be paid to them on their 
attaining the age of 18 respectively, with a proviso that, if all ut litem dm i i lor the uge of 
18, the legacy shall dovolvo upon D. On the death of the testator, the shares \»nf in interest 
in A, B and C, subject to be devested m case A, 11 and 0 shall nil die under IS, mid upon the 
death of any of them (except the lust survivor) uudci tho age of 18, lus tested mtoicsl passes, 
so subject, 1# his representatives. 

See an tr t pp. 234 — 237. 

107. A legacy bequeathed in case a specified uncertain event shall happen does not vest 
until that event happens. 

A legacy bequeathed in caqp a specified nnccituu event shall not happen d ion not vest 
nntil the happening of thnt event booomoN impossible # 

In either case, nntil the condition 1ms been fulfilled, the iutoront of the 1 is ('allot! 

contingent. 

Exception . — Whoro a fund is bequonthed to nny person tip< n hm nti lining n pm'iculnr 
age, and tho will also gives to him absolutely the income to ntihc lr<un (no fund before ho 
rein. Jios that ago, or directs tho income, oi so much of it ns may be ncfeie.iiy, to bo applied 
for his benefit; the boquost of tho fund is not contingent. 


Tllustralmna. 

(«.) A legacy is bequeathed to J) in case A, B and C shall nil die under ’he ago of 18. 
D has a contingent intorosL iu the legacy until A, B and C all die under 18, or one of thorn 
attains that Age. 

(b.) A snui of monoy is bequeathed to A " in case ho shall at*am tho ago of 18, ' or, " when 
bo shall attain the age of 18.” A’h interest in tho legacy is coni uigoiit until the condition 
shall be fulfilled by his attaining thnt age. 

(c ) An estate is boqueathod to A lbr life, nud aftor his death to B, if B shall then bo 
living; but if B shall not bo thon living, to C. A, B and C survive tho testator. B nmJ 0 
each take a contingent interest in tho estate until the event which is to vest it in one or in 
the other shall have happened. • 

(tf ) An estate is bequeathed as in the enso Inst supposed. B dies in the lifetime of A 
and C. Upon tho death of B, C acquires a vested right to obtain possession of (ho estato 
upon A’s death. 

(c.) A legacy is bequeathed to A when she shall attain tho ago of 18, or si all marry 
under that ago with the consent of B, with a proviso that, if she shall not attain 18, or marry 
under that age with B’s consent, tho legacy shall go to C. A and 0 each take a contingent 
interest in tUa legacy. A attains the «go of 18. A becomos absolutely entitled to the legacy, 
although alio may have married under 18 without tho consent of B. 

(/.) An estate is bequeathed to A until he shall marry, and after that ©vent to B B’s 
interest in the bequest is contingent until the condition shall bo fulfilled by A’s manning. 

(id-) An estate is beqneathed to A nntil he shall take advantage of the Act for the Relief 
of Insolvent Debtors, and after that event to B. B’s interest in tho bequest is contingent 
until A takes advantage of tho Act. , 

(b.) An estate is bequeathed to A if he shall pny 500 rnpees to B. As interest id the 
bequest is contingent until lie has paid GOO rupees to B. 

(i.) A leaves his farm of Sultanpur Khurd to B, if B shall convoy his own farm of Bui- 
taapur Bosurg to 0. B*s interest in tho bequest is contingent until ho has convoyed me latter 
farm to 0. 

(i ) A fund is beoneathed to A if B shall not marry C within five years after the testa* 
tor’s death. A’s intSSt in th<? legacy is contingent, until the condition shall bo fulfilled by 
the expiration of the five years without B’s having married C, or by tho occurrence, within 
«u* period, of an .rent which make, the fulfilment of the oood.Uon m.j>o««iblo 

(k.) A fond ia beqneathed to A. if B ehall not meko any provuiou for him by will. The 
legacy is contingent until B's death. . . .. - A , 

(£.) A bequeaths to B 500 rupees a year upon his attaining the age of 18, and directs 
thst the interest, or • oompotent port thereof, shall bo applied for hi. benefit until bo reeofaes 
that age. The legacy ia Tested. 

0 C 0 
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(m.) A bequeaths to B 500 rupees when tie shall attain the ago of 18, and directs that a 
certain earn, oat of another fund, shall be appliod for his maintenance until he arrives at that 
age. The legacy is contingent. 

Boo ant**, pp. 230, 240, 243, 244, 258, 259, 263. 

108 Where a bequest is made only to snoh members of a class as shall have attained a 
particular age, a person who has not attained that age cannot havo a vested interost in the 
legacy. 


Illustration. 

A fund is bequeathed to suoh of the children of A as shall attain the age of 1ft, with a 
direction Unit, while any child of A shall bo under tlio age of 18, the income of the Bhore, to 
which it may bo presumed ho will l>e eventually entitled, shall bo appliod for hiB maintenance 
and education. No child of A who is under the ago of 18 has a vested interest in the 
bequest. 

Sue ante , pp. 242, 248, 259. 


PART XIV* 

OK ONEROUS BEQUESTS. 

109. Where a bequest imposos an obligation on the legatee, he can take nothing by it 
unloss ho ucceptB it fully. 


Illustrations. 

A having shares in X, n prosperous joint stock company, and also shares in Y, a joint 
stock cnmjMiny in didiculties, in respect of which shaJ<JH heavy calls are expected to bo made 
beqm at Iih to 11 all his shares in join, stock companies. B rufusos to accept the shares in Y* 
He forfeits the shares in X. 

Boo ant*, pp 259, 272. 

110. Whcro u will contains two separate and independent bequests to the same person, 
the legatee is at liberty to accept one of them and refuse the other, although the former may be 
bencliciul and tho latter onerous. 


Ill ant ration. 

A having a lease for a term of yearB of a house at a rout which ho and his representa- 
tives arc bound to pay during tho term, and which is highor than tho house can be let for, 
bequeaths to B the lease and a sum of money. B refuses to accept the lease. He shall not 
by thia refusal forfeit the money, 
bee ante, pp. 272, 273. 


PART XV.f 

OF CONTINGENT BEQUESTS. 

111. Where a legacy is given if a specified uncertain event shall happen, #nd no time is 
mentioned in the will for the occurrence of that event, the legacy cannot take effect, unless 
such evout happens before tho period wheu the fund bequoathed is payable or distri- 
butable. 


Illustrations. 

(a ) A legacy is bequeathed to A, and in case of his death, to B. If A survives the 
testator, tho legacy to B docs not take effect. 

(b ) A legacy is bequeathed to A, and in caso his death withont children, to B. If A 
survives the testator or dios iu his lifetime leaving a child, the legacy to B does not take 
effoot. 

(e.) A legacy is bequoathed to A when and if he attains the ago of 18, and in case of 
his death, to B. A attains the ago of 18. The legacy to B does not take effect. 

(cl.) A legacy is bequeathed to A for life, and after his death to B, and, “ in case of B*s 


* This port applies to the wills of Hindus, Ac., in the Lower Provinces of Bengal and in 
the towns of Madras and Bombay, Act XXI of 1870, s. 2. 

t This part applies to the wills of Hindus, in the Lower Provinces of Bengal and in the 
Towns of Madras and Bombay— Act XXI of 1870, i. 2. 
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death without children/* to 0. The words “incase of B’s death without children’* are 
to be understood as moaning in oase B shall die without children during the lifetime of \. 

(a.) A legacy is bequeathed to A for life, and after his death to », and, “in ciiso of B’s 
death/* to 0. The words “in case of B's death” are to bo oousidorod as moaning m ouho 
B shall die in tho lifetime of A.’* 

See pp. 244, 246. 

112. Whore a bequest is made to such of certain persons os shall bo surviving at some 
period, but tho exact period is not specified, tho legacy shall go to Huch of thorn as shall lm 
alive at tho time of payment or distribution, unions a contrary intention appear hy the will. 

Illustration 8, 

(a.) Property is boqnoatl»od to A and B, to bo equally divided between them, or to the 
survivor of them. If both A and B survive tho testator, tho legacy is equally dividod between 
them. If A dies boforo the testator, and B survives tho tostator, it goes to B. 

(h.) Property is bequeathed to A for life, and afior his death to B and C, to be equally 
divided between them, or to the survivor of them. B dies during tho life of A ; C survives A. 
At A’s doftth tho legacy goes to (3. 

(r.) Property is boqueathod to A for life, nnd after his death to 1) and 0, or (lie survivor, 
with a diroot ion that, if U should not snrvive the testHtor, his children are to found in his place. 
C dies during tho life of the testator ; B survives the testator, but dioB in the lifetime of A. 
The legacy goes to tho representative of B. 

(ii.) Property is bequeathed to A for life, nnd aft»»r his death to B and C, with a direction 
that, in ease either of them dies in tho lifetime of A, the whole shall go to the survivor. B dies 
in tho lifetime of A. Afterwards C dies in the lifetimo of A. The legacy goes to the repre- 
sentative of 0. 

Boo pp. 249, 250. 251. 


PART XVI* 

OP CONDITIONAL BEQUESTS. 

118. A boqnest upon an impossible condition is void. 

Illustrations, 

(a.) An estate is bequoathed to A on condition tliat ho shall walk one hundred miles in au 
hour. Tho bequest is void. 

(b.) A bequeaths GOO rupees to B on condition that ho shall marry A*s daughter. A*s 
daughter was doad at the date of th8 will. Tho boqncHt is void. 

Boo pp. 253, 254. 

114. A bequest upon a condition, the fulfilment of which would bo contrary to law or to 
morality, is void. 


Illustration*. 

(a.) A bequeaths 500 rupees to B on condition that ho shall murder C. Tho bequest is 
void. * 

(6.) A bequeaths 6,000 rupees to his niece if she will dosort her husband. Tho bequest 
is void. 

See p. 254. 

1 15. Where a will imposes a condition to bo fulfilled before tbe legatoo can take a voided 
interest in the thing bequeuthod, tho condition shull be considered to have been fulfilled if it 
has been substantially complied with. 

Illustrations. 

(a.) A legacy is bequeathed to A on oondition that he ahull marry with tho consent of B v 
0, D and E, A marries with tho written consent of B. 0 is present at the marriage. D 
sends a present to A previous to the murriuge. K has been personally informed by A of his 
intentions, and lias made no objection. A has fulfilled the condition. ..... 

(6.) A legacy is bequeathed to A on condition that ho shall marry with tho consent of B, 
C and D. D dies. A marries with the consent of B and 0. A has fulfilled the condition. 

(c.) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 

• This part applies to the wills of Hindus in the Lower Provinces of Bengal and ia the 
Towns of Madras and Bombay— Act XXI of 1870, s. 2. 
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0 and D A marries in the lifetime of B f 0 and D, with the oontent of B and 0 only. A has 
not fulAUod the condition. 

( d .) A legacy is beqneathod to A on condition that he shall marry with the consent of 
Bi C and D. A obtains the unconditional assent of B, 0 and D to his marriage with £ 
Afterwards B, C and D capriciously retract thoir consent. A marries E. A has fulfilled the 
condition. 

(<* ) A legacy is beqneathod to A on condition that ho shall marry with the consent of B, 
0 and D. A marries without the consent of B, 0 and D, bnt obtains tbnir consent after the 
marriage A 1ms not fulfilled the condition. 

(f ) A makes his will, whereby lie liequonths a (mm of money to B if B shall marry with 
the consent of A’s executors. 13 marries during tho lifetime of A, and A afterwards expresses 
lus approbation of the marriage. A dies. The bequest to 13 takes effect. 

fo ) A legacy is bequeathed to A if ho cxocntoH a certain document within a time specified 
in the will. Tho document is executed by A within a reasonable time, but not within the timo 
■peei lied in the will. A has not performed tho condition, and is not entitled tg receive the 
legacy. 

8oe pp. 255, 250, 257. 

UG. Where there is a bequest to one person and a bequest of the same thing to another 
if tlie prior bequest hIihII fail, the sneond bequest shall take effort upon the failure of tho prior 
bequest, although the failure may uot have occurred in the manner contemplated by tho 
testator. 

11 hint ration*. 

(a.) A bequeaths a sum of money to his own children surviving him, and if they all die 
under 18, to B. A dies without hiiviug over had o child. Tho bequest to B takes effect. 

(ft ) A bequeaths a sum of money to R, on condition that he shall execute a certain docu- 
ment within three months after A’s death, and if lit* should neglect to do so, to C. B dies in 
the testator’s liichmo. The bequest to C takes effect. 

See pp if* 57, 258 

117 Where the will shows in intention that tile second bequest shall take effect only in 
the event of the first bequest failing in a particular manner, the second bequest shall not take 
effect unless the prior bequest fails in thnt particular manner. 

Ill Hxtration. 

A makes a bequest to bis wife, but in rase she should die in his lifetime, bequeaths toB that 
which he had bequeathed to her. A and lus wife perish together, under circnmstunces which 
make it impossible to provo that slit' died before him. Tho bequest to 1) does not take effect. 

See p 258. 

118 A bequest may bo mado to any person with thtxoondition superadded that in case a 
specified uncertain event shall happen, the thing bequeathed shall go to another person; or, 
that iti cusn a specified uncertain event shall not happen, tho thing boquoathed shall go over to 
another person 

Iti each ease the ulterior bequest is subject to tho rules contained in sootions 107, 108, 109, 
110, 111, 112, 1L3, 114, 110, 117. 

Illnfitraiton*. 

{# ) A sum of money is bequeathed to A, to be paid to him at tho age of 3l8, and if he 
•hall die before he attains that ugo, to 13 A takes a vested interest in the legacy, subject to 
bo devested and to go to B iu case A shall die under 18. 

(b ) An estate is bequeathed to A with a proviso that if A shall dispute the competency 
of tho testator to make a will, the estate shall go to B. A disputes tho competency of the 
testator to make a will The estate goes to B. 

(r.) A sum of mouev is bequeathed to A for life, end after his death to B, but if B shall 
then he dead, leaving a son, such son is to stand in tho place of B. B takes a vested interest 
in the legacy, subject to be divested if he dies leaving a son in A's lifetime. 

(d.) A sum of money is bequeathed to A and B, and if either should die during the life of 
0, thou to tho survivor living at the death of 0. A and B die before C. The gift over cannot 
take effect, but the representative of A takes one-half of the money, and the representative of 
B takes the othor half. 

(e.) A bequeaths to B the interest of a fnnd for life, and directs the fund to be divided, 
at her death, equally among her three children, or such of them as shall be living at her 
death. All the children of B die in B’s lifetime. The boquest over cannot take effect, bat tho 
interests of the ohildren pass to their representatives. 

Bee p. 2G1. 

119. An ulterior bequest of the kind contemplated by the last preceding section cannot 
take effect, unless the condition is strictly fulAUed. 
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Illustrations, 

(<*•) A legacy is bequeathed to A, with a proviso that, if he marries without the oonsent 
of B, 0 and D, the legacy shall go to E. D dies. Even if A marries without the oouseut of II 
and 0, the gift to E does not take effect. 

(b.) A legooy is bequeathed to A, with a proviso that, if he marries without the ennseni 
of B, tho legacy shall go to C. A marries with the consent of B, Jlo afterwards becomes a 
widower and marries again without tho consent of JI. Thn bequest to (' does not take offeet. 

(<*•) A legacy is bequeathed to A, to bo paid at 18, or marriage, with u prouso that, if A 
dies under 18, or marries without the consent of B, tho legacy shall go to C. A marries under 
18, without the consent of B. The bequest to C takes effect. 

Roe p. 262. 

120 « If the ulterior bequest be not valid, the original bequest is not affocted by it. 

Illy strations. 

(a.) An estate is bequeathed to A for his life, with a coudition superndded that if he shall 
not on a given day walk 100 miles in an hour, tlio estate shall go to II Tho condition being 
void, A reteins his estate an if no condition had been inserted in the will 

(b ) An estate is bequeathed, to A for her life, and if who do not desert hei husband, to 
B. A is entitled to the estate during her life as if no condition had been inserted in tho will 

(<*.) An estate is boqnenthod to A for life, awl, if he marries, to tho cldesi son of It for 
life. B, at the date of tho testator’s death, had not had a son. Tho bequest over is void under 
section 92, and A is entitled to tho estate during his life. 

See p. 260. 

121. A boqnest may be made with the condition snporaddod that it shall cense to have 
effect in case a specified uncertain events shall happen, or in case a specified uncertain cv< nt 
shall not happen. 

Illustration**, 

(a.) An estate is boqueathod to A for his lifo, with a proviso that, in case he shall cut 
down a certain wood, the bequest shall cease to have any effect. A cuts down tin w >od ; lie 
loses his lifn-intorost in tho estate. 

( 6 .) An estate is bequeathed to A, provided that, if ho marries under tho ago of 25 
without the consent of tho exocntora named in tho will, the estate shall cease to belong to him. 
A marries under 25 without tho consent of the executors. Tin estate ceases to belong to hint. 

(e ) An estate is bequeathed to A, provided that, if he shall not go to England within 
th reo years after tho testator’s deat I 4 his interest in tho oaf ate shall cease. A does not go 
to England within the timo prescribed, llis interest in tho ostuto censes. 

(d.) An estate is bequeathed to A, with a pi«> iso that, if she becomes a Nun, she shall 
cease to have any interest in the estate. A bocomes a Nun. Bho loses her interest under the 
will. 

(fi.) A fund is bequeathed to A for life, and after his (loath to B, if B shall bo then living, 
with a proviso that, if B shall become a Nnn, the bequest to her shall cease to have any effect. 
B becomos a Nnn in the lifetime of A. * She there by loses hor contingent interest in the fund. 

Seo pp. 202, 263. 

122. In order that a condition that a bequest shall cease to have effect may bo valid, it is 
necessary that tho event to which it relates hi' ono which could legally constitute tho condition 
of a bequest as contemplated by tho ono hundred and seventh section. 

123. Whoro a bequest is mudo with a condition suporaddod that unless the legatee shall 
perform a certain act, the subject -mat ter of the bequest shall go to another person, or tho 
bequest shall cease to havo effect ; but no timo is specified for the performance of I bo act . if 
tho legatee takes any step which renders impossible or indefinitely postpones tho performance 
of tho act required, the legacy shall go as if the legatee hod died without performing such act. 


77 lustra t tons. 

(«.) Abeqnoit la made to A with a pnmao that, nnleaa he enter* the «w, th legae* 
shall go over to B. A takes holy ordors, and thereby renders it impossible that ho should 
fulfil the condition. B is entitled to reooivo the legacy. 

_ (M A bequest is made to A with a proviso that it shall cease to have any effect if he 
does not marry B's daughter. A marries a stranger, and thereby indefinitely postpones in® 
fulfilment of the condition. Tho bequost ceases to have effect. 

Bee p. 263. 

124. Where the will requires an act to be performed by the legatee within a specified 
time, either as a condition to be fulfilled before tho legacy is enjoyed, or as a condition upon 
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the non-fulfilment of which the Bnbjeot-matter of the bequest is to 90 over to another person, 
or the bequest is to cease to have offoeb ; the act must be performed within the time specified, 
unless the performance of it be prevented by fraud, in which caBe such farther time shall be 
allowed as shall bo requisite to make up for the delay caused by such fraud. 

See p. 264. 


PABT XVII * 

OF BEQUESTS WITH DIRECTIONS AS TO APPLICATION OB ENJOYMENT. 

125. Whore a fund is boquontked absolutely to or for the benefit of any porson, bnt the 
will contains a direction that it shall be applied or enjoyed in a particular manner, the legatee 
shall be entitled to rooeivo the fund as if the will had contained no Buch direction. 

Illustration. 

A snm of money is bequeathed towordf purchasing a country-residenoo for A, or to pur- 
rhnso an annuity for A, or to purchase a commission in the army for A, or to place A in any 
business. A chooses to receive tbo legacy in money. Ho is entitled to do so. 

Boo pp. 62, 205. 

126. Whore a tonlator absolutely bequeaths a fund, bo an to Rover it from his own estate, 
but directs that the mode of enjoyment of it by the legatee shall be restricted so as to secure 
a specified benefit for the legatee ; if that benefit cannot be obtained for tho legatee, the fund 
belongs to him as if tho will had contained no such direction. 

Illustrations. 

(a.) A bequeaths the residue of his property to be divided equally among his daughtors, 
nnd directs that the shares of tho daughters shall bo Rottlod upon themselves respectively for 
life, and bo paid to their children after their death. All the daughters die unmarried : the 
representatives of each daughter are entitled to her share of the residue. 

(b ) A directs his trustees to raise n sum of money for his daughter, and ho thon directs 
that they shall invest tho fund, and pay the income arising from it to her during her life, and 
divide t he principal among her children aft or her death. The daughter dies without having 
ovor had a child. Her ropresontntivoa are untitled to the fund. 

Hoc pp. 205, 200. 

127. Whore a testator does not absolutely boquoath a fund, so as to sever it from his own 
eRtntc, but gives it for certain purposes, and part of those purposes cannot be fulfilled, tho fund, 
or so much of it ns has not been exhausted upon tho objects contemplated by the will, romains 
a part of tho estate of the testator. 


Illustrations. 

(a.) A directs that his trnRtoes shall invost a sum of money in a particular way, and 
shall pay the interest to his son for life, arul at his death shall divide the principal among his 
children; the son dies without having ever had a child. The fund, after the son's death, 
belongs to the estate of tho testator. 

(b.) A bequoaths the residue of his estate to be divided equally among%is daughters, 
with a direction that they are to havo the intcroBt only during their lives, and that at their 
decease the fund Bhnll go to their children. The daughtors have no children. The fond 
belongs to tho estate of the tostator. 

See pp. 52, 266, 267. 


TART XVni.f 

OF BEQUESTS TO AN EXECUTOR. 

128. If a legacy is bequeathed to a person who is namod an executor of the will, he shall 
not take the legacy unless he proves the will or otherwise manifests an intention to act as 
executor. 


• This part applies to the wills of Hindus in the Lower Provinces of Bengal and in 
the towns of Madras and Bombay — Act XXI of 1870, s. 2. 

t This part applies to the wills of Hindus in the Lower Provinces of Bengal and In the 
towns of Madras and Bombay — Act XXI of 1870, a. 2 . 
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Illustration . 

A legacy is given to A, who is named an oxooutor. A orders tho fnueral according to the 
directions contained in the will, and dies a few days after the testator, without haviug proved 
the will. A has manifested an intention to not as oxecutor. 

See pp. 273, 274. 


PART XIX * 

or SPECIFIC LEGACIES. 

129. Whoro a testator bequeaths to any person a specified part of his property, which is 
distinguished from all other ports of his property, tho legacy is said to be Bpooifio. 

Illustrations . 

(a.) A Ubquoaths to B — 

“ the diamond-ring presented to him by 0 : 99 

“ his gold chain : 99 

19 a certain bale of wool : ” 

“ a certain piece of cloth : " 

“ all his household goods, which shall bo in or about his dwelling-houBO in M Street, 
in Calcutta, at the timo of his death : " 

11 the sum of 1,000 rupees in a oortain chest : 11 
“ tho debt which B owes him : ” 

“ all his bills, bonds and securities belonging t*i him, lying in his lodgings iu 
Calcutta : ” 

“ all his furnitoro in his housS iu Calcutta : ” 

“ all his goods on board a certain ship then lying in the rivor Hugli : *’ 

“ 2,000 rupees which he lias in tho hands of C : ” 

“ the money due to him on the bond of 1) : ” 

“ his mortgage on tho Itampur factory : ** 

“ ono-half of tho money owing to him on his mortgage of Itampur factory • " 

“ 1,000 rupees, being part of a debt due to him from C : 91 
" his capital stock of 1,0002. in Rapt India Stock : ” 

11 his promissory notes of tho Government of ludia for 10,000 rupees in tlioir 
4 per cent, loan : 99 

" all such sums of money as his oxccutors may, after his death, receive in respect 
of the debt due to liiy from tho insolvent firm of D and Company • ” 

“ all the wine which he may have in his collar at tho time of his death : ” 

“ such of his horses as B may select : 19 
“all his shares in the Bank of Bongal : 99 

“all the shares in the Bank of Bengal' 1 which he may possess at the time of his 
death : •* 

“all the money which ho has in tho 5} per cent, loan of the Government of 
India : " 

“ alb the Government* securities he shall be entitled to at the timo of hiB decease." 
Each of these legacies is specific. 

(&.) A having Government promissory notes for 10,000 rnpees, bequeaths to his execu- 
tors “ Government promissory notes for 10,000 rupees in trust to sell ” for the benefit of B. 
The legacy is speoifio. 

(c.) A having property at Benares, and also in other places, bequeaths to B all his pro- 
perty at Benares. 

The legacy is speoifio. 

(d.) A bequeaths to B — 

his house in Calcutta : 

his zamindari of Ram pur : 

his t&luq of Bamnagar : 

his lease of tho Indigo-factory of Solkya : 

an annuity of 600 rupees out of tho rents of his zamindari of W. 

A directs his zamindari of X to be sold, and the prooeeds to be invested for the 
benefit of B. 


* This part applies to the wills of Hindus in the Lower Provinces of Bengal and in the 
towns of Madras and Bombay— Act XXI of 1370f s. 2. 



440 


APPENDIX. 


Each of these bequest* is specific. 

( 0 .) A by his will charges his zamindari of Y with an annuity of 1,000 rupees to 0 during 
his life, and subject to this charge he bequeaths the zamindari to D. Each of these bequests 
is specific. 

(/.) A bequeaths a sum of money— 

to bay n hoaso in Calcutta for B : 
to buy an estate in zila Faridpur for B : 
to bny a diamond ring for B : 
to buy a horse for B : 

to be invested in sharos in the Bank of Bengal for B : 
to be invested in Government* securities for B. 

A bequeaths to B — 

44 a diamond-ring 
“ a horse 

11 10.000 rupees worth of Government-soourities 
44 an annuity of 500 rupeos s'* 

44 2,000 rupees, to be paid in oash *." 

“ so much money as will produce 5,000 rupees 4 por cent. Government-securities." 

These heqnosts are not specific. 

(jj.) A, having property in England and property in India, bequeaths a legacy to B, and 
directs that it shall bo paid out of thn property whioh he may leave in India. Healsoboqneaths 
a legacy to C, and directs that it shall be paid out of tho property whioh he may leave in Eng- 
land. 

No one of those legacies is specific. 

See pp. 190, 270, 278, 279. 

130. Whom a sum certain is bequeathed, tho ligney is not specific merely becauso the 
stocks, funds or securities in which it iH invested are described in tho will. 

Illustration. 

A bequeaths to B — 

44 10.000 rupees of his funded property 

14 10.000 rupees of his property now invested in shares of the East Indian Bailway 
Company 

44 10.000 rupees, at present secured by mortgage of Bam pur factory." 

No one of theso legacies is speoiilo. 

Bee p. 279. 

131. Where a bequest is made in goneral terms, of a certain amount of any kind of stock, 
the legacy is not specific merely because the testator wag the date of his will, possessed of 
•took of the specified kind, to an equal or greater amount than the atnonnt bequeathed. 

Illustration. 

A bequeaths to B 5,000 rupeos five per oent. Government soouritioB. A had at tho date 
of tho will five per cout Government securities for 5,000 rupees. 

The leguey is not specific. 

Boo pp. 279, 280. 

132. A money-legacy is not specific merely because tbo will directs its payment to be 
postponed until some part of the property of tho testator shall have been reduced to a certain 
form, or remitted to a certain place. 

Illustration . 

A bequeaths to B 10,000 rupees, and directs that this legacy shall be paid as soon as A’e 
property in India shall be realized in England. 

Tho logaoy is not specific. 

Bee p. 280. 

133. Where a will contains a beqncBt of the residue of the testator** property along 
with an enumeration of some items of property not previously bequeathed, the articles 
enumerated shall not be deemed to be specifically bequeathed. 

See p. 281. 

134. Where property is specifically bequeathed to two or more persons in succession, it 
shall be retained in the form in whioh the testator left it, although it may be of such a nature 
that its value is continually decreasing. 


Illustrations. 

(a.) A, having a lease of a house for a term of yeare, 15 of which wave unexpired at the 
time of his death, has bequeathed the leaso to B for his life, and after B's death to 0« B is 
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to enjoy the property as A loft it, although, if B lires for 15 years, 0 can take nothing under 
she bluest. 

(b.) A, having an annuity dnring the lifo of B, bequeaths it to 0 for his life, and after 
Tb death, to D. G is to onjoy the annuity as A left it, although, if B dies before D, D can 
,ake nothing under the bequest . 

Seep. 281. 

135. Where property oomprisod in a bequest to two or more persons in succession, is no! 
ipeciflo&lly bequeathed, it shall, in tho absence of any direction to the contrary, bo sold, imd 
,ho proceeds of the sale shall bo invested in suoh soonritios as tho High Court may, by any 
general rule to be made from time to time, authorise or direct, and the fund thus constituted 
shall bo enjoyed by tho successive legatees according to tho terms of the will. 

Illustration. 

A, having a lease for a term of years, bequeaths “ all his property" to B for lifo, and 
iftor B’s death, to 0. Tho loaso must be sold, and tho proceeds invested as stated in tho 
.ext, and tho annuarinoomo arising from tho fund is to bo paid to B for lifo. At B’s death 
/ho capita] of the fund is to bo paid to G. 

Sec p. 281. 

138 If there be a deficiency of assets to pay logaoioH, a spocilio legacy is not liable to 
ibate with the general legacies. 

Boo p. 270. 


PART XX • 

OF DKMONsraATIVK LEGACIES. 

137. Where a testator beqnoaths a certain sum of money, or a certain quantity of anv 
)ther commodity, and refers to a particular fund or stock so as to constitute tho same t ho 
irimary fund or stock out of which payment is to bo m&do, the legacy is said to be demons- 

Eaplanation . — The distinction botweon a spocifio legacy and a demonstrative legacy 
consists in this, tlint 

whore specified property is given to the legatee, tho legacy is spooiflo } 

whore the legacy is directed to bo paid out of specified property, it is demonstrative. 

Illustration a. 

(«.) A bequeaths to B 1,000 rupees, being part of a dol.t due t0 'j i,n * 1 *? 

)eq neaths to C 1,000 rupees to be paid out of tho dobt due to him from W. The legacy to U 
s specific ; tho legacy to C is demonstrative. 

(6.) A bequeaths to B — . >, 

“ten bushels of the corn which shall grow in his field of Greonacre ^ 

“80 cheats of tho indigo which shall be mode at Ins factory ,,f 
" 10,000 rupees out of his five por cent, promissory notos of the Government of 

India _ . „ 

an annuity of 600 rupees “ from bis funded property : M 

11 |WV)0 rnnAMH out of the sum of 2,000 rupoes due to him hy v*. 

A beqmX toT^ aonX and divots it to be paid out of the rent, arising from h.s 
aluq of Bamnagar. 

Abequeaths^toB-^ ^ ^ ^ nt Hamuagar,” or charges it on hi. state at 

« lO.SSoTpC.; being hi. shore of the capital embarked in a certain business.” 

Each of those bequests is demonstrative. 

l«h P ^Where apportion of a fund is specifically bequeathed and * 

»aid out of the same fund, the portion specifically tequeatboi P ^ J, the 

md the demonstrative legacy shall be paid out of the rosuiae of the fund, ana, 

-esidue shall be deficient, out of the general assets of tue unreawr. 

Illustration*, 

A bequeaths to B 1,000 rupees, being part of a debt duo to him from . e so 

* This port applies to the wills of Hindus, Ac., in the bower Province, and in the town. 
>f Madras and Bombay, seo Act No. XXI of 1870. 

ODD 
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bequeaths to C 1,000 rupee* to be paid out of the debt due to him 
A from W is only 1,600 rupees* ; of these 1,600 rupees, 1,000 
rupees are to bo paid to 0. 0 is also to nraeive 600 rupees out of 
teetator. 

See p. 882. 


from W. The debt due to 
rupees belong to B, and 600 
the general assets of the 


PART XXI * 

OF ADEMPTION OF LEOAOIKS. 

189. If anything which has been specifically bequeathed does not belong to tbo testator 
at the time of his death, or has boon converted into property of a different kind, the legacy is 
adoemod ; that is, it cannot tako effect by reason of the subject-matter having boon with* 
drawn from the operation of the will. 


llluatrat ions. 

(<i.) A bequeaths to B — 

44 the diamond-ring proBonted to him by C ” 

" his gold chain : M 

44 a certain bale of wool 

41 a certain piece of cloth 

44 all his hotisohold-goods which Bhall be in or about his dwelling-house in M Street, 
in Calcutta, at tins time of his death. 

A, in his lifetime, 

sells or gives away the ring : 

converts the chain into a cup : < 

oonvorts the wool into cloth : 

makes the cloth into a garment : 

takes another bouse into which he removes all his goods. 

Each of thoso legacies is adeemed. 

(A) A bequeaths to B — 

“ the sum of 1,000 rupees in a certain chest 
" nil the horses in his stable ” 

At the death of A, no monoy is found in the chest, and no horses in the stable. 

The legacies are adoemed. 

(c.) A bequeaths to B certain bales of goods. A takos the goods with him on a voyage. 

The ship and goodB aro lost at soa, and A is drowned. 

Tho legacy is adeemed. • 

Roe pp. 276, 283. 

140. A demonstrative legacy is not adeemed by reason that the property on which it is 
charged by the will docs not exist at the time of tho death of the testator, or has been oon- 
Vorted into property of a different kind ; but it shall in such case be paid out of the general 
assets of the testator. 

Bee pp. 282, 2H4. 

141. _ Whoro the thing specifically bequeathed is the right to receive something of value 
from a third party, and the testator himself roooives it, the beqneBt is adeemed. 

Illustration «. 

(a.) A bequeaths to B — 

** the debt which 0 owes him 

• 4 2,000 rupees which he has in the hands of D •/' 

14 tho money due to him on the bond of E 
44 his mortgage on the Rampur factory .” 

All these debts are extinguished in A's lifotime, some with and some without his consent. 
All tho legacies are adoemed. 

(6.) A bequeaths to B — 

44 his interest iu certain policies of life assurance. 4 * 

▲ in his lifetime receives the amount of the policies. The legacy is adeemed. 

See p. 287. 

142. The receipt by the testator of a part of an entire thing specifically bequeathed shall 
operate as an ademption of tho legaoy to the extent of the sum so received. 

* This Part applies to the wills of Hindus, Ao., in the Lower Provinces and in the towns 
Of Madras and Bombay, seo Act No. XXI of 1870* 
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Illustration. 

A bequeaths to B " the debt dno to him by 0.” The debts amounts to 10,000 rupees. 0 
pays to A 6,000 rupees, the one-half of the debt. The legacy is revoked by ademption, so far 
as regards tho 6,000 rupoos received by A. 

See p. 288. 

143. If a portion of an entire fund or stock be specifically bequeathed, tho receipt by 
the testator of a portion of the fund or stock shall operuto as an ademption only lo the extent 
of the amount so reoeivod ; and tho residue of the fund or stock shall be applicable to the 
discharge of tho specific legacy. 

Illustration. 

A bequeaths to B one-half of tho sum of 10,000 rupees dae to him from W. A in his 
lifetime receives 0,000 rupees, part of the 10,000 rupees. The 4,000 rupees which are due 
from W to Aaat tho time of his death belong to B under tho specific bequest. 

See p. 288. 

144. Whore a portion of a fund is specifically bequeathed to ono legatee, And a legacy 
charged on tho same fund in bequeathed to another legatee ; if the testator receives n portion 
of that fund, and the remainder of the fund is insufficient to pay both the specific and the 
demonstrative legacy, tho specific legacy shnll be paid first, and the residue (if any) of the 
fund shall be applied so far as it will extend in pnymont of the demonstrative legacy, and tho 
rest of tho demonstrative legacy shall be paid out of tho general assets of the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, part of tho debt of 2,000 rupees due to him from W. TTo 
also beqnoaths to O 1,000 ruposs to be Paid out of the debt due to him from W. A aftorwanl* 
receives 600 rupees, part of that debt, and dies leaving only 1,500 rupees duo to him from W . 
Of these 1,600 rupees, 1,000 rupees belong to B, and 600 rupoos aro to bo paid to C. C is also 
to receive 500 rupoos out of tho general assets of tho testator. 

Soo p. 288. 

146. Where stock which lias been specifically bequeathed doos not exist at the testator’s 
death, the legacy is adeemed. 


Illustration. 

A beqnoaths to B — 

11 his oapital stock of 1,000/. in EaRt India Stock 

“ his promissory notes the Government of India for 10,000 rupoos in thoir 4 per 
cent, loan.” 

A sells the stook and the notos. 

The legacies aro adeemed. 

See p. 284. 

146. Where stock, which has boon specifically bequeathed, does only in part exist at tho 
testator's death, the legacy is adeemed so far as regards that part of the stook which has 
ceased to exist. 


Illustration. 

A bequeaths to B — 

“ his 10,000 rupees in the per cent, loan of tho Government of India." 

A soils one-half of his 10,000 ruppes in t he loan in quostion. 

Ono-half of the logaoy is adeemed. 

Soe pp. 284, 405. 

147. A specific boquest of goods undor a description connecting them with a certain place, 
is not adeemed by reason that they have boon removed from such plaoo from any temporary 
cause, or by fraud, or without the knowledge or sanction of the testator. 

Illustrations. 

A beqnoaths to B " all his household goods which shall be in or about his dwelling house 
in Calcutta at the time of his death." The goods are removed from the honse to save them 
from fire. A dies before they are brought back. _ . . . . , 

A bequeaths to B 41 all his household goods which shall be in aro about his dwelling-house 
in Calcutta at tho time of his death." During A's absence upon a jonrney, tho whole of the 
goods ore removed from tho house. A dies without having sanctioned thoir removal* 

Neither of these legacies is adesmsd. 

Set p. 287* 
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14ft. The removal of tho thing bequeathed from the place in whioh it is stated in the will 
to lie shuuterl, does not constitute an ademption, where the place is only referred to in order 
to complete the description of what the testator meant to bequeath, 

It lustrations. 

A bequeaths to B all the bills, bonds and other securities for money belonging to him then 
lying in his lodgings in Calcutta. At the time of his death, these effects had been removed 
from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The tostator has a house 
at Calcutta and nnothor at Chinsnrah, in which he lives alternately, being possessed of one set 
of furniture only, which he removes with himself to each house. At tho time of his death, the 
furniture is in the house ut Chinsnrah. 

A bequentlis to II all his goods on board a certain ship then lying in tho rivor llugli. Tho 
goods are removed by A’s directions to a warehouse, in which they remain at th% time of A’s 
death. 

No one of these legacies is rovokod by ademption. 

Boo p. 287. 

149. Whore the thing bcqncnthod is not tho right to receive something of value from a 
thin! person, but tho money or other commodity which shall bo received from the third person 
by the testator himself or by his representatives, the rnooipt of such snm of money or other 
commodity by the testator shall not constitute an ademption ; 

but if ho mixes it up with the gonoral moss of hiB property, the legacy is adeemod. 

Illustration. 

ft 

A bequeaths to B whatever sum may be roonived from his claim on 0. A receives tho 
whole of his claim on C, and sots it apart from tho genorol mass of his property. Tho legacy 
is not adeemed. 

Boo p. 288. 

160. Where a thing specifically bequeathed undergoes a change botweon the date of the 
will and tho testator's death, and the change takes place by operation of law, or in tho course 
of execution of the provisions of any legal instrument under whioh the thing bequoathed was 
hold, tho legacy is not adeemed by reason of such change. 

Illustrations. 

A boqnoatbs to B “ all the monoy whioh he has in the per cent, loan of the Government 
of India." 

The soonrities for the 5J per cent, loan are oonvertod during A’s lifetime into 5 per cent, 
stock. 

A bequsatlis to B tho sum of 2,000/., invested in Consols in the nameB of trns-toos for A. 

Tho sura of 2,000/. is transferred by the trustoos into A’s own name. 

A bequeaths to B the snm of 10,000 rupees in promissory notes of the Government of Tndia 
whioh ho has power, under his marriage- settlement, to dispose of by will. Afterwards, in A's 
lifetime, tho fund is converted into Consols by virtuo of an authority contained fn the settle- 
ment. 

No ono of these legacies has been adeemed. 

See p. 286. 

161. Where a thing specifically bequoathed undergoes a change between the date of the 
will and the testator's death and tho change takes place without tho knowledge or sanction of 
the testator, the legaoy is not adoomod. 


Illustration. 

A bequeaths to B “ all his 3 per cent. Consols." The Consols are, without A’s knowledge, 
sold by his agent, and tho proooeds converted into Bast India Stock. This legaoy is not 
adeemed. 

152. Whoro stock whioh has been specifically bequeathed is lent to a third party on 
oondition that it shall bo replaced, and it is replaced accordingly, the legaoy is not adeemed. 

163. Whoro stock specifically bequo&thod is sold, and an equal quantity of the samo stock 
is afterwards purchased and belongs to the testator at his death, the legaoy is not adeemed. 

See p. 285, 
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PART XXII.* 

or THE PAYMENT Of LIABILITIES IN RESPECT OF THE SUBJECT OP A BEQUEST. 

164. Where property specifically bequeathed is subject at the (loath of the testator to 
any pledge, lien or incumbrance, created by the testator himself or by nny person nnder whom 
he olaims ; then, unless a contrary intention appears by tho will, the legatee, if ho accepts 
the beauest, shall accept it snbjeot to suoh pledge or incumbrance, and shall (hh between 
himself and the testator's estate) bo liable to make good tho nmonnt of such pledge or 
inonmbranoo. 

A contrary intention shall not be inferred from any direction which tho will may contain 
for the paymont of tho testator's dobts generally. 

Explanation . — A periodical payment in tho nature of land -revenue or in tho nature of 
rent is not saoh an incumbrance as is contemplated by this soot ion. 

Illustrations , . 

(a.) A bequeaths to B the diamond -ring given him by 0. At A’s doaf h the ring is held 
in pawn by D, to whom it has boon pledged by A. It is the duty of A’s executors, if tho stato 
of tho testator's assets will allow thorn, to allow B to redeem the ring. 

(b.) A bequeaths to B a znmindari, which at A’s death is subject to a mortgage for 

10.000 rupees, and the whole of tho principal sum, together with interest to th, amount of 

1 .000 rupees, is dne at A’s death. B, if ho accepts the bequest, accepts it subject to this 
ohargo, and is liable, as between himself uud A 1 estate, to pay the sum of 11,000 rupees thus 
duo. 

See pp. 290, 292. 

166. Where any thing is to be done ip oomploto the testator’s titlo to the thing bequeathed, 
it ib to be done at the cost of tho testator’s estate. 

Illustrations. 

(a.) A, having contracted in general terms for the purchaso of n piece of land at a certain 
price, bequeaths it to B, and dios before he haB paid the purohasc-mouoy. Tho pure base- money 
must be made good out of A's assets. 

(b.) A, having contracted for the purchase of a piece of land for n cor tain sum of monoy, 
one-half of which is to bo paid down, and tho other hulf scoured by mnrtgago of the land, 
bequeaths it to B, and dies boforo ho has paid or secured any part of tho purchaso* money. 
Ono-half of the pnrohase-monoy must be paid out of A’s assets. 

Soo p. 293. 

160. Whoro there is a beqnedt of nny intorost In immovoublo property, in respect of 
which paymont in the nature of land-rovonne or in the nature of ront has to bo made period- 
ically, the estate of the testator shall (as between such estate and the legatee) make good 
suoh payments or a proportion of thorn np to tho day of his death. 

Illustration . 

A bequeaths to B a house, in rospoct of which 306 rupees are payablo annually by way 
of rent. A pays his rent at the nsual time, and dios 26 days after. A’s estate shall make 
good 25 rupees in respeot of tho rent. 

See p. 293. 

157. In the absenoo of any direction in tho will, where there is a specific bequest of stock 
in a Joint Stock Company, if any call or other paymont is due from the testator at the time 
of his death in respect of such stock, suoh call or paymont shall, as between the testator's 
estate and tho legatee, be borne l>y such estate ; 

but if any call or other payment shall, after the testator’s death, become dno in respeot 
of suoh stock, the same shall, aB between tho testator’s ostate and the legatee, bo borne by the 
legatee If be accept the bequest. 

Illustrations. 

(a.) A bequeathed to B his shares in a certain railway. At A’s death there was due 
from him the sum of 6 1. in respoct of each share, being the amount of n oall which had been 
duly made, and the snm of 6s. in respect of each share, being the amount of interest which had 
scorned dne in respeot of the oall. These payments must be borne by A’s estate. 


* This Part applies to the wills of Hindus, Ac., in the Lower Provinces and In the towns 
of Madras and Bombay, see Aol No. XXI of 1870. 
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(A.) A hai agreed to take 50 sharos in an intended Joint Stock Company, and has eon* 
traded to pay up 51. in reaped of each share, which sum must be paid before bis title to the 
shares oan be completed. A bequeaths these shares to B. The estate of A must make good 
the paymonts whioh were necessary to oomplete A’g title. 

(c.) A bequeaths to B his Bhares in a certain railway. B accepts the legacy. After A’s 
death, a call is made in respeot of the shares. B must pay the oall. 

(<f.) A bequeaths to B his Bhares in a Joint Stock Company. B accepts the bequest. 
Afterwards the affairs of the Company are wound up, and oaoli shareholder is called upon for 
contribution. Tho amount of the contribution must be homo by the legatee. 

(«*.) A is the owner of ten shares in a Railway Company. At a meeting hold during his 
lifetime a oall is made of 31. per share, payable by throe instalments. A bequeaths his shares 
to B, and dies between the day fixed for tho payment of tho first and tho day fixed for the 
payment of tho second instalment, and without having paid the first instalment. A’s estate 
must pay the first instalment, and B, if he accepts the legacy, mast pay tho remaining instal- 
ments. 

Boo pp. 293, 294. 


PART XXIII .• 

or BEQUESTS OF THINGS DESCRIBED IN GENERAL TERMS. 

158. If there be a bequest of something described in general terras, the exeoutor must 
purohase for the legatee what may reasonably be considered to answer tho description. 

Illustrations. 

(a ) A bequeaths to B a pair of carriage- horses ,S.w a diamond-ring. Tho oxeoutor must 
provide tho legatoo with such articles, if tho state of the ussots will allow it. 

(b) A bequeaths to B lt hi* pair of carriage-horses.” A had no carriage- horses at the 
time of his death. The logacy fails. 

Bee p. 239. 


TART XXIV.f 

OP BEQUESTS OP THE INTEREST OR PRODUCE OP A FUND. 

169. Whoro the interest or produco of a fnnd is bequonthed to any person, and the will 
affords no indication of an iutention that the onjoymen^ of the bequest should be of limited 
duration, the prinoipal as well as tho interest shall belong to the legatee. 

Bee pp. 294, 295. 

Illustration . 

(a ) A boqneatlis to B the interest of his five per oenfc. promissory notos of the Govern- 
ment of India. Thore is no other clause in the will affecting those securities. B is entitled 
to A’s fivo per cent, promissory notes of the Government of India. 

{h ) A bequoathB tho interest of 5i per cent, promissory notes of the Govdrnmont of India 
to B for his life, and after his death to C. B is entitled to the interest of the notes daring 
his life ; and C is entitled to tho noteH upon B’s death. 

(c.) A boqneaths to B the rents of his lands at X. B is entitled to the lands. 

Soe pp. 294, 295. 


PART XXV.J 

OP REQUESTS OP ANNUITIES. 

130. Where an annuity is created by will, tho legateo is entitled to receive it for his life 
only, unless a ooutrary intention appears by the will. And this rule shall not be varied by 

• This Part applies to the wills of Hindus, Ao., in the Lower Provinces and in the towns 
of Madras and Bombay, see Act No. XXI of 1870. 

t This Part applies to the wills of Hindus, Ac., in the Lower Provinces and in the towns 
of Madras and Bombay, see Act No. XXI of 1870. 

X ThiB Part applies to the wills of Hindus, Ac. in the Lower Provinces and in the towns 
of Madras and Bombay, see Act No. XXI of 1870. 
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the oiroumstanoe that the annuity is directed to be paid out of the property generally, or that 
a anni of money if bequeathed to be invested in tho purchase of it. 

Illustration*. 

(a.) A bequeaths to B 600 rupees a year. B is entitled during his life to receive the 
annual sum of 600 rupees. 

(b.) A bequeaths to B tho sum of 500 rupees monthly. B is entitled during Ms life to 
receive the sum of 600 rupees evory month. 

(tf.) A bequeaths an annuity of 600 rupees to 11 for life, and on U’s death to 0. B is 
entitled to an annuity of 500 rupees during his life. G, if lie survives B, is entitled to annuity 
of 600 rupees from B's death until his own death. 

See pp. 173, 296, 297. 

161. Whoro the will directs that an annuity shall bo provided for any person out of tho 
proceeds of pqpperty, or out of property generally, or whoro money is bet] n oat hod to bo 
invested in the purchase of any anuuity for any person, on the testator's death tho legacy 
vests in interest in the legatee, and ho is entitled at his option to havo an annuity purchased 
for him, or to reoeivo the money appropriated for that purpose by tho will. 

Illustration «*. 

(a.) A by his will directs that his executors shall out of his property purchase an 
annuity of 1,000 rupoes for B. B is entitlod at his option to have an annuity of 1,000 rnpees 
for his life purchased for him, or to reoeivo such a sum as will be sutHoiont for tho purchase of 
such an annuity. 

(b.) A boquoatlis a fund to B for his life, and directs that after B’s death it. Mhall bo laid 
out in the purchase of an annuity for 0. B and 0 survive tho testator. G dies iu B’s life* 
time. On B’s death the fnnd belongs to the representative of C. 

See p. 298. 

162. Whoro an annuity is bequeathed, but the assets of the testator arc not sufficient 
to pay all the legacies given by tho will, the anuuity shall abate in tho same proportion as 
the other pecuniary legacies given by the will. 

See p. 300. 

163. Whore there is a gift of an annuity and a residuary gift, the whole of the annuity is 
to be satisfied before any part of the residue is paid to tho residuary logatee, and, if neoossury, 
the capital of the testator’s estate shall bo applied for that purpose. 

See p. 800. 


PART XXVI.* 

of leoacijss to cbrditors and fortioners. 

164. Whoro a debtor bequeaths a legacy to his creditor, and it doos not appear from the 
will that the legacy is meant as a satisfaction of tho debt, tho creditor shall be eutitled to the 
legacy as well as to the amount of tho debt. 

See p. 302# 

165. Where a parent who is under obligation by contract to provido a portion for a child, 
fails to do so, and afterwards bequeaths u legacy to tho child, und does not intimate by his 
will that the legacy is meant as a satisfaction of the portion, the child shall bo ontitled to receive 
the legacy as well as the portion. 


, Illustration. 

A, by articles entered into in contemplation of his marriage with B, oovonanted that he 
would pay to each of the daughters of the intended marriage a portion of 20,000 rupees on hor 
marriage. This covenant having been broken, A bequeath a 20,000 rupoes to each or the mar- 
ried daughters of himself and B. The legatees are entitled to the benefit of this bequost in 
addition to their portions. 

Bee p. 802. 

166. No bequest shall be wholly or partially adeemed by a subsequent provision made 
by settlement or otherwise for the legatee. 

* This Part applies to the wills of Hindus, do., in the Lower Provinces and in the towns 
of Madras and Bombay, see Aot No. XXI of 1870. 
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Illustrations, 

(a.) A bequeaths 20,000 rnpeos to hie son 8, Ho afterwards gives to B the sum of 
20,000 rupees The legacy in not thereby adeemed. 

(6.) A bequoatliH 40,000 rupees to B, his orphan- niece whom he hod brought up from her 
infancy. Afterwards, on the occasion of B’s marriage, A settles upon her the sum of 80,000 
rupees. The logaoy is not thereby diminished. 

Bee p. 802. 


PART XXVII.* 

OF ELECTION. 

107. Whero a man, by his will, professes to dispose of something which he has no right to 
dispose of, the person to whom the thing belongs shall elect either to confirm such disposition 
or to dissent from it, and in the latter ease ho shall give up uny benefits which ifiay have been 
provided for him by the will. 

Seo p. 803. 

108. The interest so relinquished shall devolve ns if it had not been disposed of by the will 
in favour of the legatee, subject, nevertheless to the charge of making good to the disappoin- 
ted legatee the amount or value of the gift attempted to bo given to him by the will. 

Bee p. 303. 

169. This ruin will apply whether the testator doos or does not believe that which ho 
professes to dispose of by his will to be his own. 

Illustrations. 

(«.) The farm of Snltanpur was the property of b. A bequoathod it to B, giving a legacy 
of 1,000 rnpees to G. C has elected to retain his farm of Snltanpur, which is worth 800 rupees. 
O forfeits his legacy of 1,000 rupees, of which H00 rupees goes to B, and the remaining 200 
rupees falls into the residuary bequest, or devolves according to the rales of intostate suooes- 
aion, e.s the case may bo. 

(t>.) A bequeaths an estate to B in case B's older brother (who is married and has 
children) shnffhtairo no issue living at his death. A also bequeaths to C a jewel, which belongs 
to B. B must elect to give up the jewel, or to lose tlio ostato. 

(c.) A bequeaths to B 1,000 rupees, and to C an estate which will, under a settlement, 
belong to B if his older brother (who is married and has children) shall leave no issue living 
at his death, B most elect to give up the estate, or to lose the logaoy. 

(d.) A, a person of the ago of 18 domiciled in British India, but owning real proporty in 
England, to which 0 is hoir-at-lnw, boquoaths a legacy to 0, and, subject thereto, devises and 
bequeaths to B " all his property, whatsoever and whorosoovor.'’ and dies under 21. The 
real property in England rloos not pass by the will. 0 may claim his legacy without giving 
up the roal proporty in England. 

Boo pp. 301, 307. 

170. A bequest for a man’s benefit is, for the purpose of election, the same thing os a 
bequeBt mado to himself. 

Illustration. 

The farm of Snltnnpnr Khnrd boing the proporty of B, A boqueathod it to 0 ; and 
bequoathod another farm called Bnltanpnr Bnzurg to his own executors, with a direction that 
it should bo sold, and the proceeds appliod in payment of B’s dobts. B must elect whether 
be will abide by the will, or keep his farm of Bultanpur Khurd in opposition to it. 

Boo pp. 307, 308. „ 

171. A person taking no benefit directly under the will, but deriving a benefit under It 
indirectly, is not pat to his election. 


II lustration. 

The lands of Bnltanpnr are sottled upon G for life, and after his death upon D, his only 
child. A bequeaths tho lands of Snltanpur to B, and 1,000 rupees to G. 0 dies intestate, 
shortly after the testator, and without having made any election. D takes out administration 
to O, and as administrator elect on behalf of 0's estate to take under the will. In that 
capacity he receives tho logaoy of 1,000 rupees, and accounts, to B for the rents of the lands of 


* This Part applies to tho wills of Hindus, Ac., in the Lower Provinces and in the towns 
of Madras and Bombay, sec Act No. XXI of 1807. 
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flultunpnr which aooruod after t ho death of tlie testator uu<l before the death or C. In Iuh in 
dividual oharuotor ho retains the lands of Sultanpur in opposition to tlio will 
See pp. 307, 308. 

172. A person who in his individual capacity tukos a benefit under the will maj in another 
character elect to take in opposition to the will. 

Ill list mt u>n. 

The cstato of Sultanpur is settled upon A for life, and nflor his death upon 13. A lcnv» s 
the estate of Sultaupnr to i), and 2,000 rupees to R, and 1 ,000 rupees to(J, win* is It’s mil} child. 
U dies in testa to, shot tly after the testator, without having made an election. C' takes out nd 
ministration to 13, and as nd ministration elects to keep the estate of Nultunpiir i ■ opposition to 
the will, and to relinquish the legacy of 2,000 rupees C may do tins, nnd jot cl.iim Ins legacy 
ot 1,000 rupees under tlio will 

Emcaptioiito the mj» last Rule*. — Whom a partienlm gift is expressed in the will to he in 
lien of Homotning belonging to the legn too, which is also in terms disposed of by the wdl, if 
tlio legatee claims that thing, ho nriiiRt relinquish the particular gift, hut lie is not bound I o 
relinquish any other benefit given to him hy tlio \\ ill. 

Mil'll ration. 

Under A's nmrriu go- settlement his wife is entitled, if she survives him, to tin enjoyment 
of the estate of Sultuiipur during her life. 

A hy his will bequeaths to his wife mi annuity of 200/. during her life, in lieu of her lutoi 
est in iheostate of Sultanpur, which estate he bequeaths to his son lie also gives Ins wile a 
legacy of 1,000/. The widow elects to take whut she in out it 1 »d to under the mUUcumiiI She 
is hound to relinquish the tuuimly, hut |}ot the Ugacy ol 1,000/. 

Soo p. 30H. 

173. Acceptance of a benefit given hy tlio will constitutes an election hv the legitoi n 
take under the will, if ho has knowledge* ot his right to elect, mid of those eiieuinstaiiees which 
would influeiico tlio jiidgnient of a reasonable man m making an election, or if lie waives 
inquiry into the circumstances. 


HI ust ration*. 

(a.) A is an owner of an estate called Suit an par K liurd, and has a life-interest in 
another estate culled Saltanpur liiuurg, to which upon his death, his son U will he absolutely 
entitled. Tlio will of A givoH the estate of Suit. inpur Khnrd to Ji, mid the estate or Sultan- 
pur llnzurg to C. 13, in ignorance of his own right to the estate of Knltnnpm Hn/urg, allows 
C to fake possession of it, and enteft info po^ession of the estate of Hultmipui Khuid. it 
has not confirmed tlio hequest of Knltnnpnr Hu/.urg to C. 

(b.) It, the eldest son of A, is f he possessor an estate culled Sultanpur. A bupmaths 
Sultanpur to 0, and to 13 the residue of A’s pioperty. T3 having been informed liy A'h 
evocutnr that tho residue will amount to fi/KH) rupees, allows C to take possessioii of Sultmi- 
pur. Ilo afterwards discovers that the residue does not amount to mure < lain 500 rupees 
Ji has not confirmed tho bequest of the estate ot Sultanpur to (\ 

Keo p. 30(1 

174. Such knowledge or waiver of inqrery shall, in the nhsonco of evidence to tho 
contrary, bo presumed if tho logatoo lias enjoyed for two yours tho benefits provided for him 
by tho will without any act to express dissent. 

See p. 300. 

175. Such knowledge or waivor of inquiry may bo inferred from any act of tho legatee 
which renders it impossible to pluoo the persons interested in tlio subject-matter of tho 
bequest iu tho same condition as if snob act had not boon done. 


Illustration. 

A bequoatlis to B an eBtato to which C is entitled, nnd to 0 a coal-mino. C talc* » posses- 
sion of tho mine, and exhausts it. lie lias thereby confirmed tho bequest of tho cstnto to 13. 
See p. 306. „ i . . _ 

176. If the legatee shall not, within ono year after tho death of the testator, ngmfy 
to the testator's representatives his munition to confirm or to ilisaont from the will, the 
representatives shall, upon the expiration of tliat period, require him to make his election $ 

and if he does not comply with such requisition within a reasonable timo after ho has 
received it, ho Hhall bo deemed to have elected to confirm the will. 

See p. 809. 

177. Incase of disability the election shall lie postponed until the disability coasts, or 
until the election shall be made by sorno comjiotont authority. 

See p. 309, 
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PART XXVIII* 

Of uift* in contemplation of death. 

178. A man may dispose, by gift mado in contemplation of death, of any moveable 
properly which ho could dispo*o of by will. 

A gift in fui id to bn mado in contemplation of death where n man who in ill and expects to 
die idinrtly of his illness, delivers to another the possession of any movoablc property to koep 
ns a gitt incase Lho donor shall die of that illness. 

Nuch a gift ?nny be resumed by the giver. 

It does not take effect if he recovers from the illnoss dnring which it was mado j nor if ho 
survives the person to whom it was made. 

II l nitration*. 

(a.) A being ill, and in expectation of death delivers to B, to bo rctainod byjiim in cose 
or A’s death — 

a watch : 

a bond grantod by C to A 
a bank-note : 

a promissory note of the Government of India endorsed in blank 
a lull of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which ho delivorod those article*. 

11 is entitled to — 
the watch * 

the debt secured by C's bond : 
the bank-note : 

the promissory note of tho Government of India : 
the lull of exchange : 

the money secured by tho mortgage-deeds. 

(6 ) A heiug ill, and in expectation of death, delivers to B the key of a trunk, or the kny 
of a warehouse in which goods of bulk belonging to A are deposited, with the intention of giv- 
ing him tho control over the contents of the trunk, or ovor tho deposited goods, and desires 
him to keep them in caso of A’s death. A dies of tho illness during which he delivorod these 
articles. B is entitled to tho trunk and its contents, or to A’s goods of bnlk in the ware- 
house. 

(r.) A being ill, and in expectation of death, puts aside oertain articles in separate parcels, 
mid marks upon tho parcels respectively tho name of B nnft C. Tho parcels, are not delivered 
during the lito of A. A dies of the illnoss during which he set aside the parcels. B and C 
are not entitled to tho contents of tho parcels. 

Bee pp. 309, 310. 


PART XXIX. 

Or C1BANT OF PUOUAT8 AND LKTTBRS OF ADMINISTRATION. 

179. The executor or administrator, as tho case may be, of a deceased person, is his legal 
representat ive for all purposes, nnd all the property of the deceased person vests in him as 
such t 

Boo pp 313, 323, 325, 313, 355, 369. 

180. When a will has been proved and deposited in a Court Gf competent jurisdiction, 
sitnated beyond the limits of tho Province, whether in the British dominions, or in a foreign 
country, and a properly authenticated copy of the will is produced, letters of administration 
may bu granted with a copy of such copy annexed. 

This is s. 5 of Act V of 1881. See pp. 322, 223. 

* This Port does not apply to Hindus, see Act No. XXI. of 1870. 

t Seotions 179 — 189 both inolnsivo and ss. 191 — 199 both inclusive and Ports XXX and 
XXXI were mado Applicable to tho wills of Hindus and in the Lower Provinces of Bengal and 
in the towns of Madras and Bombay by s. 2 of tho Hindu Wills Act, XXI of 1870 ; hut so muoh 
of that soction as makes these sections and parts, with tho exception of s. 187, (which is, there- 
fore, still embodied in the Hindu Wills Act) so applicable has been repealed by 3. 154 of the 
Probate nnd Administration Act. 

B 179 is incorporated as s. 4 in Act V of 1881, 
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181 Probate can bo granted only to au executor appointed by tin* will. 

This in suction ti of Aot V of 1881. Soe pp. 274, 315. 

182. The appointmont may bo express or by nocossary implication. 

Illustrations. 

(a.) A wills that C bo his executor if B will not j B is appointed executin' by implication. 

(A.) A gives a legacy to II ami several logucios to other persona, among llic mat to lim 
(laugh tor-in-law, C, and adds, “ but Nhould the with in -named C bo not living, 1 do constitute and 
appoint B my whole and solo executrix.” C is appointed executrix by implicui ion. 

(c.) A appoints several persons executors of his will and codicils, and his nephew residu- 
ary legatee, and in un other codicil aro thoso words : — “ I appoint my nephew mv rusiilu ny 
legatee to diselinrgo all lawful demands against my will and codicils, signed of difTnout dates.” 
The nephew is appointed un executor by implication. 

This is R. 7 of Act V of 1881. See pp. 315, 318. 

183. l^obntn ennnot bo granted to any person w ho is a minor or is of unsound mind, 
nor to a married woman without the previous consent of her husband. 

This section omitting the last clause is s. 8 of Act V of 1881. Son pp 315, 310, 317, 372. 

18t. When several executors are appointed, probate may bo granted to them nil 
simultaneously or lit different times. 

Must nil ion. 


A is an exocntor of TVs will by express appointment, and C an executor c>T it > y implies, 
lion. JYobatc may bo granted to A and C ut tin 1 same time, or to A first and thou to C, 
or to 0 first and then to A. 

This is s. U of Act V, of 1881. See p. 32U. 

185. If a codicil bo discovered *af ter the grant of prolmtc, a separate piobijte of that 
codicil maybe grunted to the executor, if it in no way repeals tho appointment of executor* 
made by tho will. * 

If different executors aro appointed by tho codicil, tho probate of tho will muHt be re- 
voked, ami a now probato granted of tho will ami the codicil together. 

This is s. 10 of Act V. of 1881. See pp. 821, 3-1(5. 

18(5. When probato lias been granted to several exocntors, and one of them diur, the 
entire representation of the testator accrues to tho surviving executor or oxucutors. 

This is soction 11 of Aot V of 1881. Soe p. 322. 

187. No right as executor or legatee can bo established iu any Court of Justice, unless a 
Court of competent jurisdiction within tho Province shall have granted probate of the will 
under which tho right is claimo^, or shall have granted lettuis of administration under t lie 
one hundred and eightieth soction. 

This section hus not been incorporated in Act V of 1881 but it is still embodied in the 
Hindu Wills Act and therefore only applies to wills of persons to whom the Indian Biicrogsion 
Act and that Act apply. See s. 15 1 of Act V of 1881. Bee pp 822, 323, 370. 

188. Probate of a will when granted establishes tho will from tho death of tho (ch tutor, 
and run dors valid nil intermediate acta of the executor as such. 

This is s. 12 of Act V of 1881. Sec p. 324. . . 

180. Letters of administration ennnot be granted to any porson who is a minor or ih of 
unsound mind, nor to a married woman without the previous consent of her husband. 

Omitting the last claaso, this is s. 13 of Act V of 1881. Hee p. 331. 

lla No right to any part of the troperty ot a person who lias diod^ intestate can be <"'• 
tabliahod in any Court of JuBtieo unless letters of administration have first boon granted bj a 
Court of (impotent jurisdiction. . 0<l u 

This section has not ljoon incorporated in Aot V of 1881. See Act VII of 188S1, s. 21. neo 

PP 101. “letters of administration entitle tho administrator to all rights Iwlonging to (ho 
intestate as effectually as if the administration had boon granted at tho momoi.t a flop ins 
(loath. 


This is s. 14 of Act V of 1881. . . . , . . 

193. Lottors of administration do not render valid any intermediate acts of tho adminis- 
trator tending to the diminution or damage of the intestate’s estate. 

This 1 b b. 15 of Act V of 1881 . . , , . u**™ 

198. When a person appointed an executor has not renounced tlm exec utow dp, J«tian 
odministrotioa shollnot bo granted to any other person until a citation 

upon the executor to accept or renounce his exeentorsbip s except v " f 

several exoontors have proved a will, tho Coart may, on the death of the sarvivor of those "ho 
have proved, grant letters of administration without citing those who hate not proved. 

This is s, 16 of Act of V 1WU. Sec pp. 886, 388. 
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194 Tin' renunciation may bo made orally in the presence of tho Judge, or by a writing 
signed by tho |xjrBou renouncing, and whon made shall preclude him from ever thereafter 
allying for probate of tho will appointing him executor. 

This in h. 17 of Act V of 1881 . Seo p. 827. 

195, If I bo rxpon tor rtmonneo, or fail to accept the executorship within tho timo limited 
for the acceptance or refusal thereof, tho will may be proved and letters of administration with 
a copy of 1 ho will annexed may bo granted to tho person who would bo entitled to administra- 
tion in cuho of intestacy. 

Thin is s. 18 of Act V of 1888. Roo p, 827. 

199. When the decoasod has made n will, but has not appointed an oxecator, or 

whon be has appointed an executor who is legally incapable, or refuses to act, or has died 
before the testator, or before ho has proved tho will, or 

whon tho executor dies after having provod tho will bnt after boforo ho has administered 
all the estate of the deceased ; 

on universal or a residuary legatee maybe admitted to prove the will, and letters of ad- 
ministration with tho will annexed may bo granted to him of tho whole estate, or of bo much 
thereof ns may bo nnadministored. 

This is s. 19 of Act V of 1881. Roo pp. 380, 341, 348. 

107. When a residuary logutoo who has a boncflcinl interest survives tho toBtator, but dies 
boforo tho estate has been fully nil mini stored, his ropresoutativo hus tho sumo right to adminis- 
tration with the will annexed as such rosidnury legatee. 

This is s. 20 of Act V of 18HJ . Roe p. 331. 

198. When there is no executor and no residuary legatee or representative of a residuary 
legatee, or ho declines or is incapable to act, or canuot lie found, tho itorBon or (lorsons who 
would bo entitled to tho administration of tho estate of the deceased if ho had died intestate, 
or any other legatee having beneficial interest, or a Creditor, may bn admitted to prove tho 
will, and Viters of administration may bo gmuted to him or them accordingly. 

This is s. 21 of Act V of 18S1. See p. 331. 

199. Letters of administration with the will annexed shall not bo granted to any logatoo 
other than an universal or a residuary legatee, until a citation has been issued and jmblishcd 
iu the manner hereinafter mentioned, calling on tho next-of-kin to accept or refuso letters of 
administration. 

This is h. 22 of Act V of 1881. Roe pp. 332, 336. 

200. Whon tho deceased has died intestate, thoso who am connected with him either by 
marriage or by consanguinity, art' entitled to obtain letters of administration of his estate and 
effects in the order and according to tho rules hereinafter stated.* 

201. If tho decoasod has left u widow, administration tfhall bo granted to tho widow un- 
less tho Court shall soo cause to oxclude her, either on the ground of some personal disquali- 
fication, or because she has no interest in the estate of the deceased. 


« Illustration n. 

(a ) Tho widow is a lunatic, or has committed adultery, or has been barred by her 
marriugu-hct l lenient of all interest in lior husband's estate j there is cause for excluding her 
from tho administration. " 

(6.) The widow has married again since the dooease of her husband ; this is not good oauso 
for licr exclusion. 

Roo p. 327. 

202. If tho Judge think proper, he may associate any person with tho widow in tho ad- 
ministration, who would he entitled solely to the administration if there were no widow. 

Heo pp. 827, 328. • 

203. If there lie no widow, or if the Court see cause to exclude the widow, it shall commit 
tho administration to tho porsons who wonld bo beneficially entitled to the rules for the distri- 
bution of an intostate’s estate ; 

< providod that, whon the . mother of tho deceased shall bo one of the class of persons so 
ontitlod, she shall be solely entitled to administration. 

Hoe p. 828. 

20 1. Those who Btaud iu equal degree of kindred to the deceased, are equally entitled to 
administration. 

See p. 828. 

205. Ths husband, surviving his wife, has the same right of administration of her estate 
as the widow has in respect of the estato of her husband. 

Boo p. 828. 

Where there is no porson oonnoctod with tho deceased by marriage or ofinwny i injt y 
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who 18 entitled to letters of administration, and willing to act, they mny Ik* granted to u 
creditor. 

Bee p. 828. 

207. Where tho deceased has loft property in British India, letters of administration 
mnst be granted according to tlio foregoing rules, although ho may have boon a domiciled 
inhabitant of a country in which the law relating to tcHtulu and intestate succession d lifers 
from tho Jaw of British India. 

TART XXX * 

OF LIMITED ORA NTH. 

(a). Giant a limited m Duration. 

208. When the will has boon lost or mislaid since tin* testators death, or has lw*on destroy- 
ed by wrong (A accident and not by any act of the testator, ami n copy or tho dealt of the will 
has beeu preserved, probate may be granted of such copy or draft Hunted until tho originul 
or a properly authenticated copy of it be produced. 

This is s. 21 of Act V of 1881. Bee p. 338. 

209. Whon tho will has been lost or destroyed and no copy has been mnde nor t lie draft 
preserved, probato may bo granted of its contents, if they can In* established by cwdoneo. 

This is s. 25 of Act V of 1881. Bee pp. 333-4. 

210. When the will is in tho possession of a person residing out of tho Provinci m which 
application for probate is made, who has refused or neglected to deliver it up, but n copy hns 
boon transmitted to the executor, and it is nu(vsHur> for tho interest of the estate that probate 
should bo granted without waiting for the arrival of tho original, probato muy bo granted of 
tho copy so transmitted, limited until thffwill or an authenticated copy of it bo produced. 

This is s. 26 of Act V of 1881. Bee p. 331. 

211. Whore no will of tho deceased is forthcoming, but there is reason to beliovo that 
there is a will in existence, letters of administration may bo grunted, limited until tho will, 
or an authonticatod copy of it bo producod. 

This is s. 27 of Act V of 1881. Sec p. 334. 

(6.) Grants for the Use and Benefit of others having Right. 

212. Whon any executor is absent from tho Province in which application is made, and 
there is no executor within the Province willing to act, lottors of administration, with tho 
will annexed, may bo granted to the attorney of the absent executor, for the use and benefit 
of his principal, limited until ho shall obtain probato or letters of administration granted to 
himself. 

This is S. 28 of Act V of 1881 tho word “ ngont being substituted for attorney.’* Sue 
pp. 335, 376. 

213. When any porson to whom, if prosont, letters of administration with the will 
annexed might be granted, is absent from the Province, letters of administration with tho 
will annoxod may bo granted to his attorney, limited as abovenientioncd. 

This is s. 28 of Act V of 1881, the word “ agent” being substituted for “ attorney.” Boo 
p. 335. • 

214. When a person entitlod to administration in case of intestacy is absent from the Pro- 
vince, and no peraon equally entitled is willing to act, letters of administration may bograuled 
to the attorney of tho absent person, limited as beforo mentioned. 

This is s. 30 of Act V of 1881 the word 4 ‘ agent” being substituted for “ attorney.” Boo 
p. 336. 

215. Whan a minor is sole executor or sole residuary legator*, letters of administration, 
with the will annexed, may be granted to tho legal guardian of such minor or to such other 
person as the Court shall think fit until tho minor shall have completed the age of eighteen 
years, at which poriod and not bofore, probate of tho will shall be granted to him. 

This is s 31 of Act y of 1881. See pp. 316, 337. , , _ 

216. When there are two or moro minor executors and no executor who lias attained 
majority, or two or moro residuary legatees and no residuary legatee who has attained majori- 
ty, tho grant shall be limited until one of them Bhall bavo completed the age of eighteen years. 

This is b. 32 of Act V of 1881. Bee pp. 316, 837. 

217. If a solo executor or a sole universal or residuary legatee, or a person who would be 
solely entitled to tho estate of tho intestate acoording to tho mlo of tho distribution of m- 

* Sections 200—207 havo not boon incorporated in Act V of 1881. Instead of these sec- 
tions that Act contains the provisions laid down in s. 23. 
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testates' ostates, be a lunatic, letters of administration, with or without tho will annexed, os 
the case may bo, shall bo granted to tho person to whom the oaro of his estate has boon corn- 
vnittod by compotent authority, or if Chore be no snch person, to suoh othor person as the 
Court may think fit to appoint, for tho use and bonoflt of tho lunatio until he shall beoorae of 
sound mind. 

This section is incorporated as s. 33 in Act V of 1881 with an alteration including minors 
as well as lunatics. Bee pp. 317, 337. 

218. Ponding any suit touching the validity of tho will of a deceased porson, or for ob- 
taining or revoking any probuto or any grant of lottors of administration, tho Court may 
ap}H)int an administrator of tho estate of such deocasod porsou, who shall havo all tho rights 
and powers of a general administrator, othor thnn tho right of distributing suoh estate, and 
every such administrator shall bo subject to the immediate control of tho Court and shall act 
under its direction. 

This is s. 34 of Act V of 1881. See p. 338. 

(c.) -For Special Purposes. 

219. If an executor bo appointed for any limited pnrposo specified in tho will, tho probate 
shall he limited to that purpose, and if bo should appoint un attorney to tnko administration 
on his behalf, tho lottors of administration with tho will annexed shall nccoi dingly bo limited 

This is s. 35 of Act V of 1881. See pp. 320, 321, 338. 

220. If an executor appointed generally give an authority to an uttornoy to prove a will 
on his bolialf, and tho authority is limited to a particular purpose, tho lottors of administration 
with tho will annexed shall be limited accordingly. 

This is s. 30 of Act V ot 1881. Hco p 339. c 

221. Whore a person dies, leaving proporty of which ho was the solo or surviving trustee, 
or in which ho had no beneficial interest on his own account, and leaves no general represents, 
live, or one who is unable or umvilliug to auL as tuich, lctterH of administration, limited to such 
property, may be granted to tlio person beneficially interested in tho property, or to some 
othor person on liis behalf. 

This is s. 37 of Act V of 1881. 

222. When it is nooossury that tho representative of a person dooensed bo made a party 
to a pending snit, and tho executor or person entitled to administration is nnnblo or unwilling 
to act, letters of administration may bo granted to tho nominee of a party in such suit, limited 
for tho purpose of representing tho deceased in the said suit, or in any other cause or suit 
which may be commenced in the same, or in any other Court between the parties, touching tlio 
mutters at issue in the said cause or suit, and until a final* dcoroo shall bo made therein and 
carried into complete execution. 

This is h. 38 of Act V of 1881. 

223. If nt tho oxpirution of twelve months from thn dato of any probate or letters of 
administration, tho oxooutor or administrator to whom the sumo has boon granted is absent 
from the Province within which tho Court thut has granted tho probuto or Jotters of adminis- 
tration is situate, it shall be lawful for suoh Court to grunt, to any person whom it may think 
ill, letters of administration limited to tho pnrposo of becoming and beiug mule a party to a 
suit to be brought against the executor or admiuistrator, and carrying the deOToe which may 
bo mode therein into effect. 

This is s. 39 of Act V of 1881. Boo p. 339. 

224. In any case in which it may appear neoossary for preserving the property of a 
deceased person, tho Conrt within whose district any of the property is situate, may gratit to 
any porson whom snch Court may think fit, letters of administration limited to tho collection 
and preservation of the property of tho deceased, and giving discharges for debts due to her 
estate, subject to tho directions of tho Court. 

This is s. 4o of Act V of 1881. See p. 340. 

225. When a porson has died intestate, or leaving a will of which there is no executor 
willing and competent to not, or whore the executor shall, at tho timo of the doath of such 
person, be resident ont of tho Provinee, and it shall appear to the Court to bo neossaty or 
convenient to appoint some person to administer tho ostato or any part thoroof, other than the 
porson who under ordinary circumstance ? would be entitled to n grant of administration, it 
sliall bo lawful for tho Judge, in his discretion, having regard to consanguinity, amount of 
interest, the safety of tho estate, and probability that it will bo properly administered, to 
appoint suoh person as ho shall think fit to be administrator, 

and in every suoh caso lottors of administration may bo limited or not as the Judge 
shall think lit. 

This is s. 41 of Act V of 1881. Boo p. 340. 
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(d.) Grants with Emcvptxon. 

226. Whenever the nature of the onso requires that an exception ho mndo, probate of a 
will, or letters of administration with tho will annexed, shall ho granted suhjocl to such adop- 
tion. 

This is s. 42 of Act V of 1881. Soo p. 342. 

227. Whonovor tho nature of the enso requires that an exception bo matin, letters of ad- 
ministration shall be granted subject to suoh exception. 

This is s. 43 of Act V of 1881. See p. 343. 

(p.) Qrante of tho Rest. 

228. Whenever a grant, with exception, of probate or letters of admmistrntion, with or 
without tho will annoxed, has boon made, tho person entitled to prolnte or ndmiiiiHiriiMon of 
tho remainder of the deceased's estate may take n grant of probate of letters of udnuiiistiatioii, 
as tho oaso m^y bo, of the rost of tho deceased's estato. 

This is s. 44 of Aot V of 1881. Roe p. 341. 

(f.) Grants of Effects un administered. 

229. If tho oxeentor to whom probate has been granted lnvvo diod leaving a part of the 
testator's estate nnadministered, a now representative may be appointed for the purpose of 
administering suoh part of the ostato. 

This is s. 45 of Act V of 1881. Soo pp. 330, 344. 

230. In granting letters of administration of an estate nof fully administered, the Court 
Bhall be guided by the sumo rulos as apply to original grantH, and shall p rant lottcis of adminis- 
tration to thoBO persons only to whom original grants might hu\o Ih*oii made. 

This is s. 46 of Aot V of 1881. Scojp. 341. 

231. When a limitod grant has expired by effluxion of time, or tho linppening of tho 
event or contingency on which it was limitod, and there is Rt 111 some part of the dcceitsnd’s 
osfato unodministered, lottorB of administration shall bo granted to those persons to whom 
original grants might have been made. 

This is section 47 of Aot V of 1881. Soo p. 341. 


(i tj .) Alteration in Grants. 

232. Errors in names and descriptions, or in sotting forth tho timo and placo of the de- 
enased’s death, or tho purpose in a limitod grant, may lie rectified by tho Court, mid tho grant 
of probato or letters of administration may bu altered and amended accoidingly. 

This is a. 40 of Act V of 1881. Boo p. 345. 

233. If, after the grant of loiters of administration with the will annexed, a codicil bn 
discovered, it may bo addod to tho grant on duo proof and identification, and the grant altered 
accordingly. 

This is b. 49 of Aot V of 1881. Soo p. 310. 


[h.j Revocation of Grants. 

234. The grant of probate or letters of administration may be revoked or annullod for 
just cause. 

Explanation . — Just cause is — 

lsf, that the proceedings to obtain tho grant woro defective in substance ; 

2nd, that the grant waB obtninod fraudulently by making a false suggestion, or by conceal- 
ing from the Court something material to the case ; , 

3rd, that the grant was obtained by means of an untruo allegation of a fact essential m 
point of law to justify the grant, though such allegation was mode in ignoranoo or inadvertont- 
!y i 

4 th t that tho grant has become useless and inoperative through circumstances. 

[5th, that the person to whom the grant was made has wilfully ami without roasonablo 
cause omitted to exhibit an inventory or account in accordance with the provisions ol i art 
XXXIV of this hot or has exhibited under that Part an in vontory or account which is untruo 
in a material respect," — Added by «. 2 of Act VI of 1889.] 


Rhmtrations. 


(a.) The Court by which tho grant was made had no jurisdiction. 

(l>.) The groat woo made without oiting parties who ought to have been cited, 
(c.) The will of which probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to tho ostato of B, as his widow, bnt it 
trunepired that she was never married to him* 


lias since 
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(0.) A has takon administration to the estate of B as if ho hod died intestate, hat* a will 
hoe since been discovered. 

(/.) Since probato was granted, a later will has been discovered. 

($r.) Since probate was granted, a codicil has been discovered, which revokes or adds to 
the appointment of executors under the will. 

(A.) The person to whom probate was, or letters of administration wore, granted has sub- 
sequently become of nnsound mind. 

This section, which has been amended by s. 2 of Act VI of 1889, is s. 50 of Aot Y of 1881, 
as amended by tho same Act. Soe pp. 846, 847, 348, 858. 


PART XXXI. 

OK T1IK PRACTICE IN GRANTING AND REVOKING PROBATES AND LETTERS OK ADMINISTRATION. 

235. The District Judge shrill liavo jurisdiction in granting and revoking probates and 
letters of administration in all case, within his district. 

This is s. 51 of Aot V of 1881. See p. 351. 

235A. Tho lligh Court may, from time to timo, appoint such judicial officers within any 
District as it thinks fit, to net for tho District J udge ns Delegates to grant probato and 1 otters of 
administration in non-enntentious oases within such local limits as it may from timo to timo 
proscribe: Provided that, in tho case of lligh Courts not established by ltoyal Charter, sucii 
apjHiintmmit bo mado with tho previous sanction of tho Local Government. 

Persons so appointed shall bo called 1 District Delegates.’ 

This section which is 52 of Ad V. of 1881, was added by s. 2 of Act VI of 1881. Pee p. 352. 

286. The District Judge shall have the like powifi-s and authority in relation to the grant- 
ing of probate and loiters of administration, and all matters connected therewith, as aru by 
law vested in him in relation to any civil suit or proceeding depending in his Court. 

This is s. 58 of Act V of 1881 800 p. 352. 

237. The District Jndge muy order any person to prodaco and bring into Court any 
paper or writiug being or purporting to be testamentary, which may bo shown to be in tho 
possession or under the control of such person ; 

and if it be not shown that any such paper or writing is in the* possession or under tho 
control of such person, but there is reason to believe that ho has the knowledge of any such 
paper qp writing, the Court may direct such person to attend for the purpose of being exa- 
mined respecting tho same. 

and such jierson shall bo bound to answer Buch questifns as may be put to him by the Court 
and, if so ordered, to produce and bring in such paper or writing, and shall bo subject to the 
like punishment nnder the Indian Penal Code, in oaso of default in not attending or in not 
answering such questions or not bringing in such paper or writing, as ho would have been 
subject to in case ho had been a party to a snit, and hud made such default, 

and the costs of tho proceeding shall he in tho discretion of the Judge. 

This is s. 5 of Act V of 1881. See p. 353. 

238. The proceedings of the Court of tho District Judge in relation to tho granting of 
probato and letters of administration shall, except ns hereinafter othorwffib provided, b© 
regulated so far far ns tho circumstances of tho case will admit by tho Code of Civil Proce- 
dure. 

This is s. 56 of Act V of 1881. Roo p. 852. 

239. Until probato be grouted of the will of a doceasod person, or an administrator of 
his estate be constituted, tho District Judge within whoso jurisdiction any part of tho 
property of tho deceased person is situate, is authorized and required to interfere for tho 
protection of such proporty, at the instance of any porson claiming to be in tor os ted therein, 
and in all other cases whoro the Jndge considers that the proporty incurs any risk of loss 
or damage ; and for that purpose, if he shall see fit, to appoint an officer to take and keep 
possession of tho proporty. 

This section has not boon incorporated in Act Y of 1861. See p. 354. 

240. Probato of the will or letters of administration to the eitate of a deceased person 
may be granted by the District Judge under the seal of his Court, if it shall appear by a 
petition verified os hereinafter mentioned, of the person applying for the same, that tho 
testator or intestate, as the case may bo, at the timo of his decease, had a fixed place of abode, 
or any property, moveable or immoveable, within the jurisdiction of the Jndgo. 

This is a. 58 of Aot Y of 1881. See p. 358. 

241. When tho application is made to the Judge of a District in which tho doceasod hod 
no fixed abode at the time of his death, it shall be in the discretion of the Judge to refuse 
the application, if in his judgment it could bo disposed of moro justly or inconveniently in 
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anothto district, or where the application Is for letters of administration, to great them 
absolutely, or limited to the property within his own jurisdiction. 

This is 0. 67 of Act V of 1881. See p. 363. 

241 A. Probates and letters of administration may upon application for that purpose to 
any District Delegate, be granted by him in any case in winch there is no contention, if it 
appears by petition (verified as hereinafter mentioned) that the testator or intestate, as the case 
may bo, at the time of his death resided within the jurisdiction of such Delegate. 

This section was added by 8. 3 of Act VI of 1881. It is s. 58 of Act V of 1881. Sec* 
p. 353. 

242. Probate or letters of administration shall have effect ovor all the property and 
estate, moveable or immoveable, of the deceased, throughout tho Province in which the same 
is granted, and shall be conclusive as to tho representative title against all debtors of the* 
deceased, and all persons holding property which bolongs to him, and shall ufford fall indem- 
nity to all debtors paying thoir debts, and all persons delivering up such property to the per- 
son to whom Uncli probate or lotters of administration shall have been granted . 

[Provided that probates and lotters of administration grunted by a High Court* after the 
first day of April, 1876, shall, unless otherwise directed by tho grant, have like effect through- 
out the whole of British India . — Added hy Act XIII of 1875, t. 2 ] 

This sootion, as amended by Act XIII of 1875 mid read with Act II of 1877, s. I, is s. 5fi 
of Act V of 1881. Sec pp. 323, 325, 354, 356. .... . , . 

242A. Whenever a grunt of probate or lotters of administration is made by a High Oourt 
with such effect us last aforesaid, tho Registrar or such other officer as the High Court making 
the grant appoints in this behalf shall Hond to each of the other High Courts a certificate to 

tho following effect t . 

I A. Registrar [or as the case may be] of the High Court of Judicature 
[oi us the case may ba], hereby certify tffat on tho day of 188 the H*gn Court 

of Judicature at [or as the case may be] grunted probate of the will [or letters ol 

administration of tho estate] of C. D., late of deceased, to E. F. 

and G. JJ. of , and that such probate [or lotters] haH for have) offoot over all the 

property of the deoeaBod throughout tho whole of British India ; 

and such certificate shall be filed by tho High Court receiving the same. 

This sootion was added by s. 2 of Act XIII of 1H75. It corresponds with s. 06 of Act \ of 

1881. Beo pp. 363, 356, 356. . . ...... 

243. Tlio application for probate or letters of administration, if me do and vonfiod m the 
manner hereinafter mentioned, shall bo conclusive for tho purpose „f authorizing the grant of 
probate of administration, and no such grant shall be impeached by reason that the Mite 
or intestate had no fixod place of tbod o, or no property at the time of his death, unless by a 
procee din g to revoke the grant if obtained by a fraud upon the Conrt 

244 8 \ B r pUoation^Ir°prolfato shaVl^made by .. petition distinctly written ‘" English m 
in the language in ordinary use in proceedings before tho Court m which tho application is 
made, with the will annexed, and Btatiug 

the time of the testator’s death, * U waa ,inlv 

that tho writing annexed is his last will and testament, that it was duly executed, 

[the amount of aasots which are likely to como to the petitioner s hands,] and 

P a niuf.riiit Delciiuto. the potitton shall further state that 



See pp. 358, 373. in anv i ftnKlia ge oilier than English or than that 

MB. In oases wheremthe wiUm wnttonm any i^^ b e a U(inBl(lt i ou thereof annexed 

" s?sr s rcss ns Ksssi' 

arst’ r “ srnf wssa t .u s , »» - •*- 

“5IK - d “~’ 

of the original, and that the above is a true and accurate translation in na» 

This Is s. 68 of Aot V of 1861. See p. 868. 


# See Aot II of 1877, s. 1. 
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246. Applications for loiters of administration shall be made by petition distinctly 
written as aforesaid, and stating 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective residences, 
the right in which the pititioner claims, 

that the deceased left some property within the jurisdiction of the District Judge [or 
District Delegate] to wham the application is made, and 

the amount of assets which nro likely to oomo to the petitioner's hands, [and when the 
application is to a District Delegate, the petition shall further state that the deceased at the 
time of his death resided within the jurisdiction of such Delegate.] 

This is s. 64 of Act V of 1881. The word in brackets were added by ss. 4 and 9 
respectively of Aot VI of 1881. 

246 A. Every person applying to a High Court for probate of a will or letters of adminis* 
tration of an estate, intended to have effect throughout British India, Rhall state in his petition, 
in addition to tho mattors respectively required by Bootion 246 of this Aot, that t% the best of 
his belief no application has been made to any othor High Court for & probate of the same will 
or for letters of administration of the same estate, intended to have suoh effect as laBt aforesaid, 
or, where any such application has boon made, the High Court to whioh it w&b made, the 
person or persons by whom it wns mndr, and the proceedings (if any) had thereon. 

And the High Court to which any application is inn do under the proviso to Beotion 242 of 
this Aot mAy, if it think fit reject the same. 

This section has been added by s. 3 of Act XIII of 1875. It is s. 65 of Aot V of 1881. 

247. The petition for probate or letters of administration shall in all cases be subscribed 
by tbe petitioner and his pleader, if any, and shall be verified by the petitioner in the follow* 
ing manner or to tho like effect : — 

41 1 (A. B.), the potitiouer in the above petition, d&l&re that what is stated therein is true 
to the best of my information and belief. 

This is s. 66 of Aot V of 1881. See p. 356. 

248. Where the application iB for probnto, the petition shall also be verified by at least ono 
of the witnessos to the will (when procurable), in tbe manner or to the offect following: — 

"1 (0. D.), one of tho witnesses to tho last will und testament of the testator mentioned in 
the above petition, declare that I wns present and saw the said testator affix his signature (or 
mark) theroto (an the cane may be) (or that the said testator acknowledged tho writing unnoxed 
to the abovo petition to be his last will and tostamonl in my presence).’' 

This is s. 67 of Act V of 1881. See p. 356. 

249. If any petition or declaration which is hereby required to be verified shall contain 
any averment whioh the porson making the verification knows or believes to be false, such 
person shall be subject to punishment according to the provisions of the law for the time being 
in force for tho punishment of giving or fabricating false evidence. 

This is s. 68 of Act V of 1881. See p. 356. 

260. In all oases it shall be lawful for the District Judge [or District Delegate,] if he shall 
think proper, to examine tho petitioner in person, upon oath or solemn affirmation, and also to 
require further evidence of tho due execution of the will, or the right of the petitioner to 
the letters of administration, as the oase may be, and to issue citations calling upon all persons 
claiming to have any interest in tho estate of the deceased to oomo and see tne proceedings 
before toe grant of probato or letters of administration. 

The citation Bball be fixed up in some conspicuous part of the Court-house, and also in the 
offloe of the Collector of tho District, and otherwise published or mode known in suoh mannor 
at the Judge [or District Deiogate] issuing the same may direct. 

This Is s. 69 of Act V of 1881, The words in brackets were added by b. 9 of Aot VI 
of 1881. See pp. 832, 888, 857. « 

[251. Caveats against the grant of probate or administration may be lodged with the 
District Judge or a District Delegate ; and immediately on any caveat being lodged with any 
District Delegate, he shall send a copy thereuf to the District Judge j and immediately on a 
caveat being entered with the District Judgo, a copy thereof shall be given to tho Distriet 
Delegate, if any, within whose jurisdiction it is alleged the deceased resided at the time of 
his death, and to any other Judge or District Delegate to whom it may appear to the District 
Judge expedient to transmit tbe same.] 

This section is t. 70 of Aot V of 1881. It was substituted for tbe original section bv s. 6 of 
Act VI of 1881. See p. 858. 7 

252. The oaveat shall be to the following effect x— 

14 Let nothing be done in the matter of the estate of A . B., late of 
who died on the day of at without notice to 0. D. of 

This it s. 70 of Aot V of 1881. See p. 858. 
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258. No proceeding shall be taken on a petition for probate or letters of administration 
after a caveat against the grant thereof has been entered with the Judge for officer] to whom 
the application has been made [or notice has been given of itH entry with some other Delegate] 
until after such nofcioe to the person by whom the sumo hits boon entered as the Courtsliall 
think reasonable. 


This is s. 72 of Act V of 1881. The words in brackets wore insertod by s. 6 of Act VI 
of 1881. Bee pp. 858, 859. 

253A. ^ A District Delegate shall not grant probate or letters of udministration in any 
ease in which there is contention as to the grant, or in which it otherwise appears to him that 
probate or letters of administration ought not to bo granted in his Court. 

Explanation ,— By ‘ contention ' is understood the appearance of any one in prison, or by 
his recognized agent, or by a ploader duly appointed to act on his behalf, to opposo the 
proceeding. 

This section was added by s. 7 of Act VI of 1881. It is s. 73 of Act V of 1881. Soe p. 859. 

253B. lb every case in which there is no contention, but it appears to the District Dele* 
gate doubtful whether the probate or letters of administration should or should not be grant- 
ed, or when any question arises in relation to the grant, or application for the grant, of any 
probate or letters of administration, the District Delegate tuny, if he think proper, transmit a 
statement of tho matter in quostion to the District Judge, who may direct the District Dele- 
gate to proceed in the matter of tho application, according to Much instructions as to tho Judge 
may seem necessary, or may forbid any further proceeding by the District Delcgute in relation 
to the matter of such application, leaving tho party applying for tho grant in question to make 
application to the Judge. 

This section wob added by s. 7 of Act VI of 1881 . It is a. 74 of Act V of 1881. Boo p. 859. 

2580. In every cose in which thnre is content ion, or tho District Delegate is of opinion 
that tho probate or letters of administration should be refused in his Court, tho petition, with 


auy documents that may have boon filed therewith, shall be returned to tho person by whom 
1 he application was made, in order that tho same may lie presented to the District. Judge; 
unless the District Delegate thinks it necossary, for the purposes of justice, to impo md the 
same, which he is hereby authorized to do ; and in that cuse the same shall be sont by him to 
tho District Judge. 

This section was added by s. 7 of Act VI of 1881. Tt is s. 75 of Ac' V of 1881. Beep. 869. 

254. When it shall appear to the Judge [ or District Delegate] that probate of a will should 
be granted, he will grant the same under the seal of his Conrt in mimnnr following 

“ 1, Judge of the District of for Delegate appointed for grant- 

ing probate or lotters of administration in (here insert tho limits of (he Delegate's jurisdiction)] 
hereby make known that on the • day of in tho year 

the last will of late of , a copy where of is hereunto annexed, was 

provod and registered before mo, and that administration of the property and credits of the 
Raid deceased, and in any way concering his will, was granted to the execu- 

tor in the said will named, [" he having undertaken to administer tho same, and to make a full 
and true inventory of the said property and credits and exhibit the samo in this Court within 
six months from the date of thin grant or within such further time as the Court may from time 
to time appoint, and also to render to this Court a true account of the said property and credits 
within one yeftr from the same date or within suoh further time as tho Court may from time 
to timo appoint."— Substituted for xoordn struck out bit Act VI of 1889, a. 4.] 

This seotion is s. 76 of Act V of 1881. It has been amended by ss. 8 and 9 of Act VI of 
1881 and s. 4 of Act VI of 1889. Bee p. 850. . « , . 

255. And wherever it shall appear to the District Judgo or District Delegate that letters 
of administration to the estate of a person deceased, with or without a oopy of the will annexed, 
should be granted, he will frrant the same under tho soal of his Court in manner following t 

“ I, , Judge of tho District of [or Delegate appointed for 

granting probate or letters of administration in (here insert the limits of the Dele- 
gate’s jurisdiction)] hereby make known that on the day of . 

letters of administration (with or without the will annexed, as the case may he) of the property 
and credits of , late of , deceased, were granted to 

t . tl» father (or at the tan may he) of the deceased, [“he having undertaken to adarinlfter 
the tame, and to make a full and true inventory of the .aid property and matte ^and MUM* 
the lane in thia Court within aix month, from the date of thi. grant or within eueh further 
ttme u the Court may from time to time appoint, and also to render to thi. Court a true 
•wont of the eaid property and credit, within one year from the tone drto or wi t hi n ro^ 
farther time ne tt, Conrt may from time to time appoint —& abetituted for word, enck 

ThhTaert^i 1 !?.! ?7 oP Act Vof 1881. It ha* been amended by mi. 8 and 0 irf Aot VI of 
1881 and a. 4 of hot VI of 1899. Sec p. 8 69. 
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256. Every person to whom any grant [of letter*] of administration o [see Ant VI of 
1889, a 61 oommitted shall give a bond to the Judge of the District Court to enure for the 
benefit of the Jndgo for tho time being, with one or more surety or sureties, engaging for the 
due collection, getting in, and administering the estate of the deceased, wliich bond shall be 
in suoh form as the Judge shall from time to time by any general or special order direct. 

This section corresponds with s. 78 of Act V of 1881 which, however empowors tho Jndgo 
to take a bond from an executor. Tho words in brackets were addod by s. 6 of Act VI of 1889. 

See pp. 869, 374. 

957. The Court may, on application made by petition and on being satisfied that the en- 
gagement of any suoh bond has not been kept, and upon suoh terms ns to security, or providing 
that tho money received be puid into Court, or otherwiso as the Court may think fit, assign 
the same to somo person, his executors or administrators, who shall thereupon bo entitled to 
sne on tho stud bond in hin own name as if the same had boon originally givon to hhn instead 
of to tho Coart, and shall be entitled to recover thoreon as trustee for all porBons interested, 
the full amount recoverable in respect of any broach theroof. • 

This is s. 79 of Act V of 1881. 

258. No probate of a will shall bo granted until after l ho expiration of seven dear days, 
and no letters of administration shall bo granted until after tho expiration of fourteen clear days, 
from the days of the testator or intostato’s death. 

This is s. 80 of Act V of 1881. Sou p. 354. 

269. Every District Jndgo [or District Delegate] shall lilt) and preserve all original wills 
of which probate or letters of ndmiuiHtrution with tho will annoxod may be granted by him 
among tho records of his Court, until somo public registry for wills is established; and the 
Local Government shall make regulations for the preservation and inspection of tho wills so 
field as aforesaid. 

The words in brackets wore added by sootion 9^ of Act VI of 1881. Tho corresponding 
section of Act V of 1881 is s 81. See p. 3G1. 

260. After any grant of probnto or lotLers of administration, no other than the person to 
whom the same shall have boon granted shall Imvo power to suo or prosecute any suit, or 
otherwise act as representative of the deceased, throughout tho Province in wliich tho same 
may have been granted, until such probate or letters of administration shall have been re- 
called or revoked. 

ThiB is s. 82 of Act V oft 1881. Sec p. 360 

261. Ill any case before tho District Jndgo in which there is contention, tho proceedings 
shall take, as nearly as may bo, the* form of u regular suit, according to tho provisions of the 
Code of Civil Proooduro, in which t lie petitioner for probate or letters of administration, as the 
oaso may be shall be the plaintiff, and tho person who may have appeared as aforesaid to 
oppose the grant shall be tho defendant 

This is s. 83 of Act V of 1881. See pp. 347, 300. 

262. Where any probato is or lettors of administration aro revoked, nil payments bond Jide 
made to any oxeentor or administrator under such probato or administration before the revoca- 
tion theroof shall, notwithstanding such revocation, be a legal discharge to tho person making 
the aume ; 

and the executor or administrator who Bhall have acted under any such revoked probate 
or administration may retain and reimburse himself in respect of auy paymonts^nade by him, 
whioh the person to whom probate or lotters of administration shall be afterwards granted 
might have lawfully rnado. 

Tftiis is a. 81 of Aot V of 1881. See p. 361. 

268. Every order made by n District Jndgo by virtue of the powers hereby conferred 
upon him, shall be subject to appeal to the High Court under tho rules contained in the Code 
or Civil Procedure upplioablo to appeals. 

This is s. 86 of Aot V of 1881. See p. 352. 

264. The High Court shall havo concurrent jurisdiction with tho District Judge iu the 
exercise of all the powers heroby conferred upon the District Judge. 

This is s. 87 of Act V of 1881. See p. 351. 

PART XXXtl * 

OF SXXCCTORS or 1 1IJL1R OWN WRONG. 

265. A person who intermeddles with (ho estate of the deceased, or does any other act 
whioh belongs to the office of executor, while thore is no rightful executor or administrator in 
existence, thereby makes himself an executor of his own wrong. 

• This part has not been incorporated in Aot V of 1881. 
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Exceptions. First.— Intermeddling with the goods of the deceased for the purpose of 
preserving them, or providing for his funeral or for the immediate necessities of his family or 
property, does not make an executor of liiB own wrong. 

Second. — Dealing in the ordinary course of business with goods of the deceased received 
from another, does not mako an executor of his own wrong. 

Illustration*. 

(a.) A nses or gives away or sells some of the goods of the deceased, or takos them to 
satisfy his own debt or legacy, or ruooivos payment of the debts of the deceased. He is an 
executor of his own wrong. 

( b .) A having boon appointed agent by the doceiiBod in his lifetime to collect his debts 
and sell his goods, continues to do so nftoT ho has become aware of his death He is an 
exeontor of his own wrong in respect of acts done after ho has become aware of the death of 
tlio deceased. # 

(c.) A sues as executor of the deceased, not being such. He is an oxooutor of his own 
wrong. 

Soe pp. 32G, 3G4i 

26G. Whon a person 1ms so acted jih to become nn exeontor of his own wrong, he is an- 
swcrablo to tho rightful executor or administrator, or to any creditor or legatee of the deceased, 
to the extont of tho assets which may have como to his hands, after doduoting payments made 
to tho rightful oxeeutor or administrator, and payments made in a due course of udministrtf- 
tiou. 

Soo p. 36G. 


]*ART XXXIII. 

OF THE POWERS OF AN EXECUTOR OR ADMINISTRATOR. 

2GG. An executor or administrator has tho samo power to sue in respect of all causes of 
action that survive the docoasod, and to distrain for all rents duo to him at the time of his 
death, as the deceased had when living. 

This is r 88 of Act V of 1881. See p. 367. 

268. All demands whatsoever and all rights to prosecute or defend any action or special 
proceeding, existing in favour of or against a person at tho time of his decease, survive to and 
against his executors or administrators ; except causes of action for defamation, assault as 
defined in tho Indian Penal Code, or*>thr»r yxirsonal injuries not causing tho death of the party ; 
and except also casos where, aftor tho doatli of tho party, tho relief sought could not be 
enjoyed, or granting it would be nugatory. 

Illustrations. 

(a.) A collision takes place on a railway in consoquouce of some noglect or default of the 
officials, and a passenger is severely hurt, but not so ns to cause death. He afterwards dies 
without having brought any action. Tho cause of action docs not survive. 

(6.) A subs for divorce. A dies. The cause of action does not survive to liis representa- 
tive. 

This is s. 89 of Act V of 1881. See p. 367. 

269. An executor or administrator has power to dispose of the property of the deceased, 
oither wholly or in part, in such manner as he may think fit. 

Illustrations . 

(a.) Tho deceased has made a spociflc bequost of part of his property. The executor, 
not having assented to tho boquost, soils the subject of it. The sale is valid. 

(6.) The exeontor, in the oxorcise of his discretion, mortgages a part of the immoveable 
estate of the deceased. The mortgage is valid. 

Tho corresponding s. of Act V 1881, is s. 90, bat this section differs very materially from 
that seotion. Sec pp. 367, 369. 

270. If an exeontor or administrator puj chases, oither directly or indirectly, any part of 
the property of the deceased, the sale is voidable at the iastauce of any other peason interest- 
ed in the property sold. 

This is s. 91 of Act V of 1881. See p. 371. 

271. When there are several executors or administrators, the powers of all may, in the 
absence of any direction to the contrary, be exercised by any one of them who has proved the 
will or taken out administration. 
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Illustrations . 

(a.) One of several oxecniors bas power to release a debt due to the deceased. 

(bm) One has power to surrender a lease. 

(€.) One has power to sell the property of the deceased, moveable or immoveable. 

(d$) One has power to assent to a legacy. 

(#.) One has power to ondorso a promissory noto payable to tbo deceased. 

(/.) The will appoints A , B, C and D to bo ezeentors, and directs that two of them shall 
be a quorum. No aot can be done by a single ezeoutor. 

This is s. 92 of Aot V of 1861. See pp. 820, 871, 872. 

272. Upon tho death of one or more of several executors or administrators, all the powers 
of the office become vested in the survivors or survivor. 

This is s. 93 of Aot V of 1881. See pp. 822, 371. 

278. Tho administrator of effects a nad ministered has with respect to such effects, the 
same powers as the original ozecutor or administrator. 

This is s. Q4 of Aot V of 1881. Sec p. 872. 

274. An administrator during minority has all the powers of an ordinary administrator. 

This is s. 95 of Aot V of 1881. See p. 887. 

275. When probate or letters of administral ion have been granted to a married womun 
she has all the powers of an ordinary executor or administrator. 

This is s. 96 of Act V of 1881. See p. 372. 

PART XXXIV. 

OK TUB DUTIES OF AN EXECUTOR OK ADMINISTRATOR. 

276. It is tlio duty of an exocntor to perform®!) e funeral of the deceased in a manner 
suitable to his condition, if he has left property sufficient for the purpose. 

This Bootion with slight modifications is s. 97 of Aot V of 1881. See p. 372. 

[277. (1) An executor or administrator shall, within six months from the grant of 

probate or lettors of administration, or within such further time us the Court which granted 
tho probuto or lotters may from time to time appoint, exhibit in that Court an inventory 
containing a full and true estimate of all the property in possession, and all the credits, and 
and also all the debts owing by any person to which the ozecutor or administrator is entitled 
in that character, and shall in like manner, within ono year from the grant or within each 
further time as the said Court may from time to time appoint, exhibit an account of the estate, 
showing the assets which have come to his hands and tho manner in which they have been 
applied or disposed of. • 

“ (2) The High Court may from time to time prescribe the form in whioh an inventory 
or account nndor this section is to be exhibited. 

44 (3) If an exeontor or administrator, on being required by the Court to exhibit an 
inventory or account under tliiB section, intentionally omits to comply with the requisition, 
he shall bo doomed to have committed an offence under section 176 of the Indian Penal Code. 

*' (4) The exhibition of an intentionally false inventory or account under this seotiou 
shall bo deemed to bo an offence under section 193 of that Code.] 

This section bus boon substituted for the original scotion 277.* It ooAesponds with 
the new s. 98 of Act XV of 1881. Soo pp. 373, 374. 

277A. In all onsos where [it is nought to obtain a grant — Btruok out by s. 8 of Act VI of 1889,] 
a grant has been made of probate or haters of administration intended to have effect throughout 
the whole of British India, the executor, or [the person applying for Administration after the 
first day of April , 1875 — Struck out by s. 8 of Act VI of 1889] administrator to the effects, of 
any person dying in British India and leaving property in more than one Frovinoe shall include 
in the inventory of the effects of tho decoased his moveable or immoveable property situate 
in snoh of the Provinces : 

And the value of such property sitnate in the said Provinces, respectively, shall be 
separately stated in such inventory, and the probate or letters of administration shall be 

* i 

* 277* An exooutor or administrator shall, within six months fromt he grant of probate 
or letters of administration, exhibit in the Court by whioh the same may have been granted 
an inventory containing a full and true estimate of all the property in possession, and all' the 
credits, and also all the debts owing by any person or persons to which the exeontor or 
administrator is entitled in that character, and shall in like maimer, within one year from the 
date aforesaid, exhibit an aeoount of the estate, showing the assets that may have come to. 
his hands, and the maimer in whioh they have been applied or disposed of.— Repealed by s . 

7 of Act VI of 1889. 
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chargeable with a fee corresponding to the entire amount or value of the property affected 
thereby wheresoever situate within British India. 

This section was inserted by s. 5 of Act XIII of 1876. 

The words in italics and not in brackets have been substituted by Aot VI of 1889, s. 8 foi 
the words (struck) out. The corresponding seotion of Aot V of 1881. is s. 99. Sec p. 874. 

278* “The executor or administrator Bhall collect, with reasonable diligence, the property 
of the deoeased and the debts that wore due to liim ut the time of his death. 

This is s. 100 of Act V of 1881. Bm p. 874. 

279. Funeral expenses to a reasonable amount, according to tho degree and quality of 
the deceased, and deathbed charges, including fees for medical attendance, and board and 
lodging, for one month previous to his death, are to bo paid before all debts. 

This is s. 101 of Aot V of 1881. Soo pp. 376, 380. 

280. The expenses of obtaining probato or letters of administration, including the oosts 
incurred for or in reBpeob of any judicial proceedings that may be uocossary for administering 
the estate, ar#to bo paid next after the funeral o\)>oiihos and deathbed charges. 

This is s. 102 of Aot V of 1881. See pp. 370, 380. 

281. Wages due for services rendered to the decoasod within throe months next preced- 
ing his death by any labouror, artizan or domestic sorvaut are noxt to bo paid, and then the 
of her debts of the deceased. 

This is embodied with a slight alteration as s. 103 in Act V of 1881. See p 370. 

282. Savo as aforesaid, no creditor is to have a right of priority over another, bj reason 
that his debt is secured by an instrument under seal, or on any othor account. 

But tho executor or administrator shall pay all such debts ns ho knows of, including his 
own, equally and rateably, as far as tho assets of tho decoasod will extend. 

Tliis is s. 104 of Aot V of 1881. Boo pp. 366, 376. 

288. If the domioilo of tho deceadffi was not in British India, tho application of his 
moveable property to the payment of his debts is to be regulated by tho law of [the country in 
which he was domiciled J British India. 


Ul\ istration. 


[A dies, having hie domicile in a country where instruments under seal have priority oner 
instruments not under seal, leaving moveable property to the value of 19,000 rupees , imtnmw- 
abh property to the value of 6,000 rupees, debts on instruments under seal to the amount of 
10,000 lupees, and debts on instruments not under seal to the same amount. The debts on 
the instruments under seal are to be paid in full out of the moveable estate, and the proceeds 
°f the immoveable estate are to be applied as far aa they will extend towards the discharge of 
the debts not under seal . Accordingly , one half of the amount of the debts not under seal 
»* to be paid out of the proceeds of the immoveable estate . — Repealed by s. 9 of Aot VI of 1889.] 
This section has not been incorporated in Act V of 18*1. The words u British India” in the 
section have been substituted for the words in brackets by s. 9 of Act V of 1881. The illustra- 
tion has been repealed by tho B&me section. See pp. 16, 379. 

284. No creditor who has received payment of a part of his debt by virtue of the lust 
preceding section shall be ontilled to Bhare in tho proceeds of tho immoveable estate of the 
deceased unless ho brings snob payment into account for the benefit of the other creditors. 

Illusiralion. 


A dies, having his domicile in a country where instruments under seal have priority oyer 
instruments not under seal, leaving moveable proporty to tho valno of 6,000 rupees, and im- 
moveable property to the value of 10,000 rupees, debts on instruments under seal to the 
amount of 10,000 rupees, and debts on instruments not under seal to tho same amount. The 
creditors holding instrnmeifts under seal rooeive half of their debts out of the proceeds of the 
moveable estato. The proceeds of the immoveable estate are to be applied in payment of the 
debts on instruments not under seal nntil one-half of such debts has boen discharged. This 
will leave 6,000 rupees, which are to be distributed rateably amongst all the creditors with- 
out distinction in proportion to the amount which may remain dno to them. 

This section has not been incorporated in Aot V of 1881. See p. 879. 

886. Debts of every desoription must be paid before any legacy. 

This is s. 106 of Act V of 1881. See p. 879. 

886. If the estate of the deceased is subject to any oratiagent lisMktiss, an esMater or 
administrator is aot bound to pay any legacy without a sufficient indemnity to meet the Uabui- 
tiee whenever they may beoome dne. 

a T M»k«.M8of AotVof 1881. Seep. 879. . „ , . 

887. " If the Tf-r after payment of debts, neoossary expenses and specifio legacies, are 
not saAdeat to nay all the geueraJlegaoies in foil, the letter shall abate or be dfmbiiahed in 
•^proportions/ 
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and the executor bee no right to pay ono legatee in preforonoo to another, nor to retain 
any money on account of a legacy to himself or to any poroon for whom ho is a trustee. 

This is a. 107 of Act V of 1881. Bee p. 380. 

£88. Where there is a specific legacy, and the assets arc sufficient for the payment of 
debts and necessary expenses, the thing specified must bo delivered to the legatee without any 
abatement. 

This is a. 108 of Act V of 1881. Hee p. 276. 

289. Where there is a demonstrative legacy, and tho assets are snfficient for the payment 
of debts and necessary expenses, the legatee has a preferential claim for payment of his legacy 
ont of the fund from which tho legacy is directed to bo paid until such fund is exhausted, anil 
if after the fund is exhausted, part of tho legacy still remains unpaid, he is entitled to rank for 
the remainder against the general assets us for a legacy of tho amount of Buch unpaid remain- 
der. 

This is 109 of Act V of 1881. Soo p. 382. 

290. If tho assets are not sufficient to answer the debts and the specific legaAios, an abate- 
ment shall be made from the latter ratoably in proportion to their respective amounts. 

Illustration. 

A has bequeathed to B u diamond-ring valued at 500 rupees, and to C a horse, valued at 
1,000 rupees. It is found necosB&ry to sell all the effects of the testator, ami his assets, after 
payment of debts, are only 1,000 rupees. Of this sum lupees 333-5-4 arc to bo paid to B, and 
rupees 666-10-8 to G. 

This is b. 110 of Act V of 1881. See p. 382. 

291. For the purpose of abatement, a legacy for lifo, a sum appropriated by tho will to 

produce an annuity, and the value of annuity, when no sum has boon appropriated to produce 
it, shall be treated as general legacies. ' 

ThiB is a. Ill of Act V of 1881. Bee p. 300. 

FART XXXV. 

OF THE EXECUTOR’S ASSENT TO A LKUAC\. 

292. The assent of tho executor is uecossary to onmploto a legatee’s title to his legacy. 

Illustration h. 

(a.) A by his will bequeathB to B his Government paper which iB in deposit with tho Bank 
of Bengal. The Bank has no authority to deliver securitise, nor B a right to take pessossiou of 
them, without the assent of the executor. 

(b.) A by bis will has bequeathed to C his liouso in Calcutta in the tenancy of B. C in 
not entitled to receive tho rents without the asRont of tho executor. 

This is s. 112 of Act V of 1881. Seep 382. 

293. The assent of the executor to a specific bequest shall be sufficient to divest his in- 

terest as executor thorcin, and to transfer tho subject of the bequest to tho legateo, unless the 
nature or tho circumstances of the property require that it shall be transferred in a particular 
way. * 

This assent may be verbal, and it may 1x3 either express or implied from the conduct of 
the executor. 

Illustrations. 

(a.) A horse is beqnoathed. The executor requests the legatee to dispose of it, or a third 
party proposes to purchase tho horse from the executor, and he directs him to apply to the 
legatee. Assent to the legacy is implied. 

(b.) The interest of a fund is directed by the will to bo applied for the maintenance of 
the legatee during his minority. The executor commences so to apply it. This is an assent to 
the whole of the bequest. 

(e) A bequest is made of a fund to A, and after him to B. The executor pays the in- 
terest of the fund to A. This is an implied assent to the bequest to B. 

(d.) Executors die aftor paying all the debts of the testator, but before satisfaction of 
speoulo legacies. Assent to the legacies may he presumed. 

(#.) A person to whom a specific article has been bequeathed takes possession of it and 
retains it without any objection on tho part of the executor. His assont may be presumed. 

This is s. 113 of Aot v of 1881. 

&ee pp. 869, 883, 888. 

894. The assent of an executor to a legacy may be conditional, and if the oonditioa be 
one which be bee a right to enforce, and it is not performed, there is no assent. 
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Illustration*. 

(a.) ▲ bequeaths to B bis lands of Sultanpnr, which at the date of the will, and at the 
death of A, were subidot to a mortgage for 10,000 rupees. The executor assents to the 
bequest, on condition that B shall within a limited time pay the amount due on the mortgage 
at the testator's death. The amount is not paid. There is no assent. 

(b.) The executor assents to a bequest on condition that the legatee shall pay him a sum 
of money. The payment is not made. The assent is nevertheless valid 

This is s. 114 of Act V of 1881. See p. 382. 

295. When the executor is a legatee, his assent to his own legacy is necessary to complete 
his title to It, in the same way as it Is required when the bequest is to another poison, and his 
assent may in like mannorbe express or implied 

Assent shall be implied if in his manner of administering the property he dot a any act 
wbioh is referable to his character of logatoo and is not referable to his character of executor. 

Illustration, 

An executor takes the rent of a house or the interest oi Government-securities bequeathed 
to him, and applies it to his own use. This is assent. 

This is s. 115 of Act V of 1881. See p. 382. 

290. The assent of the executor to a legacy gives effect to it from the death of the 
t os tat or. 

Illustration*. 

[a.) A legatee sells his legacy before it is assented to by the executor. The executor's 
subsequent assent operates for tho Ijonefit of the purchaser, and completes his title to the 

e8 “$: ) A bequeaths 1,000 raises to B with interest from his death The executor does not 
assout to this legaoy until tho expiration of a year from A's death B is entitled to interest 
from the death of A. 

This is s. 116 of Act V of 1881. See p. 383. 

297. An executor is not bound to pay or deliver any legacy until the expiration ml one 
year from the testator's death. 

Illustration, 

A by hiB will directs his legacies to bo paid within six months after his death. The 
executor is not bound to pay them before the expiration of a year. 


PART XXXVI. 

Or THE PAYMENT AND APPORTIONMENT OX ANNUITIES. 

298. When an annuity is given by the will, and no time is fixed for its commencement, 
it shall commence from the testator's death, and tho firfct payment Bhall be made at the expira- 
tion of a year next after that event. 

This is s. 118 of Act V of 1881. Soe pp 300, 888. 

299. Where there is a direction that the annuity shall be paid quarterly or monthly, the 
first payment shall bo duo at tho ond of the first quarter or first month, as the esse may be, 
after the testator's death ; and shall. If the executor think fit, be paid when due, but the exe- 
cutor shall not be bound to pay It till tho ond of the year. 

This is s. 119 of Act V of 1881. See p. 301. . , . „ . ^ , 

BOO. Where there ie a direction that tho first payment of an an nuity .h all be ttiyio 
within one month or any other division of time from the death of the testator, or oh a day 
certain, the suooessive payments are to be made on tho anniversary of the earliest day on which 
the will authorises the first payment to be made ; _ 

and if the should die in the interval between the tame* of payment, an appor- 

tioned share of the annuity shall be paid to his representative 
This is s. 190 of Aot v of 1881. See p 801. 

PART XXXVII. 

or THE INVESTMENT 0» rONDS TO vWVIPE TOE MBtCIEE. 

. »I. Where a legacy, net being A specific legacy, is girmJorWe, 

shall at the end of tbs year be invested in sneb securities as the High Court may, by any 
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general rale to be made from time to time, authorise or direct, and the prooe eds thereof ahall 
be paid to the legatee an the name shall accrue due, 

Thia is a. 121 of Act V of 1881. See p. 886. 

802. Where a general legacy is given to be paid at a future timo, the executor ahall 
invest a aum sufficient to moot it in aoonritiea of the kind mentioned in the last preceding 
section. 

The intermediate interest shall form part of the residue of the testator*s estate. 

This is s. 122 of Act V of 1881. Sec p. 886. 

808. Where an annuity is given and no fund is charged with its payment or appropriated 
by the will to answer it, a Government annuity of the specified amount shall be purchased, or, 

if no each annuity can be obtainod, then a snm sufficient to produoe the annuity shall be 
invested for that purpose in such securities as the High Court may, by any general rale to be 
made from time to time, authorise or direct. 

This is «. 123 of Act Y of 1881. See p. 301. 

804. Where a bequest is contingent, the executor is not bonnd to invest tHe amount of 
the legacy, but may transfer the whole rosidne of the ostute to the residuary legatee on his 
giving sufficient security for the payment of the legacy if it shall become due. 

This is s. 124 of Act Y of 1881. See p. 886. 

806. Where the testator has boquoathed the residue of his estate to a person for life 
without any direction to invost it in any particular securities, so much thereof as is not. at 
the time of the testator's decease invested in such soouritios as tho High Court may for the 
time being regard as good securities, shall be converted into money and invested in such 
securities. 

This section has not been incorporated in Act Y of 1881. Sec pp. 886, 886. 

806. Where the testator has bequeathed the residue of his estato to a person for life 
with a direction that it shall be invostod in certain specified securities, so much of the estate 
as is not at the timo of his death invested in soouritios of tho specified kind shall be converted 
into money and invested in such securities. 

This is s. 126 of Act Y of 1881. See p 386. 

807. 8uch conversion and investment ns are contemplated by the two last preceding 
•cottons shall be made at such times and in such manner as the executor shall in his discretion 
think fit j 

and until such conversion and investment shall be completed, the person who wonld 
be for tho time being entitled to the income of tho fund when so invested shall receive 
interest at the rate of four per cent, per annum upon tho market-value (to he computed as of 
the date of the testator's death) of Buoh part of the fund as shall not yet have been so invest- 
ed. 

This is s. 126 of Act Y of 1881. See p. 886. 

808. Whore, by the terms of a bequest, the legatee is entitled to the immediate payment 
or possession of the monoy or thing bequeathed, but is a minor, and there is no discretion in 
the will to pay it to any person on his behalf, tho executor or administrator shall pay or deliver 
the same into the Court of tho District Judge, by whom [or by whoso District Delegate] the 
probate was, or letters of administration with the will annexed woro, granted, to tho ac- 
count of the legatee, unless the legatee bo a ward of the Court of Wards ; 

and if the legatee be a ward of the Court of Wards the legacy shall be paid tnto that Court 
to his account, and such payment into tho Court of the District Judge, or into the Court of 
Wards, as tho case may bo, shall be a sufficient discharge for tho money so paid $ 

and suoh money when paid in shall bo invested in tho purchase of Go vemm en t • secnr i ties 
which with the interest thereon, shall be transferred or paid to the person entitled thereto, or 
otherwise applied for his benefit, as the Judge or tho Court of Wards, as the oase may be, may 
direct. * 

This is section 127 of Act V of 1881. The words in brackets being inserted by s 8 of Act 
Y1 of 1881. Seep. 386. 
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or rax raoDCOK and intbbkst or lioacicb. 

809. The legatee of a specific legacy is entitled to the dear produoe thereof, if any, from 
the testator’s death. 

Jfrcepfion — A speoiflo bequest, contingent in its terms, does not comprise the produoe of 
the legacy between the death of the testator and the Testing of the legacy. 

The clear produce of it forms port of the residue of the testator’s estate* 
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illwttratirmH. 

(a.) A bequeaths his flock of sheep to B. Between the death of A and dolivery by his 
executor the sheep are shorn, or some of the owes product! lambs. Tho wool and lambs are 
the property of B. 

(6.) A bequeaths his Government-securities to B, but postpones the delivery of them till 
the death of C. The interest which falls due between tho death of A and \ he death of C 
belongs to B, and znnst unless ho is a minor, be paid to him an it is received 

(c.) The testator bequeaths all his four per cont. Government promir^ory no'es to A 
when he shall complete the ago of 18. A, if he complete the ago, is entitled to receive the 
notes, but the interest which accrues in respect of them, between the testator's death and A's 
completing 18, forms part of the residne. 

This is s. 128 of Act V of 1881. Bee pp. 277, 288, 387. 

810. The legatee under a general residuary bequest is entitled to tho prodaoo of the resi- 
duary fund fynifc the testator's death. 

Exception— A. general residuary bequest contingent iu its terms does not comprise the 
income which may accrue upon the fond bequeathed between tho death of the testator and the 
vesting of the legacy. 

Such income goes as undisposed of. 


tthiht rations. 

(a.) The testator bequeaths the residue of his property to A, a miuor, to bo paid to him 
when he shall complete the age of 18. The income from tho testator's death belongs to A. 

(b.) The testator bequeaths the residue of his property to A when ho shall complete the 
age of 18. A, if he complete that ago, is entitled to recoivo the residue. The incomo which 
has accrued in respect of it since the testator's death goes as undisposed of. 

This is s. 129 of Act V of 1881. Bee p. 387. 

311. Where no time has been fixed for the payment of a general legacy, interest begins 
to ran from the expiration of one year from the testator’s death. 

EmBption*.—{ 1.) Where the legacy is bequeathed in satisfaction of a debt, interest runs 
from the death of the testator. 

(2.) Whore the testator was a parent or a more remote ancestor of the legatee, or has 
pat himself in the place of a parent of tho legatee, the legacy shall bear interest from the 
death of the testator. 

(3.) Where a sum is bequeathed to a minor with a direction to pny for his maintenance 
out of it, interest is payable from the death of the testator. 

This is s. 180 of Act V of 1881., See p. 387. 

312. Where a time has been fixed for the payment of a general legacy, interest begins to 
run from the time so fixed. 

The interest up to such tiipe forms part of the residue of the testator's estate. 

Exception . — Where the testator was a parent or a muio remote ancestor of the legatee, or 
has put himself in the place of a parent of the legatee, and the legatee is a minor, the legacy 
shall bear interest from the death of the testator, unless a specific sum is given by the will for 
maintenance. 

This is s.431 of Act V of 1881. Bee p. 388 . 

813. The rate of interest shall bo four per cent . per annum. 

The rate nnder s. 132 of Act V of 1881 is 6 per cent. Sec p. 388. 

314. No interest is payable on the arrears of an annuity within tho first year from the 
death of the testator, although a period earlier than tho expiration of that year may have been 
flxed by the will for making the first payment of the annuity. 

This is s. 133 of Act Y of 1881. See p. 388. ...... 

815. Where a sum of money is directed to be invested to produce on annuity, mterest is 
payable on it from the death of the testator. 

This is a. 134 of Act V of 1831. See p. 388. 


PAKT XXXIX. 

OF THE REFUNDING OF LEGACIES. 

„ 8l«. When an eteentor haa paid a legacy under the order of a Jud^, he i. entMed to 
upon the legatee to refund, inthe event of the assets proving insufficient to pay all the 

This is s. 185 of Act V of 1881. See p. 383. , ^ ... 

. «». When an exeoutor ha. voluntarily f^d a 1 opoy, he can not call npon a legatee to 
refund, in the event of the assets proving insufficient to pey all the legacies. 

Thie ia a. 1»6 of Act V of 1881. Seep. *»• 
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818. When the time prescribed by the will for the performance of a condition has elapsed* 
without the oondition having been performed, and the executor has theronpon, without fraud 
distributed the assets j in such case, if further time has been allowed under the one hundred 
and twenty*fourth section, for the performance of the oondition, and the condition has been 
performed accordingly, the legftcy cannot be claimed from the executor, bnt those to whom he 
has paid it are liable to refund the amount, 

This its. 187 of Act T of 1881. 

819. When tho executor has paid away the assets in legacies, and ho is afterwards 
obliged to disoharge a debt of which he had no previous notice, he is entitled to call upon each 
legatee to refund in proportion. 

This is s. 188 of Aot V of 1881. See p. 389. 

880. Where an executor or administrator has given such notices as would have been 
given by tho High Court in an administration-suit, for creditors and others to send in to him 
their claims against the estate of tho deceased, ho Bhall, at tho expiration of the time thoroiu 
named for sending in claims, bo at liberty to distribute the assets, or any part thereof, in dis- 
charge of such lawful claims as he knows of, and shall not bo liable for tho assets so distri- 
buted to any person of whoso claim he shall not havo had notioe at tho time of such distribu- 
tion; 

but nothing heroin contained shall projudioo tho right of any creditor or olaiuant to 
follow the assets, or any part thereof, in the hands of the persons who may have received 
the same respectively. 

This with slight alterations is s. 139 of Aot V of 1881. See p. 384. 

321. A creditor who has not received payment of his debt may call upon a legatee who 
has rooeived payment of his legacy to refund, whether tho assets of the testator’s estate were 
or were not sufficient at the time of his death to pay both debts and logaoios ; and whether 
the payment of the legacy by the executor was voluntary or not. 

This section has been incorporated as s. 140 in Act V of 1881, as amended by Aot XV of 
1887, schedule 1, Art. 43. See p. 884. 

822. If the assets were sufficient to satisfy all tho logaoios at tho time of the testator s 
death, a legatee who has not received payment of bis legacy, or who has been compelled Lo 
refund under the last preceding section, cannot oblige one who has received payment in full 
to refund, whether the legacy were paid to him with or without suit, although the assets havo 
subsequently become deficient by the wusting of tho executor. 

This is s. 141 of Act V of 1881. Bee p. 384 

328. If tho assets wero not sufficient to satisfy all the logaoios at the time of the testator's 
death, a legatee who has not received payment of his legacy, must, before he can cull on ii 
satisfied legatee to refund, first proceed against the osecutor if ho is solvent ; but if the 
executor is Insolvent or not liable to pay, the unsatisfied legatee can oblige each satisfied 
legatee to refund in proportion. 

This is s. 148 of Aot V of 18QI. Bee p. 884. 

884. The refunding of one legatee to another shall not exceed the sum by which the 
satisfied legacy ought to have been reduced if the ostate had been properly administered. 

Illustration . 

A has bequeathed 240 rupees to B, 480 rupees to 0, aud 780 rupees to D. *fhe assets are 
only 1,800 rupees and if properly administered would give 200 rupees to B, 400 rupees to 0, 
and 600 rupees to D. C and 1$ have been paid their legacies in fall, leaving nothing to B. B 
can oblige 0 to refund 80 rupeesi and D to rofuud 120 rupees. 

This is s. 148 of Aot V of 1881 Bee p. 384. 

825. The refunding shall in all oases be without interest. 

This is s. 144 of Aot V of 1881. Bee p. 884. 

886. The surplus or residue of the deceased’s property after payment of debts and 
legacies, shall be paid to the residuary legatee when any has been appointed by the will. 

This is s* 145 of Aot V of 1891. Bee p. 886. 

PABT XL. 

or TBS LIABILITY OF AN SXSCVTOB OR ADMINISTRATOR FOR DEVASTATION. 

987. When an executor or administrator misapplies the estate of the deceased, or sub- 
jects it to loss or damage, he is liable to make good the loss or damage so occasioned. 

Illustration*. 

(a.) The executor pays out of the estate on unfounded claim. He is liable to make good 
the loss. 
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(6.) The deceased had a valuable lease renewable by notice, which the executor negleots 
to give at the proper time. The exooutor is liable to make good the loss. 

(c.) The deoeased had a lease of less value than the rent payable for it, bnt terminable 
on notice at a particular time. The executor nogloets to give the notioe. Ho in liable to 
make good the loss. 

This is s. 146 of Act V of 1881. See p. 888. 

328. When an exooutor or administrator occasions a loss to the estate by neglooting to 
get in any part of the property of the deceased, ho is liable to mnko good the amount. 

Illustration*. 

(a.) The exooutor absolutely releuaes a debt due to the deceased from a solvent person, 
or compounds with a debtor who is able to pay iu full. The executor is liable to make good 
the amount. 

(6.) The executor nogloets to sue for a debt til) the debtor is liable to plead the Act for 
the limitation of suits, and the debt is thoreby lost to the estate. The executor is liable to 
make good the amount. 

This is s. 147 of Act V of 1881. See pp. 374, 388. 


PART XL1. 


MlgCBLLAMBQl'N. 

329. — [Repealed by Act No. VII of 1870.1 

330. — [Repealed by Act No. XXIV 0/1867.] 

831. The provisions of this Act shall not apply to intestate or testamentary succession 
to the property of any Hindu, Muljamnftubin or Buddhist; nor shall they upply to any will 
mode, or any intestacy occurring, before the first day of January, 188C>. 

Tho fourth seotiou shall not apply to any marriage contracted before the same day. 

8oo pp. 10, 12, 65, 106. .... 

382. The Governor-General of India in Council shall from time to time have power, by 
an order, either retrospectively from tho passing of this Act, or prosiwctivdy, to exempt front 
the operation of the whole or any part of this Act tho members of aiiy race, sect or tribe iu 
British India or any part of such race, sect or tribe, to whom ho may consider it impossible er 
inexpedient to apply the provisions of this Act, or of tho part of the Act mentioned in the 
or de r. 

The Governor-General of India in Council shall also have power from time to time to 
revoke such order, but not so that fcho revocation shall have any retRos^cuve effect. 

All orders and revocations made under this section shall be published in the Gazette of 
India . 

See p. 10, 11, 12, 16, 36, V, Cl, 311, 812. ... t „ - 

r383. (1) Whm a grant of probate or letters of administration is revoked or annulled 

uuder this Act, the person to. whom the grant was mode shall forthwith deliver up tho pro- 
bate or letters to the Court which made tho grant. , . 

(2) If such person wilfully and without reasonable cause omits so to deliver up the 
probate or letter., he .hell be pnuiahed with fine wliioh may extend to °ne aoew nd rnjw ei. 
or with imprisonment of either description for n term which may extend to three months, w 

Wlth TUU l 'Ltioii has been added by .. 18 of Art VI of 1880. A .imilar Motion («. 167) be. 
been added to Act V of 1881 by the aamo Aot. See p. 301. 

[SCHEDULE.— Repealed by Act No. Vll of 1870.1 
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APPENDIX* 


HINDU WILLS ACT. 


ACT NO. XXI of 1870. 

( Received the assent of the Governor- General on the 19 th July 1870). 

An Act to regulate the Witte oj Hindus , Jainae , Sikhs, and Buddhists in the Lower Provinces of 

Bengal, and in the towns of Madras and Bombay. 

Whjerkas it ia expedient to provide rales for the execution, attestation, revocation, revival, 
interpretation, and probate of the wills of Hindus, Jainas, Sikhs, and Buddhists in the territo- 
ries subject to the Lientonant- Governor of Bengal and in tho towns of Madras find Bombay ; 
It is hereby onaoted as follows : — 

1. This Aot may bo called “ Tho Hindu Wills Act, 1870.” 

2. The following portions of the Indian Succession Act, 1865, namely,— 

sections forty-six, forty-eight, forty-nine, fifty, fifty-one, fifty-five, and fifty-seven to 
seventy-seven (both inclusive), 

section eighty-two, eighty- three, eighty-five, eighty-eight to ono hundred and threo (both 
inolnsive), 

sections ono hundred and six to ono hundred and sovonty seven (both inclusive). 

[section# one hundred and seventy- nine to one hundred and eight-nine (both inclusive ). 

sections one hundred and ninety -one to one hundred jind ninety-nine ( both inclusive), 

so much of Parts XXX and XXXI as relates to grants of probate and letters of administra- 
tion with the will annexed, and Parts XXXII2 or XL [both inclusive), so far a# they relate to an 
ejuecntor and an administrator with the will annexed. — Repealed by s. 154 of Aot V of 1881] and 
s. 187* 

shall, notwithstanding nuytlung contained in section throe hundred and thirty-ono of the 
said Act, apply— 

(a) to all wills and codicils made by any Hindn, Jaina, Sikh, or Buddhist, on or after 
tho first day of September one thousand eight hundred and seventy, within tho said terri- 
tories or the local limits of the ordinary original oivil jurisdiction of the High Courts of 
Judicature at Madras and Bombay $ and 

(h) to all such wills and codicils made outside those territories and limits, so far as 
relates to immoveable property situate within those territories or limits : 

8. Provided that marriage shall not revoke any snoh will or codicil ; 

And that nothing herein contained shall authorise a testator to bequeath property which 
ho could not have alienated inter vivos, or to deprive any peraofes of any right of maintenance 
of which, bnt for section two of this Act, ho oonld not deprive them by will : 

[And that Twthing herein contained shall vest in the executor or administrator with the will 
annexed of a deceased person any property which such person could not have alienated inter vivos. 
— Repealed by s. 164 of Act V of 1881.] 

And that nothing heroin contained shall affect any law of adoption or intestate succes- 
sion : 

And that nothing herein oontainod shall anthorise any Hindu, Jaina, Sikh, or Bnddhist to 
create in property any interest which he could not have created before the first day of 
September one thousand eight hundred and seventy. 

4. On and from that day, section two of Bengal Regulation V of 1799 shall be repealed 
so far as relates to the exeoutors of persons who are not Muhammidans, bnt are subject to 
the jurisdiction of a Distriot Court in the territories subject to the Lieutenant- Governor of 
Bengal. 

6. Nothing contained in this Aot shall affect the rights, duties and privileges of the 
Administrators-General of Bengal, Madras, and Bombay, respectively. 

6. In this Act and in the said seotions and Parts of the Indian Succession Aot, all words 
defined in section three of the same Aot shall, unless there be something repugnant in the 
subject or context, be deemed to have the same meaning as the said section three has attached 
to such words respectively » 

And in applying seotions sixty-two, sixty-three, ninety-two, ninety-six, ninety-eight, 
ninety-nine, one hundred, one hundred and one, one hundred and two [one hundred and three , 
and one hundred and eighty-two. — Repealed by a. 164 of Aot Y of 1881] and one hundred and 
threat of tho said Suooession Act to wills and oodicils made under this Act, the words “ son," 


• See a. 154 of Aot V of 1881. 


t See a. 154 of Act Y of 1881. 
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44 emit, 1 ’ “ child,” and “ children 11 shall be deemed to include an adopted child ; and the ward 
41 grtmd -children” shall be deemed to include the children, whether adopted or natural-bom, 
of a child whether adopted or natural-bom ; and the expression “ daughter- in law ” shall be 
deemed to inolnde the wife of an adopted son t 

And in making grants under this Act, of letters of administration with the will annexed, 
section ono hundred and ninety-flvo of the said Succession Act shall be construed ns if the words 
“ and in case the Hindu Wills Aot had not boon passed ” were added thereto j and seotion 
one hundred and ninety-eight of the said Succession Act shall ho construed as if, after the 
word “ intestate," the words “ and the Hindu Wills Act had not been passed ” were inserted j 
and sections two hundred and thirty and two hundred and thirty-one of the said Succession 
Act shall be construed as if the words “ if the Hindu Wills Act had not boeu passed " were 
added thereto, respectively. 
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THB PROBATE AND ADMINISTRATION ACT. 


No. V of 1681. 

{ JtaMtwd the assent of the Oovernor-Qeneral oh the 21 st January 1881.) 

An Act to provide for the grant of Probates of Wills and Letters of Administrat%on to the estates 
of certain deceased persons . 

Wribiah it is expedient to provide for the grant of probate of wills and letters of admi- 
nistration to the estates of deceased persons in oases to which the Indian Succession Act, 
1866, does not apply j It is hereby enacted as follows : — 

CHAPTER I. 

PBKLIWNABY. 

1. This Aot may be called “The Probate and Administration Aot, 1881 ” 

It applies to the whole of British India ; 

and it Bhall come into force on the lirst day of April, 1881. 

See p. 64. 

2. Chapters II to XIII, both inclusive, of this Act shrill apply in the case of every 
llindn, Muhammadan, Buddhist, and person exemptod under section 332 of the Indian Succes- 
sion Aot, 1866, dying before, on, or after the BAid first day of April, 1881 : 

Provided that nothing heroin contained Bhall be deemed to re n dor invalid any transfer 
of property duly made before that day : 

Provided also that, except in oases to which the Hindu Wills Aot, 1870, applies, no Court 
in any looal area l>eyond the limits of the towns of Calonttn, Madras, and Bombay and the 
territories for the time being administered by the Chiof Commissioner of Lower • Burma, and 
no High Court in exercise of the concurrent jurisdiction over such local area hereby conferred, 
shall reoeive applications for probate or lotters of administration until the Local Government 
has, with the previous sanction of the Governor -General in Council, by a notiftcationf in the 
official Gazette, authorized it so to do. 
fleepp. 9, 16, 811, 386, 326. 

8. In this Aot, unless there bo something repugnant in the subjects or contest, — 

‘ Provinoe * includes any division of British India having a Court of the last resort : 

1 Minor* meanB any person subject to the Indian Majority Aot, 1876, who has not attained 
his majority within the meaning of that Aot, and any other person who has not completed 
his ago of eighteen years ; and 1 minority * means the status of any such person t 
Bee b. 2 of the Indian Majority Act, IX of 1876. 

1 Will * means the legal declaration of the intentions of the testator with respect to his 
property, whioh he desires to be carriod into effect after his death : • 

‘Codicil* means an instrument made in relation to a will, and explaining, altering or 
adding to its dispositions. It is considered os forming an additional part of the will ; 
gee s. 8 of the Indian Succession Aot. 

* Speoifio legacy * meanB a legacy of specified property : 

* Demonstrative legacy ' means a legacy dirooted to be paid out of specified property : 
These definitions of 4 specific legacy ' and * demonstrative legaoy^ are taken from s. 187 

(expln.) of the Indian Suooession Act, p. 171. ante. 

« probate * means the copy of a will certified under the seal of a Court of oompetent juris- 
diction, with a grant of administration to the OBtate of the testator : 

* Executor ’ means a person to whom the execution of the last will of a deceased person is, 
by the testator’s appointment, oonfided : 

* Administrator ' means a person appointed by oompetent authority to administer the 
estate of a deceased person when there is no executor : ana 

Bee s. 8 of the Indian Suooession Aot. 

4 District Judge' meant a principal Civil Court of original jurisdiction. 

See s. 8 of the Indian Bnooesiion Aot. 


• Bee Aot XX of 1886 

f See ante pp. 886, 886 for Notifications published under this section. 
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CHAPTER II. 


OF OBANT OF PBOBATK AND LETTERS OF ADMINISTRATION. 

4. The executor or administrator, an the oasc may be, of a deceased person, is his legal 
representative for all purposes, And all the property of the dooaased person vests in him as 
sooh. Bat nothing heroin contained shall vest in an executor or administrator any property of 
a deceased person which would otherwise have passed by survivorship to some other person. 

The first part of this section is s. 179 of the Indian Succession Act. The proviso is new. 

See pp. 41, 313, 323, 325, 343, 355, 370, 371. 

5. When a will has been proved and deposited in a Court of competent jurisdiction, 
situated beyond the limits of the Province, whether in the British dominions, or in a foreign 
country, and a properly anthenticAted copy of the w ill is produced, letters of administration 
may be granted with a copy of such copy annexed 

This is s. 180 of the Indian Succession Aot. # Sec ante, pp. 312, 322. 

6. Prolate can be granted only to an exeentor appointed by the will. 

This is s. 181 of the Indian Succession Act. Heo ante y pp. 274, 315. 

7. The appointment may be express or by noceasary implication. 

TlhiRtrationn. 


{a.) A wills that C bo his executor if B will not. 11 is appointed executor by implfoa* 

tion. 

( b .) A gives n legacy to B and several legaoins to other persons, among the rost, to his 
du ughl er-in-law, C, and adds, “ but should the witliin-uained C lie not living. 1 do constitute 
and appoint B my wholo and sole executrix.” C is appointed executrix bv implication. 

(c ) A appoints several persons executors of his will and codicils, and his nephew 
residuary legatee, nnd in nuother codicil are those words: — “I appoint my nophnw my 
residuary logatoe to discharge all lawful demands against my will and codicils, signod of 
different dates.*' The nephew is appointed an executor by implication. 

This ins. 182 of the Indian Succession Act. See ante, pp. 315, 818. 

8. Proliato cannot bo granted to any person who is a minor or is of unsound mind. 

This is s. 183 of the Indian Succession Act, omitting the words ‘ nor to a married woman 
without the consent of her husband. * Son ante, pp 315, 310, 317, 372. 

9. When several executors are appointed, probate may bo granted to them all simultane- 
ously or at different times. 

Ill Miration. 


A is on executor of B’s will by express appointment, and 0 an executor of it by implica- 
tion. Probate may be granted to A* and C at the same time, or to A first, and then to C, or to 
C first, then to A. 

This is s. 184 of the Indian Succession Aut. See pp. 320, 402, ante. 

10. If a codicil be discovered after the grant < 1 probate, a separate probate of that 
codicil may bo granted to tho executor, if it in no way repeals the appointment of executors 
made by the will. 

If different executors are appointed by the codicil, tho probato of the will must be re- 
voiced, and a new probate granted of the will and tho codicil together. 

This is s. 186 of the Indian Succession Act. See pp 321, 346, 882, mtfe- 

11 . When probate has been granted to several executors, and one of them dies, the en- 
tire representation of the testator accrues to the surviving executor or executors. 

This is s. ISO of the Indian Succession Act. See ante, pp. 322, 402. 

12 . Probate of a will, when granted, establishes tho will from the death of tho testator, 
and renders valid aU intermediate acts of the exeentor as such. 

This Is s. 188 of the Ifldian Succession Act. See ante, pp. 824, 860. . . . 

Sections 187 and 190 of the Indian Succession Act, which make it compulsory to obtain 
probate or administration, have not been incorporated in this Act. Tho former is still em- 
bodied in the Hindu Wills Act. . 

13. Letters of administration cannot bo granted to any person who is a minor or m of 

unsound mind. , 

This is s. 189 of the Indian Succession Act, omitting the words nor to a married woman 

without the previous consent of her husband.’ See p. 331. . , ,. . . . 

. u. Letter* of administration entitle the ^mini.trat^toallr^hUbelongin* to tte 
intestate as effectually as if the administration had been granted at the moment after his 
death. 


. * Section 180 was originally embodied in the 1 Hindu WMs 

as. 180—189, inclusive, with the exception of s. 187, (which has retained), 191 1W 
OnriuslTe), and Parts XXX and XXXI and Parts XXXIH m tern 

Wmy were made applicable, have been taken out of the Hindu Wills Act* fit rang no 
accessary to retainthem. 


a a 



474 


App**mx, 


This is s. 101 of the Indian Succession Act. Section 100 of the Indian. Succession Act, 
which makes it oompnlsory to take out administration, has been omitted from this Act* 

10. Letters of administration do not render valid any intermediate acts of the adminis- 
trator tending to the diminution or damage of the in teB Late's estate. 

This is s. 102 of the Indian Sncoession Act. 

16. When a person appointed an ezoontor has not renonnood the executorship, letters of 
administration shall not be granted to any other person until a citation has been issued calling 
upon the exooutor to aooept or renounce hiB executorship i 

except that, when one or moro of several exec a tors has or have proved a will, tho Court 
may, on the death of the survivor of those who have proved, grant letters of administration 
without oiting those who have not proved. 

This is s. 192 of tho Indian Sncoession Act. See pp. 92G, 833, ante, 

17. The renunciation may 1)0 made orally in the presence of tho Judge, or by a writing 
signed by the person renouncing, and when made shall preclude him from evor thereafter 
applying for probate of the will appointing him executor. 

This is s. 194 of the Indian Snocession Act. See p. 327, ante . 

18. If the executor renounce, or fail to accept, the oxeeutorship within tho time limitod 
for the acceptance or refusal thereof, tho will may he proved and letters of administration 
with a copy of the will annexed tuny bo granted to the person who would bo entitled to 
administration in case of intestacy. 

This Is s. 195 of tho Indian Succession Act. Soc ante, pp. 327, 328, 329. As to the persons 
entitled to administration, see s. 23, infra, 

19. When the doceosed lias made n will, but lins not appointed an oxeoutor, or when lie 
has appointed an executor who is legally incapable or refuses to act, or lias died before the 
testator, or before ho lias proved tho will, or 

when the executor dies after having proved the will but before he lias administered 
all the estate of the deceased, 

au universal or a residuary logaten may bo admitted to prove tho will, and letters of 
administration with tlie will nnncxod may be granted to him of the whole estate, or of so 
much thereof as may bo unadministorod. 

This is g. 196 of tho Indian Sncoession Act. 8oo pp. 330, 334, ante. Soo s. 45, infra. 

20. When a residuary legatco who has n beneficial interest survives tho testator, but dies 
bofore tho estate has been fully administered*, his representative has tho same right to admi- 
nistration with the will annexod as such residuary legatee. 

This is s. 197 of the Indian Succession Act. See p. 331, ante. 

21. When thero is no executor and no residuary legatee or representative of a residuary 
legatee, or he declines or is incapable to act, or cannot bettound, the person or persons who 
would bo entitled to the administration of tho estate of the deceased if he had died intestate, 
or liny other legatee having a beneficial interest, or a creditor, may be admitted to prove tho 
will, and letters of administration may be granted to him or them accordingly. 

This is s. 198 of the Indian Succession Act ; see ante , p. 331. See Aot II of 1874, 
ss. 15 and 20, as to the right of the Administrator-General to letters of administration. 

22. Letters of administration with tho will annexod shall not be granted to any legatee 
other than an universal or a residuary legatee, until a citation has been issued and published 
in the manner hereinafter mentioned, calling on tho noxt-of-kiu to accept or refuse letters of 
administration. 

This is s. 199 of the Indian Succession Act* See ante, pp. 332, 836. As to * next-of- 
kin/ see Administrator-General's Act, II of 1874, s. 3. 

23. When the deceased h&B died intestate, administration of his estate may be granted 
to any person who, according to the rules for the distribution of the estate of an intestate 
applicable in the oaso of suoli deceased, would be entitled to th<f whole or any part of such 
deceased's estate. 

When several Buoh persons apply for administration, it shall bo in the discretion of the 
Court to grant it to any ono or moro of them. 

When no suoh person applies, it may be granted to a creditor of the deceased. 

The sections of the Indian Sncoession Act, which determine the persons to whom, under 
that Aot, administration may be granted, are ss. 200-207. See cute, pp. 827, 328, 829. 

CHAPTER III. 

OP LIMITED O RANTS. 

(a.) — Grants limited in duration. 

24 When the will has been lost or mislaid since the testator's death, or has been de- 
stroyed by wrong or aooident and not by any aot of the testator and a copy or the dr^ft of the 
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will has been preserved, probate may bo granted of anoh copy or draft, limited until the 
original, or a properly authenticated copy of it be produced. 

This is 0 . 808 of the Indian Snoceasion Act. See ante , p. 333. 

25. When the will has boon lost or destroyed, and no copy has boon made, nor tho draft 
preserved, probate may he granted of its contents, if they can bo established by evidence. 

This is ■* 209 of the Indian Succession Act. 

26. When the will is in tho possession of a person residing ont of tho province In which 
application for probate is made, who has refused or neglected to deliver it np, but a oopy 
has been transmitted to the exeoutor, and it is necessary for the interests of tho estate that 
probate should be granted without waiting for the arrival of the original, prolsito may bo 
granted of the oopy so transmitted, limited until the will, or an authenticated oopy of it, bo 
prodaoed. 

This is s. 810 of the Indian Succession Act. Soo ante, p. 834. 

27. Where no will of the deoeasod in forthcoming, but there is reason to believe that thoir 
is a will in existence, letters of administration may bo granted, limited until tho will, or an 
authenticated oopy of it, be produced. 

This is s. 211 of tho Indian Succession Act. Soe ante, p. 831. 


(l».) Grants for the Use and Benefit of others hnvinq fii ght. 

28. When any oxocutor is absent from the province in which application is made, and 
therein no executor within the province willing to act, lottos of administration with *i»o will 
annexed may be granted to tlio agent of tho absent cxocutoi, tor tho use and beuolit of nis 
pimcipal, limi ted until ho shall obtain probate or letters of administration granted to himsolf. 

This is b. 212 of tho Indian SnceoH||ion Ait, the word ‘agont’ being substituted for that 

of ‘attorney/ Soo ante, pp. 335, 376 . . . ... . 

29. When any person to whom, if present, letters of administration with the will annexed 

might bo granted, is absent from tho province, letters of administration with the will annexed 
may be granted to his agent, limitod aB abovementioned. .. . 

ThiB is s. 213 of the Indian Succession Act, tho word agont boing substituted for that 

of 1 attorney.' See ante , p. 386. . _ . . . . , . , . Um 

30. When a porson ontitled to administration in case of into stacy n absont from tho pro 

viuce, and no person equally entitled is willing to act, letters of admimsl ration may begranted 
to tho agent of tho absont person, limitod as before mentioned. - <Kni 

This is s. 214 of the Indian Succession Act, tho word agont being substituted for that 

3?° r whonaminor , iB P 8ole 6 ox*ntor or solo residuary logatoe, Jettors of admini«Mition 
with tho will annexed may bo granted to tlio legal guardian of such minor, or o rooh oilier 
person as the Court shall think lit, until the minor has attained his majority, at which period, 
and not before, probate of theVill shall be grunted to 1« oj. 

This is s. 215 of the Indian Succession Act. Soe pp. 315 , 337 , wi. > 

82. When there are two or more minor executors and no executor who has uMmd 
majority, or to or more residuary legatoes and no residuary loga oe w o a a ’ 

the grant shall be limitod until one of them has attained his majority. hk 

This is T 216 of the Indian Succession Act, except that the wo^s hw at teinedhtt 
majority' have been substituted for ' have coroploted tho ago of eighteen years. , 

PP ' *£’ “V^i. executor or a sole universal or !rf 

folely entitled to the estate of the Intoetate aoc ording to tetters of 

intestate’s estates, applicable in the case of the deceased, ... ^ muted to the 

administration with or wifhout the will annexed, as ^emnpetont Srtbority, or, if 

Person to whom the core of hi. estate has hero SCT thtaks fifto ^mint, for the use 
there be no such pemon, to such other peiwn, as the Oo^ thtata fit ^ap^ sound mind, as 
and benefit of the minor or lunatic, until he attains maj y 

the ease my be. „ , . . .... — .i teration including minors as well as 

This is s.217 of the Indian Succession Aot, with an alteration 

lunatics. See ants, pp. 317, 837, 401. . ... • _ deceased porson, or for 

84. Pending any suit tonohing the vohdvty of ” administration, the Court sssay 
obtaining or rovoki4 any probate or any ° , “ho shall have all the right, 

appoint an administrator of the estate of snoh deceased to ^ distributing snob estate i and 

"* d powera of a general administrator, ^XbllmSjLtifoantrul of the Court and shall act 
every snoh »/lTn<Trf«+. r »fc nr .hall be subject to the immediate oonwv 

under its direction. .. , .. in* 

This is a. 313 uf th« Indian Succession Act. Soo unit, !»• 33Sl 
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(c .)— For Special Purpose*. 

85. If an executor bo appointed for any limited purpose specified in the will, the probate 
shall be limited to that purpose, and if he should appoint an agont to take administration on 
his behalf, the letters of administration with the will annexed shall accordingly be limited. 

This is e. 819 of the Indian Succession Act, the word 'agent’ being substituted for 
' attorney.’ See ante, p. 838. 

86. If an executor appointed generally give an authority to an attorney to prove u 
will on his behalf, and the authority is limited to a particular purpose, the letters of adminis- 
tration with the will annexed shall ho limited accordingly. 

This is b. 220 of the Indian Succession Act. Sou ante, p 330. 

37. Where u person dies, leaving property of which lie was I lie sole or surviving trustee, 
or in which he had no hunciiciul interest on his own account, and leaves no general represen- 
tative, or olio who is uuulilo or unwilling to uct as Midi, letters of administration , limited to 
such property, may bo granted to the beneficiary, or to some othor person on his behalf. 

This iH a. 221 of the Indian Succession Act, with a Blight verbal alteration. * 

38. When it is neocssary that tlio representative of a person deceased Lie made a p.irti 
to a pending suit, and the executor or person entitled to administration is unable or unwilling 
to act, letters of administration mny bo granted to the nomineo of n party in Buch suit , 
limited for the purpose of representing the deceased in the said suit, or in any other suit 
which may bo commenced in the sumo oi in nny otlior Coart between the parties, or any other 
parties, touching the matters at issue in the Baid suit, and until a final decree shall be made 
therein and ourriud into complete execution. 

This is s. 222 of the Indian Succession Act. 

39. If, at the expiration of twelve months from tho dalo of any probate or letters oi 
administration, the executor or administrator to whom he same has or have been granted is 
absent from tho provinco within which the Court that has granted the probate or lettoro of 
administration is situate, sncli Court may grant, to any person whom it thinks fit, lettors of 
udministr&tion limited to the purpose of becoming and being made a party to u snit to l>o 
brought ugainst tho executor or administrator, amt carrying the docroo which umy bo made 
therein into effect. 

This is s. 223 of ilio Indian Succession Act. Sco mite, p 339. 

40. In any case in which it appears necessary for preserving the projicrty of a deceased 
person, tho Court within whoso district any of the property is situate may grant, to uu> 
person whom such Court thinks fit, letters of administration limited to the collection and 
preservation of tho property of the deceased, and giving discharges for debts due to his 
estate, subject to tho directions of tho Court. 

This is s. 224 of tho Indian Succession Act. Sec ante,Q. 3U). 

41. When a person lias died intestate, or leaving a will of which there is no executor 

willing and competent to act, or whore tho oxocutor is, ut the time of tho death of such por- 
bou, resident out of tho Province, and it appears to the Court to be nooessary or convenient 
to appoint some person to administer the estate or any part thereof other than the person 
who, under ordinary circumstances, would be entitled to a grant of administration, the Judge 
may, in his discretion, having regard to consanguinity, amount of intorest, the safoly of 
tho estate, and probability that it will be properly administered, appoint such person as he 
thinks fit to bo administrator ; * 

and in every such case loiters of administration may bo limited or not as the Judge thinks 

fit. 

This is s. 225 of the Iudian Succession Act. See ante, p. 840. 

(d .)— Grants with Exception . 

42. Whenever the nature of the oaso requires that an exception be made, probate of a 
will or letters of administration with the will annexed, shall bo granted subject to such 
exception. 

This is s. 220 of the Indian Succession Act. See ante, p. 842. 

43. Whenevor tho nature of the ease requires that an exception bo made, letters of 
administration shall be granted subject to snoh exception. 

This is s. 227 of of the Indian Succession Act. See ante, p. 843. 

(e .)— Grants of the Rest . 

44. Whenever a grant, with exoeption, of probate or letters of administration, with or 
without the will annexod, has been made, the person entitled to probate or administration of 
tho remainder of the deoeased’s estate may take a grant of probate or lettera of adainistmtioii 
as tho oase may be, of the rest of the deoeased's estate. 

This is e. 288 of the Indian Succession Act. See ante, p. 844. 
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(/.) — Grants of Effects unadministered, 

45. If the executor to whom probato has been granted has died leaving a part of the 
testator's estate unadministered, a new representative may bo appointed for tho purpose of 
administering such port of the estate. 

This is s. 229 of the Indian Succession Act. See pp. 830, 844, ante. 

46. In granting letters of administration of an estate not fully administered, tho Coart 
shall be guided by tho samo rules ns apply to original grants, and shall grant letters oi 
administration to those persons only to whom original grants might have boon made. 

This is s. 230 of the Indian Succession Act. Hoc ante, p. 344. 

47. When a limited grant has expired by effluxion of time, or Hie happening of the event 
oi contingency on which it w.ih limited, amt t hero is still some purl of the deceased' • estate 
umutininiHteml, letters of administration h hull be grant cd to t huso persons to whom oi initial 
grants might have been inutlo. 

This is s.^231 of the Indian Succession Act. See p. 844, ante. 

CHAPTER IV. 


ALTERATION AND REVOCATION OF QUANTS. 

48. Errors in names and descriptions, or in setting forth tho time ami place of the 
deceased's death, or the purpose in a limited grant, woy be rectified by the Court, owl tho 
grant of probate or letters of administration mny be nltercd and amended accordingly. 

This is b. 232 of the Indian Succession Act. Rue aw tr, p 345. 

49. If, after the grant of letters of udmmiNtrution with tho will nunoxed, u codicil be 
discovered, it may be added to tho grt - “■ *u due proof and idontitiention, and the grant altered 
and amended accordingly. 

This is s. 283 of tho Indian Ruocossiou Act. See ante, p. 346. 

60. Tho grant of probato or letters of administration may be revoked or annulled for 
just cause. 

Explanation . — Just causo is — 

lbf, that the proceedings to obtain tbc grant were defective in substance ; 

2nd, that the grant was obtained fraudulently by making a fulso suggestion, or by conceal- 
ing from the Court something material to the case ; 

3rd, that tho grant was obtuinod by means of an untrue allegation of a fact essoutial in 
point of law to justify the grant though such allegation was made in ignoranoo or inadver- 
tently ; 

4 th, that tho grant has bocomo useless and inoperative through circumstances. 

that tho person to whom tho grant was niado lias wilfully and without reasonable 
cause omitted to exhibit an inventory or account in accordance with the provisions of 
Chapter VII of this Aot, or has exhibited under that Chapter au inventory or account which 
is untrue in a material respect . 1 '^—Inserted by s. 11 of Act VI of 1889. J 


Illustrations . 

(a.) The Court by whioh tbe grant was made had no jurisdiction. 

(A) The %rant was made without citing parties who ought to have boon cited. 

(c.) The will of whioh probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to tho estate of B, os his widow, but it has 

since transpired that Bhe was never married to him. 

(®.) A has taken administration to tho estato ol B as if he had died intestate, but a wi 
lias since been discovered. 

(/•) Since probate wa* granted, a later will has boon discovered. ,, . 

iff*) ' Since probate was granted, a codicil has been discovered, which revokes oi adds o 
the appointment of executors under the will. hmm 

(A.) The person to whom probato was, or letters of administration wore, granted 

Sftf Act VI Of 1889. U .. 284 of the Indian Suooo.fion Ac* 
m amended by the same Aot. Soe anto, pp. 846, 847, 868. 


CHAPTER V. 

Of THE PRACTICE IE GRANTING} AND REVOKING PROBATES AHD LETTERS Of ADMINISTRATION. 

' 61. The Diatrict Judge .hall have jurisdiction in granting and revoking probate, and 

tottem of administration in all oases within his district. 

This is 0.235 of Uie Indian Succession Act. Bee ante, p. 851 
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62. Tlio High Court may, from timo to time, appoint such judicial officers within any 
district as it thinks fit to act for tho District Judge as Delegates to grant probate and letters 
of administration in non-contontious cases, within such local limits as it may from time to 
time prescribe t 

Provided that, in tho cose of High Courts not established by Boyal Charter, such appoint- 
ment bo made with the previous sanction of the Local Government. 

Persons so appointed shall be called ‘ District Delegates.* 

This is s. 235 A of the Indian Succession Act, in which it was inserted by s. 2 of the Dis- 
trict Delegates Act, VI of 1881. Bee ante, p. 852. 

63. Tho District J udgo shall have the like powers and authority in relation to the grant- 
ing of probate and letters of administration, and all matters connected therewith, as are by 
law vested in him, in relation to any civil suit or proceeding depending in his Court. 

This is s 238 of the Indian Succession Act. Sec ante, p. 352. 

54. The District Judge may order any person to produce and bring into Court any paper 
or writing being or purporting to bo testamentary, which may bo shown to bo in the posses- 
siou or under tho control of such person ; 

and if it bo not shown that any such paper or writing is in the possession or under the 
control of such person, bnt there is reason to believe that ho has the knowledge of any Bach 
paper or writing, the Court may direct him to attend for tho purpose of being examined re- 
specting the same, 

and he shall be bound to answer such questions iim may be put to him by tho Court, and, 
if so ordered, to produce and bring in such paper or writing, and shall be subject to tho like 
punishment under the Indian Poiml Code, in cuso of default in not attonding or in not an- 
swering such questions or nut bringing in such paper or writing as ho would have been Bubject 
to in ease he had boon a party to u suit, and had madi%such default, 

and the costs of tho proceeding shall bo in the discretion of the Judge. 

This is s. 237 of tho Indian Succession Act. See ante, p. 353. 

65. The proceedings of the Court of tho District Judge, in rolation to the granting of 
probate and letters of administration, shall, exempt us hereinafter otherwise provided, be 
regulatod, so far as tbc ciroumstancos of tho ease will admit, by the Code of Civil Procedure. 

This is b. 238 of the Indian Succession Act. See ante, p. 352. 

60. Probate of the will or letters of administration to the estate of a deceased person 
may bo granted by the District Judge under tho seal of his Court, if it appoars by a petition, 
verified os hereinafter mentioned, of the person applying for the samo that the testator or 
intestate, as the case may bo, had ut tho time of his doeease a fixed place of abode, or any 
property, moveable or immoveable, within the jurisdiction of tho Judge. 

ThiB is s. 240 of the Indian Succession Aot. See ante 353. 

57. When the application is made to the Judge of a District in which tho deceased had 
uo fixed abode at the time of his death, the Judge may, in his discretion, refuse the applica- 
tion, if in his jndgmont it could he disposed of more justly or conveniently in another 
district, or, whoro application is for letters of administration, grant them absolutely, or 
limited to tlie property within his own jurisdiction. 

This is s. 241 of tho Indian Succession Act. See ante, p. 353. 

58. Probate and letters of administration may, upon application for that purpose to any 
District Delegate, be granted by him in any onso in which there is no contention, if it appears 
by petition (verified as hereinafter mentioned) that the testator or intestate, as the case may 
be, at tho time of his death had his fixed place of abode within the jurisdiction of such 
Delegate. 

This is s. 241 A of the Indian Succession Aot, to which it was added by s. 8 of the District 
Delegates Aot, VI of 1881. See ante , p. 353. 

50. Probato or letters of administration shall have effect over afl the property, moveable 
or immoveable, of tlie deceased throughout the province in which the same is granted, and 
shall bo oonolusive as to the representative title against all dobtors of the deoeased, and all 
persons holding property which belongs to him, and shall afford fnll indemnity to all debtors 
paying their debts, and all persons delivering np Buch property to the person to whom such 
probate or letters of administration shall have been granted : 

Provided that probates and letters of administration granted by a High Court established 
by Boyal Charter, or by the Chief Court of the Panjib, or by the Court of the Beoorder of 
Rangoon, shall, unless otherwise directed by the grant, have like effect throughout the whole 
of British India. 

The first port of this section is s. 242 of the Indian Succession Act. To s. 242 , the fol- 
lowing proviso was added by Aot XIII of 1876, s. 2 : 

11 Provided that probates and letters of administration granted by a High Court after the 
first day of April, 1876, shall, unless otheiwise directed by the grant, have like effoot through- 
out the whole of British India.'* 
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That proviso was farther added to, or explained by, e. 1 of Art II of 1874. ho as to oorre- 
spond with the proviso to this section. 

See pp. 828, 825, 850, 856, ante. 

60. Whenever a grant of probate or letters of administration is mndo by a Oonrt with 
such effect as last aforesaid, tho Registrar, or such otlior officer uh tho Court making the grant 
appoints in this behalf, shall send to each of the oihor CoutIh empowered to make such grants 
a certificate to the following effect : — 

1, A B., Registrar [or ae tho cane maty be] of the High Court of Jndicatnro at 

lw an the catte may he], hereby certify that, ou tho day of 188 

, the High Court of Judicuturo at [or as tho caw may Im*] granted probate 

of the will [or letters of administration of tho estate of 0. D., late of , docoos- 

od, to E. F. of and (i. H. of , and that such proha to [or Icfiors] has 

[or have] effect over all tho property of the deceased throughout tho whole of British 
India j 

and sncl# certificate shall be filed by the Conrt receiving tho same. 

This section makes the same provision for the transmission of a eeri ideate by any Conrt 
granting unlimited probate or letters of administration os was made b> a. 242A, of the 
Sncecssion Act, in oaso of a High Conrt granting such probnlo or letters. See ante, pp. 355, 356. 

61. The application for probate or lottors of administration, if made and verified in the 
manner hereinafter mentioned, shall bo conclusive for the purpose of authorising the grant of 
prohato or administration, and no such grant shall bo impeached by reason that the testator 
or intestate had no fixed place of abodn, or no properly within the district at the time of his 
death, unless, by a proceeding to revoke the grunt if obtained by a fraud upon tho Court. 

This is h. 243 of the Indian Succession Act Sec unto , p 353. 

02. Application for probate or for letters of ml mini st ratio” with the will annexed shall 
he mndo by a petition distinctly writtc^R in Knglish or in the language in ordinary use in 
proceedings before tho Conrt in which the application is made, with the will, or, in the cases 
mentioned in sections twenty four, twenty-five and twenty-six, a copy, draft or stalcmout of 
t lie contents tlioroof unnoxod and stating 

tho time of the testator’s death, 

that the writing annexed is his last will and testament, or, ns tho case may bo, 
that it was duly oxeoutod, 

the amount of assets which are likely to come to tho potitionor’H hands ; 

and, where the application is for probate, that the petitioner is the executor named in tho 

will. 

In addition to these particulars, the petition shall farther state, 

when the application is to tho district Judge, that the deceased, at tho time of his death, 
had a fixed place of abode, or had some property sitnated within tho jurisdiction of the 
Judge; and 

when the application is to a District Dologate, that 4 ho deceased, nt the time of his death, 
had a fixed place of abode within the jnrisdiotion of such Delegate. 

This is s 244 of the Indian Succession Act, as amended by s. 4 of the District Dohgatos 
Act, VI of 1881. Soe ante , pp. 353, 373. 

68. In cases wherein the will, copy or draft is writton in any language other than Eng- 
lish, or than that in ordinary use in proceeding* before tho Court, there shall ho a translation 
thereof annexed to the petition by a translator of the Court, if the language bo one for which 
a translator is appointed ; or, if the will, copy or draft be in any other language, then by any 
person competent to translate the same, in which case such translation shall bo verified by 
t hnt person in the following manner 

Cf I (A. B.J do declare, that I read and perfectly understand the langnage and character 
of the original, and that tfco above is a true and accurate translation thereof ” 

This & s. 245 of the Indian Succession Act. Soo ante, p. 358. p 

64. Application for letters of administration shall be made by petition distinctly written 
as aforesaid, and stating 

the time and place of tho deceased’s death, 

the family or other relatives of the deceased, and their respective residences, 

the right in whioh the petitioner olaims, _ 

the amount of assets whioh are likely to come to tho petitioners hands. 

In addition to these particulars, the petition shall further state, _ _ . . . „ ... , 

when the application i 
a fixed place of abode or 
when the application i 
h *d a fixed place of abode 
This is s. 246 of the 
Delegates Act, VI of 1881. 


to a District Judge, that the deceased, at tno time cn nis aeatn, nan 
ad somo property situate within the jurisdiction of the Judge and, 
to a District Delegate, that the deceased, at the time of his death, 
rithin the jurisdiction of such Delegate. , A . 

Indian Succession Act, as amended by ss. 4 and 0 of the District 
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Oft. Every person applying to any of the Courts mentioned in the proviso to section fifty, 
nine for probate of a will or Tetters of administration of an estate, intended to have effect 
throughout British India; shall state in his petition, in addition to the matters respectively 
required by seotions sixty-two and sixty-four, that, to the beat of his belief, no application has 
been mado to any other Court for a probate of the same will or for letters of administration 
of tbe same estate, intondod to hare such effect as last aforesaid, 

or, where any such application has been made, the Court to which it was made, the person 
or persons by whom it was made, and the proceeding (if any) had thereon. 

And the Court to whioh any application is made under the proviso to section fifty -nine 
may, if it think fit, reject the same. 

This is a 246 A of the Indian Succession Act. 

66. The petition for prohato or letters of administration shall in all oases be subscribed 
by tbe petitioner and his pleader, if any, and shall bo verified by the petitioner in the following 
manner or the like effect : — 

“ 1 (X. D.),.the petitioner in the above petition, doolaro, that whnt is stated therein is true 
to the best of my information and belief.' * 

This is s. 217 of the Indian Succession Aot. Boo ant*, p. 356. 

67. Whore the application is for probate, or for lottors of administration with the will 
annexed, the petition shall also bo verified by at loast one of tho witnesses to the will (when 
procurable), in the maimer or to the effect following: — 

“ I (C. D.,) one of the witnesses to the last will nnil testament of the toBtator mentioned in the 
above potition, declare tlmt 1 wuh present and I saw the said testator affix his signature (or 
mark) thereto (as ihr case may be) (or that the said testator acknowledged the writing annexed 
to the above petition to ho his last will and testament in my proHenoo). ,, 

This is s. 248 of the Indian Succession Act. See <mic, p. 350. 

08. If any potition or declaration which is hereby roqnired to he verified contains any 
averment whioh the person making the verification knows or believes to bo false, snoli person 
shall bo subject to punishment nocording to the provisions of the law for the time being in 
force for the punishment of giviug or fabricating false evidence. 

This is s. 249 of the Indian Ruocossion Act. Boo ante, p. 356. 

As to the punishment for giving or fabricating false evidence, sec Indian Ponal Code, Act 
XLV of 1880, chap. xi. 

69. In all casoB it Bhall be lawful for the District Judge or District Delegate, if he thinks 


fit, 

to examine the petitioner in porson upon oath, and also 

to require further evidence of the due execution of the will, or the right of the petitioner 
to the letters of administration, as the case may be, and e 

to issue citations calling upon all persons claiming to have any interest in the estate of 
the deceased to ooxne and boo the proceedings before tho grant of probate or letters of adminis- 


tration. * 

The citation shall bn fixed np in some conspicuous part of tho Oourt-houso, and also in the 
office of the Collector of tho District, and otherwise published or mado known in such manner 
os the Judge or Delegate issuing the same may direot. 

This is s. 250 of the Indian Succession Aot, as amended by s. 9 of the District Delegates 
Aot, VI of 1881. See ante, pp. 332, 333, .357. * 

70. Caveats against the grant of probate or letters of administration may be lodged with 
the District Judge or a District Delegate ; and immediately on any caveat being lodged with 
any Distriot Delegate, he shall send a copy thereof to the District Judge ; and immediately on 
a caveat being entered with tho District Judge, a copy thereof shall be given to the Distriot Dele- 
gate, if any, within whose jurisdiction it is alleged the deceased had his fixed place of abode at 
tho time of his death, and to any other Judge or Distriot Delegate toewhom it may appear to 
the Distriot Judge expedient to transmit the same. 

This section has been substituted by b. ft, of the Distriot Delegates Aot, VI of 1881, in the 
place of the original s. 251 of the Indian Succession Aot. See ante, p. 868. 

71. The oaveat shall be to the following effect s— 

“ Let nothing be done in the matter of the estate of A. B., late of , deceased, 

who died on the day of at without notice to C. D. of 

This is s. 262 of the Indian Succession Aot. See ants, 368. 

72. No proceeding shall be taken on a petition for probate or letters of administration 
after a oaveat against the grant thereof has been entered with the Jndge or Distriot Delegate 
to whom tho application has been made, or notice thereof has been given of its entry with 
some other Delegate, until after snob notice to the person by whom the same hoe been en- 
tered as the Court shall think reasonable. 

This is s. 263 of the Indian Sno oo e si on Aot, ae amended by «. 6 of the Distriot Delegatee 
* Hi, VI of 1881. See ante, p. 368. 
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u shall not grant probate or lottors of administration in any ease 

in which there it contention at to the grant, or in which it otherwino api>ears to him that pro- 
bat o nr letters of administration onghl not to be grantor! in his Oonrt 

Emplanation .—By * contention ' is understood tlio appearance of irny one m ]>orson, or by 
his recognized agent, or by a plondor duly appointed to act on his behalf, to oppose the pro- 
oeeding. r 

This is s. 853 A of fcho Indian Succession Act, in which it was inserted by s. 7 of the Dis- 
trict Delegates Act, Vi of 1881. Soo ante, p. 859. 

7A In every case in which there is no contention, but it appears to the District Delegate 
doubtful whether the probate or letters of administration should or should not be granted, or 
when any question arises in relation to the grant, or Application for tho grant, of any probate 
pr letters of administration, the District Dolcg.itc may, if ho thinks proper, transmit a state- 
ment of the matter in question to tho District Jndire, who muy diroct tho Distriob Delegate to 
proceed in the matter or the application, according to such instructions as to the Judge may 
seem necessary, or may forbid any further proceeding by tlw District Delegate in relation to 
the matter of such application, leaving the parly upplying for the grant in question to make 
application to the Judge. 

This is s. 253B of tho Indian Succession Act, in which it was inserted by s* 7 of the 
District Delegates Act, VI of 18S1. Soo auto, p 3r>!> 

75. In every case in which there is contention, or the District Delegate is of opinion that 
tho probate or lottors of administration should bn refused in his Oonrt, tho petition, *vilh any 
documents that may have been filed therewith, shall be returned to the person by whom the 
application was made, in order that the snrno may be nrosented to the District Judge ; unless 
the District Delegate thinks it necessary, for the purposes of jnstire, to imponnd tho same, 
which ho is hereby authorised to do; niy} m that case tho samo shall be sent by him to tho 
District Judge. 

This is a. 253C of the Indian Succession Act, in which it was inserted by s. 7 of tho Die- 
trict Delegates Act, VI of 1881. See ante, p. 359. 

78. Whenever it appears to the Judge or District Dolcgato that probate of a wdl should 
be granted, he Shall grant the same under the seal of his Court in manner following . — 

" T, , Judge of tho District of , | or Dolcgato appointed for grant- 
ing probate or letters of administration in (hero insert the <>t tho Detonate* Jut wh otto i } ], 

hereby make known that, on tho day of in tho year , the last will of 

, late of , n copy whereof is hereunto annexed, was proved and 

registered before me, and that administration of tho property and credits of the said deceased, 
and in any way concerning his will, was granted to , the executor in the said 

will named. • 

“ he having undertaken to administer the same and to make a fnll and true inventory of 
the said property and credits and exhibit tho same in this Oonrt within six months from the 
date of this grant or within su8h further time as tho Court may from time to time appoint, 
and also to render to this Court a true account of fcho said property and credits within one 
year from the saute date or within such farther time ns the Court may from time to time 
appoint.” 

The day of 18 .” 

The portron in inverted commas was substituted for words struck onfc by s. 18 of Act VT 
of 1889 

Thie section as amended by ». 12 of Act, VI of 1889 is s. 254 of the Indian Stteeessioii 
Act, as amended by ss. 8 and 9 of the District Delegates Act, VI of 1881 and by Act, VI of 
1889. See ante, p. 989. ^ _ . , . . . . . . . . 

77. Whenever it appears to the District Judge or District Delegate that letters of admin- 
istration to the estate ora person deceased, with or without a copy of the will annexed 
should be granted, he shall grant the same under tho seal of his Court in manner fol- 
lowing 

“ I , Judge of the Distriot of [or Delegate appointed for granting 

probate or letters of administration in (here insert the limit* of the Delegate? * 
hereby make known that, on the day of » lottos of administration (with 

»r without the will annexed, ae the ease may he) of the prowHiy and credits of 
late of , deceased* were granted to » the father (or ae the com may os) of 

the deceased, fhe hating vodertehmto administer the same, and to make a true L 2* 

* a '* property and credits, and to eehibxt the name in thts Court at or before o/ 

wontf* from the date of this grant , and also to render a property and 

oredUe vHtMn one the sums dots. Struck oat by A 18 of Act V of 188S^ - 

... "*• to -amlnUtor the *>ma, ^tomato. fall traeiarentory of 


date of this grant or within sneh farther time oo th® Oonrt may from time to time appoint, 
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and alio to render to this Court a tract account of the said property and credits within one 
yoar from tho same date or within such farther timo as the Conrt may from time to time 
appoint." 

The clay of 18 

This section, as amended by s. 13 of Act VI of 1889, is s. 255 of the Indian Succession 
Act, as altered by ss. 8 and 9 or the District Delegates Act, VI of 1881 and by Act VI of 
1889. Tho portion in Italics in brackets [ ] was struck out by Act VI of 1889 and the portion 
in invortod commas substituted. See an/s, p. 359. 

78. Every person to whom any grant of letters of administration is committed, and, if 
the Judge so direct, any porsou to whom probato is granted, shall give a bond to the Judge 
of tho District Court to enure for tho benefit of tho Jndgo for the timo being with one or more 
surety or sureties, engaging for the due collection, getting in, and administering the estate of 
the deceased, which bond shall be in such form as the Judge from timo to time by any general" 
or special order directs. 

See s. 25G of tho Indian Succession Act which differs materially. See antoppp. 359, 360, 

374. 

79. The Court may, on application made by petition and on being satisfied that tho 
ongagemont of any such bond lias not boon kept, and npon snch terms as to security, or 
providing that the money received bo paid into Court, or otherwise as tho Court may think 
lit, assign tho Bama to some proper person, who shall thereupon be entitled to sue on the said 
bond in his own name as if the same hud been originally given to him instead of to the Judge 
of tho Court, and shall be entitled to recover thereon, as trustee for all persons interested, Llie 
full amount recoverable in respect of any broach t hereof. 

This is s. 257 of the Indian Succession Act. 

80. No probate of a will sliull bo granted until after the expiration of seven clear days, 
and no letters of ud ministration shall l»e granted until nftor the expiration of fourteen dear 
dnys, from tho day of the testator or intestate's death. 

This is s. 258 of thn Indian Succession Act. See on/c, p. 354. 

81. Until n public registry for wills is established, nvory District Jndgo and District 
Delegate shall fllo and preserve among tho records of his Conrt all original wills of which 
probate or lottors of administration with the will annexed may bo grantod by him : and the 
Local Government shall muke regulations for the preservation and inspection of the wills so 
Hied ns aforesaid. 

The corresponding section in tho Indian Succession Act is a 259, the wording of which is 
slightly different. Seo ante , p. 361. 

82. Aftor any grant or probate or letters of administration, no other than the person to 

whom the same shall have been granted shall have powore to sno or prosecute any suit, or 
otherwise act as representative of the deceased, throughout the province in which tho same 
may have been granted^ until such probate or lottors of administration shall have been re- 
called or revoked. • 

This is s. 260 of the Indian Succession Aot. Soc ante, p. 360. 

83. In any case before the District Judge in which there is contention, the proceeding 
shall take, as nearly as may be, the form of a suit, according to the provisions of the Code of 
Civil Procedure, in which tho petitioner for probate or lottors of administration, as the case 
may be, shall be the plaintiff, and the person who may have appeared as aforesftd to oppose 
t he graut shall be the defendant. 

This is s. 261 of the Indian Succession Act. See ante, p. 360. 

64. Where any probato is, or letters of administration are, revoked, all payments bond 
fide made to any exeoator or administrator under such probate or administration before the 
revocation thereof shall, notwithstanding snch revocation, be a legal discharge to the person 
making tho same ; m 

and the executor or administrator who shall have acted under any suoh revoked probate 
or administration may retain and reimburse himself out of the assets of the deceased in respect 
of any payments made by him which tho person to whom probate or letters of administration 
shall be afterwards grantod might have lawfully made. 

This is s 262 of the Indian SuocoHsion Act. See ante , p. 361. 

85. Notwithstanding anything hereinbefore contained, it shall, except in cases to which 
the Hindu Wills Act, 1870, applies, be in the discretion of the Court to make an order refus- 
ing, for roasons to be rooorded by it in writing, to grant any application for letters of admi- 
nistration made under this Act. 

This sootion is new. 

86. Every order made by a District Judge or District Delegate by virtue of the powers 
Hereby conferred npon him snail be subject to appeal to the High Court under the rules con- 
tained in the Code of Civil Procedure applicable to appeals. 

This is s. 263 of the Indian Succession Aot. See ante, p. 852. 
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87. The High Court shall have concurrent jurisdiction with the District Judge in the 
exercise of all the powers hereby conferred upon the District J ndgo. 

This is s. 264 of the Indian Succession Act. See ante, p. 851. 


CHAPTER VI. 

OF TIIB POWERS OF AN EXECUTOR OR ADMINISTRATOR. 

88. An exoontor or administrator has the s&mo power to sue in respect of all cansos of 
action that survive the deceased, and mny^xerciso the same powers for tho recovery of debts 
due to him at tho time of his death, as tho deceased had when living. 

This is s. 267 of the Indian Succession Act with a slight alteration. See ante, p. 867. 

* 80. All demands whatever, and all rights to prosecute or defend any suit or other pro- 

ceeding, existing in favour of or uguiust a person at the tinio of his decease, survive to and 
against his creators or administrators, except cansos of action for defamation, assault us de- 
fined in tho Indian Penal Code, or other personal injuries not causing tho death of tho party, 
and except also casos whore, after tho death of tho party, tho relief sought could not bo en- 
joyed, or granting it would bo nugatory. 

Illustration*. 

A collision takes pluoc cm a railway in consequence of some neglect or default of the 
officials, and n passenger is severely hurt, but not so as to cause death. Ho aftcrweids dies 
without having instituted any suit. Thecunso of action docs not survive. 

This is s. 268 of the Indian Succession Act, omitting illustration (6). Hoc ante, p. 367. 

[90 (1) An executor or administrator Iiuh, subject to the provisions oi this soction, powc,r 

to disuse, as lie thinks fit, of all or any <fr the property lor tho time being vosted in him under 

section 4^ power of an executor to dispose of immoveable property so vosted in him is Hub- 
ject to any restriction which may ho imposed in this behalf by t he will appointing him , milcss 
probate lifts been granted to him and the Court which grunted tin* probate permit shim by an 
order iu writing, notwithstanding llio restriction, to dih|„>K0 of any immoveable projwrly H|*>- 

^(S) An permission oi CU, Court by which ,.,o 

sale, gift, exchange or otherwise any immovcabto 
property for the time lieing vested iu him under section 4, or 
(b) lease any such property for • term exceeding five years. 

(4J A disposal of proporty by an executor or administrator in contravention of sub- soction 
(2) or Bub-reoSon (8), aatho case may ho, is voiilablc at tho i, .stance ot any other person in- 

toiestcd m the or , * tto „ t)f administration is, or are granted under this ^t ‘hero 

shall bo endorsed thereon or annexed thereto a copy of sub-section (l), (A) and W» or s U 

Shan not ho rendered invalid jjM— - *• 

thereim’OT^tachoS'SlraSofmir'slMill’ths abBtTioe^of suoh'ai^oii^OTement or 

rise an oxoeutworadministrator to act otherwise than in accordance with tho provisions ot 

tlM Thisseotion has been substituted for the former s. 90 * which is repealed by s. 14 of Act 

# Section 90 now repealed was as follows i pr a . 
90. An executor or administrator has power , with the con * ef ^ f 0 r ^ deceased, 

bate or letters of administration was or were granted , to dispose of t e p pe y J 
either wholly or in part , in such manner as he thinks Jit ; - «tUninifitrat%on. exempt the 

"Provided that the Court may , when granting probate or ^ 

executor or adminisirator from the necessity of obtaining such consent as to the whole any speci- 
fied part of the assets of the deceased . 

Illustrations * 

.(«■) The deceased has made a specific bequest of of the jnvperty. The 
baying assented to the bequest , sells the subject of it with the consent of the Oourf. inesaieis 

(M The executor , in the exercise of his discretio m , mart 
J///I8 deceased with the consent of the Court. The mortgage is solid. [Repealed by s. « oi net 
VI of 1880 j 
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VI of 1888. The section of the Indian Baooession Act dealing with the same matter is s. 269. 
Bee ante , p. 887, 889, 870, 408. See s. 19 of Act VI of 1889. 

91. If an executor or administrator purchases, either directly or indirectly, any part 
of tho property of the deceased, tho sale is voidable at the instance of any other person 
interested in the property sold. 

This is s. 270 of the Indian Succession Act. See ante, pp. 871, 408. 

92. When there aro several executors or administrators, tho powers of all may, in tlm 
absence of any direction to the oontrary in the will or grant of letters of administration, bo 
exercised by any one of them who has proved the will or taken out administration. 

Illustration*, 

(a.) One of several executors has power to release a debt duo to the deceased. 

(t>.) Ono has power to surrender a lease. 

(c.) One has power to sell the property of tho deceased, movoablo or immovable. 

(d.) Ono has power to assent to a legacy. 

fa.) One has power to endorse a promissory note payable to tho deceased. 

(/.) The will appoints A, B, C and D to be executors, and direotB that two of thorn ahull 
bo a quorum. No act can be done by a single oxecutor. 

This is s. 271 of the Indian Succession Act. See ante, pp. 820, 871, 372. 

98. Upon the doath of one or moro of several executors or administratorrs, all tlu> 
powers of the office become, in tho absence of uny directed to tho oontrary in tho will or grunt 
of letters of administration, vested in tho survivors or survivor. 

This is s. 272 of tho Indian Succession Act. Sue ante, pp 322, 871, 402. 

94. The odminstrator of cffocts unadministered has, with rodpect to such effects, tho 
sumo powers as tho original executor or administrator 

This is s. 273 of tho Indian SncooBsion Act. See ante, p. 372. 

95. An administrator during minority bus all the powors of an ordinary administer. 

This is s. 274 of the Indian Succession Act. See ante , p. 837. 

96. Wlion probate or letters of administration shall have boon granted to a raorriod. 
woman, she has all tho powers of uu ordinary executor or odminstrator. 

This is s. 275 of tho Indian Succession Act. Sec ante, p. 372. 

CHAPTER VII. 

or THE DUTIES OF AN EXECUTOR OR ADMINISTRATOR. 

97. It is tlio duty of on oxeeutor to provide funds %r the performance of tho necessary 
fnnor&l coromonios of the deceased in a manner suitable to his condition, if he has loft pro- 
perty sufficient for the purpose 

While it is tho duty of an executor under s 276 of tho Idttian Succession Act to perform 
the funeral of the deceased in a suitable manner, under this section, it is his duty only to 
provide funds for the performance of tho necessary ceremonies. See ante, p. 872. 

1 98. (1) An executor or administrator shall, within six months from the grant of prob&to 
or letters of administration, or within such further time as the Court whi^i granted tho 
probate or letters may from time to time appoint, exhibit in that Court an inventory contain- 
ing a full aud true estimate of all the property in possession, and nil tho credits, and also all 
the debts owing by any person to which the executor or administrator is entitled in that 
character, and shall in like manner, within ono year from the grant or within such further 
time as the said Court may from time to time appoint, oxhibit an account of the estate, showing 
the assets which have como to his hands and tho manner in winch they have been applied 
or disposed of. * 

(2) The High Court may from time to time prescribe the form in wbiob an inventory 
or account under this section is to be exhibited. 

(3) If an executor or administrator, on being required by the Court to exhibit an inven- 
tory or account under tikis section, intentionally omits to oomply with the requisition, ha shall 
bo deemed to have commit tod on offence under section 176 of the Indian Penal Code. 

(4) Tho exhibition of an intentionally falso inventory or aoeount under section shall 
be deemed to bo an offence nndor section 198 of that Code.] 

This section has boon substituted by s. 15 of Act VI of 1889 for tho section formerly num- 
bered 98.* It corresponds with s. 277 of the Indian Succession Act. See ants, pp. 878> 874. 


* Section 98 now repealed was as follows *— 

98. An emecutor or administrator shall , mlAin sin months from the grant of prodate » 
UUere of administration, enhihit m Ike Court by which tho same hms or ham ham ■ 
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99. la all oases Where [it is sought to obtain a grrant— Repealed by h. 16 of Act VI of 1889] 
“a greet has been made" of probate or letters of administration intended to hare effect 
throughout the whole of British India, the executor, or [the person allying for udministra* 
tion Repealed by s. 16 of Aot VI of 1889] " administrator” shall include in the inventory of 
the effects of the deceased all his moveable or immovooblo property situate in British India : 

And the value of such property situate in each province shall bo separately stated in snob 
inventory) and tho probate or letters of Administration shall be chargeable with a fee correspond- 
ing to the entire amount or value of the property affected thereby whomsoever situate within 
British India. 

The words in inverted commas have boon substituted for the words in brack ids by * 16 
of Aot VI of 1889. Tho corresponding section of the Indian Succession Act in s. 277 A. See 
m ante, p. 874. 

100. The oxeontor or administrator shall collect, with reasonable dilige nc e, the property 
of the deceased and the debts that were due to him at the time of his death. 

This is ft 278 of the Indian Succession Acl. Sec ante, p. 371. 

101. Funeral expenses to a reasonable amount, according to tho dogroo and quality of the 
deceased, and deathbed charges, including foes for medical attendance, and board and lodging 
for one month previous to his death, are to ho paid before all debts. 

This is 0 . 279 of tho Indian Succession Aot. Son ante , pp. 375, 380. 

102. The expenses of obtaining probate or letters of administration, including the eosts 
incurred for or in respect of any jndiciul proceedings that tuny be neceismiry for ad in mistering 
the estate are to bo paid next after tho funeral expenses and deathbed charges. 

This is s. 280 of the Indian Succession Act. See ante, pp. 376, 880 

108. Wages due for services rendered to the deceased within three months next preceding 
his death by any labourer, artisan or ckmn*stic sorvuut are next 'o bo paid, and then tho other 
debts of the deceased according to theirrespcotivo priorities (if any). 

This is b. 281 of the Indian Succession Act, with the addition of tho words “according 
to thoir rospootivo priorities (if any).” See ante, p. 876 

104. Save as aforesaid, no creditor is to have a right of priority over another. 

But the executor or administrator shall pay all such debts as he knows of, including his 
own, equally and ratably, as far as the assots of the deceased will extond. 

This is s. 282 of tho Indian Succession Act, omitting the words “ by reason that his debt 
is secured by an instrument under soal or on any othor account, 1 1 after the words “over 
another” in tho first clause. Soo ante , pp. 300, 370. 

105. Debts of every description must bo paid before any legacy. 

This is s. 285 of the Indian Succession Act. See ante , p. 87y. 

106. If the estate of the diseased is Bubjcct to any contingent liabilities, an executor or 
administrator is not bound to pay any legacy without a sufficient indemnify to moet the 
liabilities whenever they may bcoomo due. 

This is s. 286 of the India* Succession Act. Sec uutc, p. 379. 

107. If the assets, after payment of dobts, noccssary expenses, and specific legacies, are 
not sufficient to pay all the general legaoios in full, the latter shall abuto or be diminished in 
equal proportion s j 

and, In the absence of any direction to the contrary in the will, the executor has no right 
to pay one legatee in preference to another, nor to retain any money on account of a legacy to 
himself or to any person for whom he is a trustee. 

This is s. 287 of the Indian Succession Act. See ante, p. 380. 

108. Where there is a specific legacy, and the assets arc sufficient for tho jwyiuoiit of 
dobtB and necessary expenses, the thing specified must be delivered to tho legatee without any 
abatement. 

This is s. 288 of theffndian Succession Act. See ante, p. 276. 

109. Where there is a demonstrative legacy, and the assets arc sufficient for the payment 
of debts and necessary expenses, the legatee has a preferential claim for payment of his legacy 
out of the fund from which tho legacy is directed to be paid until sneh fond is exhausted, and 
if. after the fund is exhausted, part of the legacy still remains unpaid, he is entitled to rank 
for the remainder ag ains t the general asset! as for a legacy of the amount of such unpaid 
remainder. 

This is s. 889 of the Indian Succession Aot. Seo ante , p. 382. 


inventory containing a fnU and true estimate of all the property m possession, and all the credits, 

and alto all tht debts oJma by mw i*”™ P*' 0 "* t0 th * ~ w “* or or « i ™ nut : ator *J 

entitl'd tn that character, and 'hall, in like manner, within ons yrorfrom Iht date tfbrtmi, 
"Mbit an acmmt of the utaf, showing th • amt* that ham coma to ^ kM£«gM* ***** 
us which they have been applied or disposed of. — Repealed by s, 15 of Aot VI of 1889. 
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110. If iho BABotH arc not sufficient to answer the debts and the specific legaoies, an 
abatement shall be made from the latter ratoably in proportion to their respective amounts. 

Illustration#. 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to 0 a horse, valued at 
1,000 rupees. It is found necessary to sell all the effects of the testator, and his assets, after 
payment of debts, ore only 1,000 rupees Of this sum rupees 338-5-4 are to be paid to B s and 
rupees 666-10-8 to 0. 

This is h. 290 of the Indian Succession Act. See ante, p. 882. 

111. For the purposo of abatement, a legacy for lifo, a sum appropriated by the will to 
produce an annuity, and tho value of an annuity when no sum has been appropriated to pro- 
duce it, shall bo treated as general legacies. 

This is s. 291 of tho Indian Succession Act. See ante, pp. 300, 381. 


CHAFTBlf VIII. 

0* THE EXECUTORS ASSENT TO A LEGACY. 

112. The assent of tho executor is necessary to uomploto a legatee’s title to his legacy. 

Illustrations. 

(a.) A by his will bequeaths to B his Government paper, which is in deposit with the 
Bank of Bengal. The Bank has no authority to deliver tho securities, nor B a right to take 
possession of them, without tho assent of the executor. 

(6.) A by biswill has bequontliod to C his house i# Calcutta in tho tenancy of B. C ih 
not enLitlod to receive the rents without the usseut of tho executor. 

This is s. 292 of the Iudiuu Succession Act. See ant", pp. 382, 399, 405. 

113. The assent of the cxecuLor to a specific bequest shall bo sufficient to divest his in- 
terest as executor therein, and to truusfer the subject of the bequest to the legatee, unless the 
nature or tho circumstances of tho pro]K>rty require thut it Bhall be transferred in a particular 
way. 

This assont may bo verbal, uud it may bo either ox prose or impliod front tho conduct of 
the executor. 


Illustration s. 

(a.) A horse is boquoathed. Tho exeoutor roquostsfithe legatee to dispose of it, or a 
third party proj>oses to purchase tho horse from tho exooutor, and he directs him to apply to 
the legateo. Assont to tho legacy is impliod. 

(6.) Tho interest of a fund is directed by the will to be applied for the maintenance of 
tho legatee during his minority. Tho executor commences so to apply it. This is an assent 
to the whole of tlio bequest. 

(r.) A bequest is made of a fund to A, and after him to B. The executor pays the 
interest of tho fund to A. This is an implied assent to the bequest to B. 

(d.) Executors die after paying all the debts of the testator, but beforo satisfaction of 
spooific legacies. Assent to the legacies may bo presumed. 

(r.) A person to whom a specific article has been boquoathod takes possession of it and 
retains it without any objection on the part of tho exooutor. His assent may be presumed. 

This is 8. 293 of tho Indian Succession Act. Seo ante , pp. 869, 882, 888, 405. 

114. The assent of an executor to a legacy may bo conditional, and if the condition bo 
one which he has a right to enforce, and it is not performed, thore is m assent. 

Illustrations • 

(a.) A bequeaths to B his lands of Sultanpur, which, at the date of will, and at the death 
of A, were subject to a mortgage for 10,000 rnpees. The exeoutor assents to the bequest on 
condition that B shall, within a limited time, p&y the amount due on the mortgage at the 
testator’s death. The amount is not paid. There is no assent. 

(6.) The executor assents to a bequest on condition that tho legatee shall pay him a sum 
of money. Tho payment is not made. The assent is nevertheless valid. 

This is s. 294 of the Indian Succession Act. Bee ante, p. 382. 

115. When the exeoutor is a legatee, his assent to his own legacy if necessary to com- 
plete his title to it, in the seme way as it is required when the bequest is to an th er person, 
and his assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administering tho property he does any act 
which is referable to his character of legatee and is not referable to his ohumoter of executor. 
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Illustration. 

An exeontor takes the pent of a house op the interest of Oopornment sernritins bequeathed 
to him, and applies it to his own use. This is assent. ^ 

This is a. 295 of the Indian Succession Act. Soo anfr,' p. 382 . 

116. The assent of the exocutor to a legacy gives effect to it from tho doatli of the 
testator. 

Illustration*. 

(a.) A legatee soils his legacy before it iB assented to by tho exeontor. Tho executor's 
snliseqnent assent op orates for the benefit of tho purchaser, and completes his tulo to the 
legacy. 

(6.) A bequeaths 1,000 rupees to B with interest from his death Tho exocutor dot* not 
assent to this legacy until tho expiration of a year from A’s death. JJ is entitled to interest 
irom tho death of A. 

This is a. 296 of the Indian Succession A*jt. See ante, p. 383. 

117. An executor is not bound to pay or deliver any legacy until tho expiration of one 
yoar from tho testator's death. 


Illustration. 

A by his will directs his legacies to bo paid within six months after his death. The oxo. 
color is not bound to pay them before the expiration of a vem. 

This iB a. 297 of tlic Indian Succession Act. Seo ante, p. 383. 

CHAPTER IX. 

OF THE PAYMENT AND APPORTIONMENT OF ANNUITIES, 

118. Whore an annuity is given by the will, and no timo is fixod for its commencement , 
it shall commence from the testator’s death, and the first payment shall be mudo at the ex- 
piration of a year next after that event. 

This is s. 298 of the Indian Succession Act. See ante, p. 388 

119. Where thoro is a direction that the annuity shall bo paid qucrtcrly or monthly, the 
first payment shall be duo at the end of the first quarter or first month, ns tho case may be, 
after the testator's death, and shall, if the executors think fit, bo paid when duo ; but the 
executor shall not be bound to pay it till the end of the year. 

This is s. 299 of tho Indian Succession Act. See ante, p. 301. 

120. Whero there is a dirocnon that first paymont of an annuity shall he made within 
one month or any other division of time from the death of the testator, or on a day pertain, 
the successive payments are to be made on tho anniversary of the earliest day on which the 
will authorizes tho first payment to be made ; 

and if the annuitant dies in the interval betwoon tho times of payment, an apportioned 
share of tho annuity shall be paid to his representative. 

This is s. 300 of tho Indian Suceossion Act. See ante, p. 301. 

CHAPTER X. 

OF THE INVESTMENT OF FUNDS TO PROVIDE FOB LEdACIKR. 

121. Where a legacy, not being a specific legacy, is given for life, the snro beqnoatlied 
shall, at tho end of th^L year, be invested in such securities as tho High Court may by any 
general rule to be made from time to time, authorize or direct, and the proceeds thereof shall 
ta paid to the legatee as the same shall aoorue due. 

This is s. 301 of the Indian Sucoossiou Act. See ante, pp. 301, 386. 

122. Where a general legacy is given, to be paid at a fature time, the executor shall 
invest a sum sufficient to meet it in securities of the kind mentioned in the lost preceding 
section. 

The intermediate interest shall form part of the residne of tho testator’s estate. 

This is s. 302 of the Indian Sucoossiou Aot. See ante, p* 886. 

123. Where an annuity is given, and no fund is charged with its payment or appropriated 
by the will to answer it, a Government annuity of tho specified amount shall bo purchased, or, 

if no Buoh annuity can be obtained, then a sum sufficient to produce the annuity shall be 
^vested for that purpose in such securities as tho High Court may, by any general rule to be 
made from time to time, authorise or direct. 

This is e. 303 of the Indian Succession Act. See oafs, p. 801. 
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124. Where a bequost if contingent, the executor is not boond to invest the Amount of 
the legacy, but may trancfer the whole residue of the estate to the residuary legatee (if any) 
on his giving fnffloient eeourity for the payment of the legacy if it shall beoomedae. 

This is s. 804 of the Indian Snooession Aet. See ants, p. 886. 

185. Where the testator has bequeathed the residue of his estate to a person for life, with 
a direction that it shall be invested in certain spooled securities, so much of the estate ae is 
not at the time of his death invested in securities of the specified kind shall be oonverted into 
money and invested in such securities. 

This is s. 806 of the Indian Snooession Act. See ants, p. 886. 

126. Such conversion and investment as are contemplated by the last preceding seotion 
shall bo made at snob times and in such manner as the executor in his discretion thinks fit j 

aud, until such conversion and investment shall be completed, the person who would be . 
for the time being entitled to the income of the fund when so invested shall receive interest 
at the rate of six per cent, per annum upon the market-value (to bo computed as of the date of 
the testator’s death) of such part of the fund as shall not yet have been so invested. 

This is s. 807 of the Indian Succession A<ft, the rato of interest, however, being altered 
from 4 per oont. to 6 per cent. 

See ante , p. 886. 

127. Where, by the terms of a boqnest, tho legatee is entitled to the immediate payment 
or possession of the money or thing bequeathed, but is a minor, and there is no direction in the 
will to nay it to any person on his behalf, the* executor or administrator shall pay or deliver 
tho same into the Court of the District Judge by whom, or by whose District Delegate, tho 
probate was, or letters of administration with thdwill annexed were, granted, to the nooonnt 
of tho legatee, unless the legatee be a ward of the Court of Wards ; and, if tho legatee be a 
ward of tlie Conrt of Wards, tho legacy shall bo paid into that Court to his aooount ; 

and such payment into the Conrt of the District Jtfdgo, or into the Court of Wards, as the 
case may bo, shall be a sufficient discharge for the money so paid ; 

aud such money, when paid in, shall be invested in the purchase of Government securities, 
which with the interest thereon, shall be transferred or paid to the person entitled thereto, or 
otherwise applied for his benefit, as the Judge or the Court of Wards, ns the case may be, 

ma ^This is s. 308 of tho Indian Bucoession Act. Sec ante , p. 386. See s. 82 of Aot XVIII of 
1864 (The Official Trustee’s Act). 


CHAPTER XI. 

OF THE PRODUCE AND INTEREST ORg£EGACIES. 

1 28. The legatee of a specific logacy is entitled to the clear produce thereof, if any, from 

the testator’s death. _ , , ,, , B 

Exception.— A spocifio beqnost, contingent in its terms, dooi%ot oompnse the produce of 
the legacy between the death of the testator and the vesting of the legacy. 

The clear produce of it forms part of the residue of tho testator’s estate. 

Illustrations. 

(a) A bequeaths his fiook of sheep to B. Botween the death of A and delivery by his 
executor tho sheep are shorn, or some of tho owes produce lambs. The wool and lambs are 

the proimrty ^. g Q ovmrnnum t securities to B, but postpones the delivery of them till 

the death of C. Tho interest which falls due between the death of A and the death of 0 be- 
longs to B, and must, unless he is a minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Governmoiffi promissory notes to A 
when he shall complete the age of 18. A, if he complete that age, is entitled to receive the 
notes, but the interest which acorues in respect of them, botwoen the testator’s death and A’s 
completing 18, forms part of the residue. 

This is s. 809 of the Indian Succession Act. See on/s, pp. 877, 888, 887. 

129. The legatee under a general residuary bequest is entitled to the produce of the 
residuary fund from the testator’s death. 

Exception.— A general residuary bequest contingent in its terms does not oomprioe the 
income which may accrue upon the fund bequeathed between the death of the testator 


and the vesting of the legacy. 

Such income goes so undisposed of. 


Illustration*. 

(a) The testator bequeathe the residue of his property to A, a minor, to be paid to him 
when he m ^ n oomplete the age of 18. The income from the testator’s death belong to A. 
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- ® ) VSL .fcBRORBttw the roaidne of his property to A when ho shall complete 

the Jgc of 18. Ay if he complete that age, is entitled to receive the rcsiduo. The income 
which has aoernod in respect of it sinoo tho testator’s death goes as undisposed of. 

This is s. 810 of the Indian Succession Aot Son ante, p. 387. 

180. Where no time has boon fixed for tho payment of a genoral legacy, interest begins 
to run from tho expiration of one year from tho testator’s death. 

Exception.— (1.) Where tho legaoy is bequeathed in satisfaction of a debt, interest runs 
from the death of the testator. 

(2 ) Where tho testator was a parent or a more remote ancestor of the logatoe, or has 
pnt himself in the plaoo of a parent of tho legatee, tho legaoy shall bear inlorost from the 
death of the testator. 

# (8 ) Where a sum is bequeathed <o a minor with a direotiou to pay for his muiuleuanoo 

oat of it interest is payable from tho death of the testator. 

This is s. 811 of the Indian Succession Aot. Soo ante, p 387. 

131. Wloro a time has been flxod for the payment of n general logaoy, Interest begins to 

ran from the time so fixed. * 

The interest up to saoh time forms part of the residue of tho testator’s estate. 

Exception . — Where tho testator was a parent or a more remote ancestor of the legatee, 
or lias put himself in the place of a parent of tho legatee, and tho logatno is o minor, tho 
legaoy shall bear interest from the death of tho testator, unless a specific sum is given by tho 
will for maintenance, or unless tho will contains a direction to the contrary. 

This is s. 812 of the Indian Succession Act. See ante, p 388. 

132. The rate of interest shall bo six pfer cent per anunm. 

In the corresponding section (318) of tho Indian S accession Act, tho rato of interest is 
foui por cent. See p 888. 

188. No interest is payable on tno arrears of an annuity within tho first year from the 
death of the testator, although a period earlier than the expiration of that yoar may have 
been fixed by the will for making the first payment of the annuity. 

This is s. 814 of the Indian Succession Aot. See ante, p 388. 

134. Where a snm of money is directed to be invested to produce an annuity, interest is 
pnynble on it from the death of tho testator 

This is s. 815 of tho Indian Succession Aot. See ante, p. 388. 

CHAPTER XII. 


OP TUB REFUNDING OF LEGACIES. 

135. An exeontor who haB pftid a legacy nndor tho order of ft Judge, is entitled to call 
upon the legatee to refund in tho event of the nssi'ts proving insufficient to pay all tho 
legacies. 

This is s. 816 of the Indtot Succession Act. See ante, p. 388. 

130. When an exeontor has voluntarily paid a legacy, lie cannot call npon a legatee 
to refund in the event of the assets proving insufficient to jmy all tho legacies. 

This is s. 817 of the Indian Succession Act See ante, pp 380, 384. 

137. When the time prescribed by tho will for the performance of a condition has 
elapsed, without the condition having Ixien performed, and tho oxocutor has thereupon, with* 
out fraud, distributed the assets ; in such case, if fui thcr time has, under tho second clause 
of this section, been allowed for tho performance of the condition, and tho condition has beon 
performed accordingly, the legaoy cannot be claimed from the executor, but those to whom 
ho has paid it are liable to refund the amount. . 

Where the will requires an aot to bo performed by the legatee within a spooifiod time, 
either as a condition to b#folfilled before the legaoy is enjoyed, or as a condition upon the 
non-fulfilment of which the subject-matter of tho boqneit is to go over to another person, or 
the bequest is to cease to have effect, tho act must be performed within the timo specified, 
unless the performance of it be prevontod by fraud, in which case such furthor time shall be 
allowed as is requisite to make up for tho delay caused by such fraud. 

This section embodies ss. 818 and 124 of the Indian Succession Act. Sec ante, p. 264. 

, J88- When the executor has paid away the assets in legacies, and he w afterwards obliged 
to discharge a debt of which he had no previous notice, he is entitled to call upon each legatee 
to refund in proportion. . . oeo 

This is s. 819 of the Indian Succession Act. See ante, p. 888. . 

Where an exeontor or administrator has given such notices as the H^h Court may^ 
any general rule to be made from time to time, presenbe, to a«d<*hers to send 

w to him their claims against the estate of the deceased, he shall, at the expiration of time 
^*«iaa*mea far mSSmg in claim., be at liberty to dietabnte the Wjt ttere- 

of, in discharge of such lawful olaims as he knows of, and shall not be liable for tne assets 
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so distributed to any person of whoso claim lie has not had notice at the time of each distri- 
bution | 

but nothing herein contained shall prejudice tho right of any creditor or claimant to 
follow tho assets, or any part thereof, in the hands of the persons who may hare received tho 
same respectively. 

This is s. 320 of the Tndian Succession Aot, with a slight alteration as to the notioes to 
he given. Under the Succession Act, the notioes instead of being such as the “ High Court 
may, by any general rule to be made from time to time proscribe, 1 " are to bo suoh as would 
have boon given by the High Court in an adminstration-snit. Sec ante, p. 884. 

140. A creditor who has not received payment of his debt may call upon a legatee who 
has received payment of his legacy to refund, whether tho assets of the testator's ostate 
wore or wero not sufficient at tho time of his death to pay both debts and legacies, and whe-, 
ther the payment of the legacy by the executor was voluntary or not. 

This section corresponds with s. 321 of the Indian Succession Act. See ante, p. 884. 

See Aot XT of 1877, ached, ii, art. 48. ♦ 

141. If the assets wore sufficient to satisfy all tho legacies at the time of the testator's 
aeath, a legatee who has not received payment of his logaoy, or who has been compelled to 
refund under the last preceding seel ion, oannot oblige one who has received payment in full 
to refund, whether the legacy were paid to him with or without suit, although the assets have 
subsequently becomo deficient by the wasting of the executor. 

This is s. 322 of the Indian Succession Act. See ante, p 384. 

142. If the assets wero not sufficient to satisfy all the legacies at the time of the testator's 
death, a legatee who has not received payment of his legacy must, before ho can call on a 
satisfied legatee to refund, first proceed against the executor if he is solvent j but, if the 
executor is insolvent or not liable to pay, the uiiB^isfied logatoo can oblige each satisfied 
legatee to refund in proportion. 

This Is s. 82S of the Indian Succession Act. See ante, p. 884. Seo also s. 136 of this Act, 
supra, p. 870. 

148. Tho refunding of ono logateo to another shall not exceed the sum by whioh tho 
satisfied legacy ought to have been properly administered. 

Illustration. 

A has bequeathed 240 rupeos to 0, 430 rupees to C, and 720 rupees to D. Tho assets arc 
only 1,000 rupees, and if pro|»orly administered would give 200 rupees to B, 400 rupoos to C, 
and COO rupees to D. C and D have heon paid their legacies in full, loaving nothing to B. B 
can oblige C to refund 80 rupees, and D to refund 120 rupees. 

This is s. 824 of the Indian Succession Act. See antei g>. 864. 

144. Tho refunding shall iu all cases bo without interest. 

This is s. 825 of the Indian Succession Act. See ante , p. 884. 

145. The surplus or residue of the deoeased'e property uftip payment of debts and legs- 
cios, shall be paid to the residuary legatee when any has boon appointed by the will. 

This is s. 826 of the Indian Succession Aot. Seo ante , p. 880. 

CHATTER XIII. 

OF THE LIABILITY OF AN EXECOTOB OF ADMINI8TBATOB FOB DEVASTATION* 

146. When an executor or administrator misapplies the estate of the deceased, or sub* 
jeots It to loss or damage, he is liable to make good the loss or damage so occasioned. 

Illustrations, 

(a.) The executor pays oat of the ostate an unfounded claim. %e is liable to make good 
the loss caused by the payment. 

(6.) The deceased had a valuable lease renewable by notice, wbioh the executor neglects 
to give at the proper time. The executor is liable to make good the loss caused by the neglect. 

(e.) The deceased had a lease of less value than the rent payable for it, bat terminable 
on notice at a particular time. The executor neglects to give the notice^ He is liable to make 
good the loss. 

This is s. 827 of the Indian Succession Act. See ante, p 888. 

147. When an oxeoutor or administrator occasions a loss to the estate by neglecting to 
get in any part of the property of the deceased, he is liable to make good tbe amount. 

Illustration*, 

(a.) The executor absolutely released a debt due to the deceased from a solvent pc rsflO> 
or compounds with a debtor who is able to pay in full. The executor Is Sable to make good 
the amount so lost. 
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(6 ) Tho oxooutor nogleots to sue for a debt till tho debtor in liable to plead tho Act for 
limitation of Baits, and tho debt is thereby lost to the ostato. Tho executor i* liable to make 
good the amount of tho debt. 

This is B. 828 of tho Indian Sucoossion Aot. Seo ante, pp 874, 888. 


CHAPTER XTV. 


MISCELLANEOUS 


148. In Chapters VIII, IX, X, and Xll of thin Aot tho provisions as to an oxi'eutor shall 
apply also to an administrator with the will aimexod 
, 149. Nothing herein oontainod shall — 

(a.) validate any testamentary disposition which would ol herwisn hnvo boon inv ilid ; 

(b) invalidate any such disposition which won Id otherwiso hnvo been valid ; 

(c) deprive any porson of any right of maintenance to which ho would otherwiso havo 
boon entitled $ or 

(d) affect the rights, duties, and privileges of tho Admimstrator-Genoral of Bongftl, 
Madras or Bombay. 

Compare s. 8 of tho Hindu Wills Act. Hoc ante, p. 41. 

160. No proceedings to obtain probate of a will or letters of administration to tho estato of 
any Hindu, Muhammadan, Buddhist or jiorson exempted under section 832 of tho Indian 
Succession Act, 1865, shall be instituted in any Court in British India except uuder this 


161. [Repealed — Act VII of 1880, Schod. I.] 

152. The grant of probate or leUnrs of administration under this Act in rospoot of any 
property shall be doomed to supersede any certificate previously granted in rospect of tho 
same property under tho said Aot No. XXVII of 1800, or Bombay Regulation No. VII of 1827 ) 
and when, at the time of the grant of such probate or letters, any suit or other proceeding 
institnted by the holder of snoh certificate regarding such property is pending, tho person 
to whom snoh grant is made shall, on applying to the Court in which snoh suit or proceeding 
is pending, be entitled to take the place of such holdor in sucli suit or proceeding : 

Provided that, when any certificate is superseded under this section, all payments made 
to tho holdor of Huch certificate in ignorance of such supcrsosBiou shall be held good against 
claims under the probato or letters of administration. 

153. [Repealed— Act VII of 1889, Sched. I.] 

164. The following amendments shall be made in tho Hindu Wills Act, 1870, n(amoly) 

(e ) For the portion of secticA two commencing wilh the words “sections one hundred 
und seventy -nine,’* anti ending with tho words “administrator with tho will annexed, ,f tho 
words “ and section one hundred and oighty-Hoven ” shall ho substituted. 

(b.) The third clause oft section throe nnd tho last clause of soction six shall bo re- 
pealed. 

(c.) In section six, for tho words “one hundred and three and one hundred and uiglily- 
two 1 * tho words “ and one hundred and throe” shall bo substituted. 


See p. 870. # 

155. An grants of probato of tho will or letters of administration to the estate of any 
deceased Hindu, Muhammadan or Buddhist, or any person exempted under section 882 of the 
Indian Succession Act, 1805, which, before this Act comos into force, havo been made in 
British Burma, %W 1l , whonover such grant would havo been lawful if this Act bad boon in 
force, be deemed to have been made in accordance with law. 

8eo pp. 15, 85. 

156. In the »econd%ohedule to tho Indian Limitation Act, 1877, No. 43, after the figures 

*821” the following shall be inserted, namely— “or under the Probate and Administration 
Act* 1881, section 189 or 140.” , _ „ _ 

157. (1) When a grant of probate or letters of administration is revoked or annulled 
under this Act, the personto whom the grant was made shall forthwith deliver up the probate 

01 Court which made the grant. . .. 

. W If such person wilfully and without sufficient oause omits to to dohvw uj^the protete 
letters, ho shall be punished with fine winch may extend to one thousand rupees, or with 
imprisonment which may extend to three months, or with both. . 

Thi. Mrtton hi bJL added by .. IV of Aot VI of 1889. It oorre.powU with fc 838 which 
was added by the said Aot to the I ndian Succession Aot. See p. 861. 
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ACT VI OF 1889. 

Passed by the Govebnob-Genbbal of India in Council. 

(Received the assent of the Governor-General on the 8 th March , 1880.) 

An Act to amond the Indian Succession Act, 1865, the Probato and Administration Act, 
1881, the Court-foes Act, 1870, and the Indian Stamp Act, 1879, and to make provision with 
respect to certain other matters 

Whkbeas it it expedient to amond the Indian Snooossion Act, 1865, the Probato and Ad- 
ministration Act, 1881, the Court-foes Act, 1870, and tho Indian Stamp Act, 1879, and to make 
provision with respect to certain other matters ; It is hereby enacted as follows 

1. (1) This Act may be called tho Probate and Administration Act, 1889. 

(2) It applies to tho whole of British India (inclusive of Upper Bnrma oxcont the Shan 
States) ; and 

(8) It shall come into force at once. 

Indian Succession a rr, 1865. 

2. After the 4th olanso of tho explanation to Bcction 234 of tho Indian Succession Act, 
1865, tho following shall be added, namely : — 

“ 5th, that the person to whom tho grant was made has wilfully and without reasonable 
oanso omitted to exhibit an inventory or account in accordance with the provisions of Pail 
XXXIV of this Act or has exhibited under that Part an invontory or account wliioli is untrue 
in a material respect.’ 1 

8. In section 244 of tho samo Act, for the words “ and that the petitioner is tho executor 
thoro namod” tho following shall bo subutitatod, namely : — 

11 tho amount of assets which nro likely to come to tho petitioner's hands, and 

" that the petitioner is tho executor named in tlio will j”. 

4. For the Inst forty-two words of section 254 of tho same Act the following shall bo 
substituted, namely 

" he having undertaken to administer tho same, and to make a full and truo inventory of 
the said property and credits and exhibit tho same in this Court within six months from tho 
date of this grant or within such further time as tho Court may from timo to time appoint, 
and also to render to this Court a truo aocount of tho said property and credits within ono year 
from tho same dnto or within such further time as the Court may from timo to time appoint.” 

5. For tho Inst forty-five words of section 255 of the samo Act tho following shall bo 
substituted, namely : — 

“ho having undertaken to administer the same, and iaonako a full and true inventory of 
tho said property and credits and exhibit tho same in this Court within six months from tlio 
dato of this grant or within such furthor timo as the Court mav from timo to timo appoint, 
and also to ronder to this Court a truo account of the said property and credits within ono 
year from the same dato or within suuh further time as the Court may from timo to timo 
appoint." 

6. In seotion 256 of tho same Act, for the words “ Every person to whom any grant of ad- 
ministration shall bo committed ” tho wonts “ Every peAon to whom any grant ofgjletters of ad- 
ministration is committed” shall bo substituted. 

7. For seotion 277 of the same Act the following shall be substituted, namely : — 

“ 277 (1) An executor or administrator shall, within six months from the grant of pro- 

bato or letters of administration, or within hucIi further time as the Court which granted the 
probato or letters may from time to time appoint, exhibit in that Court an inventory contain- 
ing a full and true estimato of all the property in possession, and dl the oredits, and also all 
the debts owing by any person to which the executor or admini mrator is entitled in that 
character, and shall in like maimer, within one year from the grant or within suoh further 
timo as the said Court may from time to time appoint, exhibit an account of tho estate, Allow- 
ing the assets which have come to his hands and the manner in which they have been applied 
or disposed of. 

“(2) The High Court may from time to time prescribe the form in which an inventory or 
account under this seotion is to be exhibited. 

" (8) If an executor or administrator, on being required by the Court to exhibit an inven- 
tory or account under this Bection, intentionally omits to ©©imply with tho requisition, he shall 
be deemed to have committed an offence under seotion 176 of the Indian Penal Code* 

(4) The exhibition of an intentionally false inventory or account under this section shall 
be doomed to be an offence under section 198 of that Code." 

8. In seotion 277A of the same Act, for the words " it is sought to obtain a grant" tho 
words "a grant baa been made,” and for the words and figures “ the person applying far ad- 
Jninicttwtiaii after the dret day of April, 1878," the word "administrator" " shall be 
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0. (1) In sootion 288 of tho earn o Act, for tho words “ tho conntry in wliioh be was 
domiciled ” tho words “ British India ” shall be substituted. 

(2) The illustration to the same section is hereby repealed. 

10. To the same Act the following shall be added, namely : — 

“888. (1) When a grant of probato or letters of administration is rnvokod or annnlluti 
undor this Act, the person to whom tho grant was made shall forthwith deliver up the probate 
or lettors to the Court which mado the grant. 

“ (2) If suoh person wilfully and without reasonable cuubo omits so to deliver up tho pro- 
bate or letters, he shall be punished with fine which may extund to ono thousand rupees, or 
with imprisonment of either description for a torn which may extend to three months, or 
w’th both.” 

Probate and Administration Act , 1881. 


11. After the 4th clause of tho explanation to section 50 of the Probate and Administra- 
tion Act, 1881, tho following shall bo uddod, namely : — 

“6th, that tbo person to whom tho graq^ was mado has wilfully and without reasonable 
cause omitted to exhibit an inventory or account in accordance with the provisions of Chapter 
VII of this Aot, or has exhibited undor that Chapter an inventory or account which is untrue 
in a material respect.” 

12. For tho portion of section 70 of the sumo Act beginning with tho words “ ho having 
undertaken to odministor tho samo ” and ending with tlio words “ within ono year from t he same 
date” tho following shall bo substituted, namely 

“ he having undertaken to administer tho sume and to make a full nud trno inventory ot 
tho said property and credits and exhibit tlin same in this Court within nix months from tho 
date of this grant or within such furthor time as tlio Court may from time to time apjioiiit, 
und also to roudor to this Court a true asoount of tin* said property ami credits within one yoar 
from the samo date or within suoh furthor timo uh the Court may from time to time appoint.” 

18. For tho portion of section 77 of the samo Act beginning with tho words “ho having 
undertaken to administer tho same ” and ending wit li the words “ within ono yoar from tho 
tho same date” tbo following shall bo substituted, namely 

“ho having uudertakon to administer the same, and to make a full and true inventory of 
tho said property and credits and exhibit tho samo in this Court within six months from tho 
date of this grant or within suoh furthor timo as tlio Court may from time to time appoint, 
and also to render to this Court u truo account of tho said property and credits within ono 
yoar from the same dato or within suoh further timo as the Court may from timo to timo 
appoint.” 

14. For section 90 of the same Act the following shall bo substituted, namely 

“90. (1) An executor or administrator has, subject to the provisions of this section , 
power to dispose, as ho thinks fit, of tho property for the time I* mg vested in him nndei 

“(2)* The power of an Aoculor to disposo of immoveable property so vostoil in him is 
subjeot to any restriction wliioh may bo imposod in this behalf by tho will appointing him, 
uuloss probate has been granted to him and the Court which granted the probato permits him 
by an order in writing, notwithstanding tho restriction, to disposo of any immoveable property 
specified iu the order in a manner permitted by the ordor. 

“(8) An administrator may not, without tho previous permission of tho Court by which 
the lotters of administration were granted, — . . . 

(а) mortgage, charge or transfer by sale, gift, exchange or otherwise any immoveable 
property for tho time being vested in him undor section 4, or 

(б) lease any such property for a term exceeding five yoars. 

“(4) A disposal oflproperfcy by an executor or administrator m contravention of snb- 
section (2) or suWtio^), as thi case may bo, is voidable at the instance of any other 

ixirson ^tmsted 1 ^ he p ^^ t ^ r lefcfcers of administration is or a re granted under this Act 
there shall be endorsed thereon or annexed thereto a copy of sub-seotions (1), (2), and (4), or of 
Bub-sections fl). (8) and (4), as tho case may bo. , ... 

“ (8) A probate or letters of administration shall not be rendered invalid by reason of the 
endorsement or antiexara required by the last foregoing sub-section not hartng been made 
thereon or att^h^ te^Vbw shall tho absence of such an endowment or annex** 
authorise an e^cutor or administrator to act otherwise than in accordance with the provisions 

0t ^section 08 of the samo Aot tho following shall be substituted, namely:-- 

“ 08. \ An executor or administrator shall, within six months from tho grant of pro* 

bate or lotos of administration, or within such £art ^J.. ti . m 
the probate or letters may from time to time appoint, exhibit us that Oourl ^ 
tein/pgTfeU totototoe of aU the property in pmemha, and all the credit* end also 
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ill the debts owing by ray person to which tho executor or administrator is entitled in that 
character, and shall in like manner, within one year from the grant or within each farther 
time as the said Court may from time to time appoint, exhibit an account of the estate, showing 
the assets whioh have come to his hands and the manner in whioh they have been applied or 
disposed of. 

*' (2) The High Court may from time to time prescribe the form in which an inventory or 
account under this section is to bo exhibited. 

“ (B) If an executor or administrator, on being required by the Court to exhibit an in- 
ventory or aooount under this section, intentionally omits to comply with the requisition, ho 
shall be deemed to have committed an offence under Bection 176 of tho Indian Penal Code. 

“ (4) The exhibition of an intentionally false inventory or account under this section 
shall be deemed to bo an offeneo under section 198 of that Code." * 

16. In section 99 of the samo Act, for tho words “ it is sought to obtain a grant" tho 

words 41 a grant has boon made", and for the words “ tho person applying for administration" 
the word 44 administrator ", shall bo substituted. * 

17. To tho same Act the following shall be fludod, namely : — 

41 157. (1) When a grant of probate or letters of administration is revoked or annulled 
under this Act, tho person to whom tho grant was made shall forthwith deliver up tho probate 
or letters to the Court whioh mado tho grant. 

44 (2) If such person wilfully and without sufficient cause omits so to deliver up the 
probate or lottors, ho shall bo punished with fim* whioh may extend to one thousand rupees, 
or with imprisonment whioh may extend to throe months, or with both." 

Court-fees Act, 1870, and Indian Stamp Act , 1879. 

18. (1) Article 1G (Administration-bond) of tho^ocond gohedule to the Court-fees Act, 
1870, is hereby repealed 

(3S) In artiolo G of the second schedule to the Court-foos Act, 1870, for the words " Bail- 
bond or other instrument of obligation not otherwise provided for by this Aot, when given 
by the direction of any Court or executive authority 11 tho following words shall bo substitu- 
ted, munoly : — 

“ Bail-bond or other instrument of obligation givon in porsuanoo of an order made by 
a Court or Magistrate under any section of the Code of Criminal Procedure, 1882, or the Code 
of Civil Procedure.” 

(3; In article 2 of the iirst schedule to tho Indian Stamp Act, after the words 41 Adminis- 
tration-bond 41 tho following shall bo added, namely 

“ including a bond given under section 256 of tho Indian Succession Aot, 1865, sec- 
tion G of tho Uovernraont Savings Bunks Act, 1873, •sootion 78 of the Probate and 
Administration Aot, 1881, or section 9 or uection 10 of tho Succession Certificate Aot, 1889.*' 

(4) In article 13 of the first schedule to tho Indian Stamp Act, 1879, after the words 
44 not otherwise provided for by this Aot " there shull bo added Ae words 14 or by the Court- 
fees Act, 1870." 

Miscellaneous, 

19. Notwithstanding anything in section 90 of the Probato and Admits tration Aot, 
1881, a disposal of property by an executor or administrator who was appointed before tho 
commencement of this Art, and to whom the provisions of that section were applicable, shall 
not bo void by roasou only that tho consent of tho Court to tho disposal of tho property was 
not obtained. 

20. (1) Any penalty or forfeiture under section 196 or seotion 19H of the Court-fees 
Act, 1870, may, on the certificate of tho Chief Controlling Bevonne^uithority, be reoovered 
from the exeoator or administrator as if it were an arrear of land-revenue by ray Collector 
in any part of British India. 

(2) The Chief Controlling Revenue-authority may remit the whole or ray such penalty 
or forfeiture, or any further penalty payable nndor section 19E of the said Aot. 

21. The following portion of seotion 7, clause 8 of the Aot of the Lieutenant-Governor of 
Bengal in Connoil, No. vll of 1688, entitled the Public Demands Recovery Aot, I860; namely *• — 

44 or in the following sections rad portions of the following Act passed by the Governor- 
General in Council, that is to say, in Aot Vll of 1870, 4 the Court-fees Act/ sections 196* 1BH»” 
is hereby repealed. 
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THE SUCCESSION CERTIFICATE ACT, 1889. 

CONTENT 8. 

Sections. 

1. Title, commencement, extent and application. 

2 . Repeal. 

8. Definitions. 

4. Proof of representative title a condition precedent to recovery through the Courts of 
<tebts from debtors of deceased persons. 

6. Court having jurisdiction to grant oriHificnto. 

6. Application for certificate. 

7. Procedure on application. 

8. Contents of certificate. 

9. Requisition of security from grantee of certificate. 

10. Extension of certificate. 

11. Forms of certificate and extended certificate. 

12. Amondmont of certificate in respect of lowers as to securities. 

18. Amondmont of Act VII, 1870. 

14b Mode of collecting court-furs on certificates. 

15. Local extent of certificate 

16. Effect of certificate. _ 

17. Effect of certificate granted or extended by British representative in Fonngi Stnto. 

18. Revocation of certificate. 

19. Appeal. 

20. Effect on certificate of previous certificate, probate or letters of ml ministration. 

21. Effect on certificate of Bubsequeut probate or letters of administration. 

22. Validation of certain payments made in good faith to holder ol invalid certificate. 

28. Prohibition of exercise of certain powers by curators. 

24. Effect of certain probates and letters. 

25. Effect cif decisions under this Act, and liability of holder of certificate thereunder. 

26. Investiture of inferior Courts with jurisdiction of District Court for pnrjiosofl of this 

Act. 

27. Surrender of superseded and invalid certificate. 

28. Provisions with respect to certificates under Horn bay Regulation VIII of 1827. 

THE FIRST SCHEDULE.— Enactments repealed. 

THE SECOND SCHEDULE.— Forms of Certificate and Extended Certificate. 


ACT NO. VII OF 1889. 

Passed by the Govbrnor*General of India in Council. 

(Received the aaaent of the Governor’ General on the 8th March , 1889.) 

An Act to facilitate the collection of debts on successions and afford protection to parties 
paying debts to the representatives of deceased persons . A » w i 

Whereas it is expedient to facilitate the collection of debts on successions and afford pro- 
t cation to partial paying debts to the representatives of deceased person, s It is hereby enact. 

*lf° 1 (l)*ThL Art may be called the Succession Certificate Aot. 1880. 

[SI 2 *«rt«ttit 1 to n tbe^vrholo I of (inclusive of’ Upper Burma except the Shan 
"ft'llnt a certificate .bail not be^ntodthc^ 

SnoosSttoi?’ ArtfuSsT orbyptobrt s*rt wffl2fwMch*Hiiidu Will. Act. WO. applio. or by. 
1 “ t T ^ed^’tbe M JE5. « repealed the extent mention- 

®d in the third column thereof* 
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(2) But nothing in this Act shall affect any certificate granted before the commencement 
of this Act nnder Act XXVII of I860 or any enactment repealed by that Act. 

(8) Any enactment except this Aot and section 152 of the Probate and Administration 
Act, 1881, or any document, referring to any enactment repealed by this Aot or to the corre- 
sponding portion thereof. 

8. In this Act, unless there is something repugnant in the subject or context,— 

(1) “ District Court/' subject to the other provisions of this Aot and to the provisions 
of proviso (6) to Beotion 23 of the Punjab Courts Aot, 1 884, and of any other like enactment 
« for the time being in force, moans a Court presided over by a Distriot Judge : and 

S " security ” means — 

any promissory note, debenture, stock or other security of the Government of India j 
(b) any bond, debenture or annuity charged by the Imperial Parliament on the revenues 
of India; 

(e) any stock or debenture of, or share in, a oompany or other incorporated institution ; 

(d) any debentnre or other security for money issued by, or on behalf* of, a local 
authority ; * 

(a) any other security which the Govornor-General in Council may, by notification in tho 
Gazette of India, declare to bo a security for the purposes of this Act. 

4. (1) No Court shall— 

(a) pass a dccreo against a debtor of a deceased person for paymont of his debt to a 
person claiming to bo entitled to the effects of the deoeased person or to any pert thereof, or 
(b) proceed, upon an application of n person claiming to be so entitled, to execute against 
snoh a debtor a decree or order for tho payment of his debt, 
exoept on the production, by tho person so claiming, of — 

(i) a probate or lotters^pf administration evidencing the grant to him of administration 
to tho estate of the deceased, or * 

(ii) a certificate granted under section 36 or section 37 of the Administrator General's 
Act, 1874, and having tho debt mentioned therein, or 

(iii) a certificate granted nnder this Act and having tho debt specified therein, or 
(ivj a certificate granted nnder Act XXVII of I860 or an enactment ropoaled by that Aot, 
or 

(v) a certificate granted nnder the Regulation of the Bombay Cede No. VIII of 1827 
and, if granted after tho commencement of this Act, having tho debt specified therein. 

(2) Tho word “debt" in sub-section (l) includes any debt except rent, revenue or profits 
payablo in respect of land used for agricultural purposes. 

5. The District Oourf within the jurisdiction of which the deceased ordinarily resided 
at the time of his death, or if at that time lie hod no fixed place of residence then within the 
jurisdiction of which any part of the property of tho deceased may lie found, may grant a 
certificate under this Aot. 

G. fl) Application for such n certificate must be made to the District Court by a petition 
signed and verified by or on behalf of the applicant in the manner proscribed by the Code of 
Civil Procedure for tho signing and verification of a plaint by or on behalf of a plaintiff, and 
setting forth tho following particulars, namely 
(a) the time of the death of the deceased ; 

(b) tho ordinary residence of the deceased nt the time of his death and, if sffbh residence 
was not within tho local limits of the jurisdiction of the Court to which the application is 
made, then the property of the deceased within those limits ; 

( 0 ) the family or other near relatives of the deoeased and their respective residences; 

(d) the right in which the petitioner claims ; 

( 0 ) the absence of any impediment under section 1, sub-section (4), or under any other 
provision of this Act or any other enactment, to tho grant of the cemifioato or to the validity 
thereof if it were granted ; and 

(f) the debts and securities in respect of whioh the certificate is applied for. 

(2) If the petition contains any avermont whioh the person verifying it knows or be- 
lieves to be false, or does not believe to be true, that person shall be subject to punishment ac- 
cording to the provisions of the law for the time being in force for the punishment of giving or 
fabrieoting false evidence. 

7. (1) If the District Court is satisflod that there is ground for entertaining the appli- 
cation, it shall fix a day for the hearing thereof and oause notice of the application and of the 
day fixed for the bearing— 

(a) to be served on any person to whom, in the opinion of the Court, special notice of the 
• application should be given, and 

(6) to bo posted on some conspicuous part of the court-house andpublished in such other 
manner, if any, as the Court, subject to any rules mado by the High Court in this behalf) 
thinks fit. 
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•nd upon the day fixed, or aa soon thereafter aa may be practicable, shall proceed to decido 
in a summary manner the right to the certificate. 

(2) When the Court decides the right thereto to belong to the applicant, it shall make an 
order for the grant of the certificate to him. 

(8) If the Court cannot deoide the right to the certificate without determining questions 
of law or fact which teem to it to be too intricate and difficult for determination in a summary 
proceeding, it may nevertheless grant a certiflcuto to the applicant if ho appears to bo tho per- 
son having primA facie the best title thereto. 


(4) When there are more applicants than one for a certificate and it appears to tho 
Court that more than one of such applicants arc interested in the estate of tho deceased, the 
Cohrt may, in deciding to Whom the certificate is to ho granted, have regard to tho extent of 
interest, and the fitness in othor respects, of the applicants. 

# 8. When tho District Court grants a certificate, it shall therein specify the debts and 

securities set forth in the application for the certificate and may thereby empower tho person 
to whom the gertifleate is granted — 


'a) to reooive interest or dividends on, or* 
6) to negotiate or transfer, or 


(c) both to receive interest or dividends, on, and to nogotiato or transfer, 
the securities or any of them. 

9. £ l ) The District Conrt shall in any case in which it proposes to proceed under section 
7, sub-section (8) or snb-sootion (4), and may, in any othor case, require, os a condition prece- 
dent to the granting of a certificate, that the person to whom it proposes to mnko 1 no grant 
shall give to the Judge uf tho Court, to onure for the bonuflt of the Judgn for the time being, 
a bond with one or more surety or sureties, or other sufficient security, for rendering an ac- 
count of dobts and securities roooived by him and for indemnity of portions who may be en- 
titled to the whole or any part of those debts and securities. * 

(2) Tho Court may, on application mado by petition and on canso shown to its satisfac- 
tion, and upon suoh terms os to security, or providing that tho money received be paid into 
Court, or otherwise as the Court thinks fit, assign the bond or other seourity to somo pro] mu* 
person, and that person shall thoreupon bo entitled to sue thereon in his own nsmo as if it had 
boon originally givon to him instead of to tho Judge of the Court, and recover, as trustee for 
all persons interested, suoh amount as may be recoverable thereunder. 

10. (1) A District Court may from time to time, on the application of tho holder of a 
certificate under this Act, extend the certificate to any debt or seenrity not originally specified 
therein, and every suoh extension shall have tho same effect as if tho dobt or security to which 
the cortifioate is extended had been originally specified therein. 

(2) Upon the extension of a certificate, powors with respect to tho receiving of interest 
or dividends on, or the negotiation A* transfer of, any security to which tho certificate has born 
extended may be conferred, and a bond or further bond or othor seourity for tho purposes 
mentioned in the last foregoing section may be required, in the same manner »s npon the 
original grant of a certificate. * 

11. Certificates shall be granted and extensions of certificates shall bo made, as nearly as 

cironmstanoes admit, in the forms set forth in the second schedule. 4* 

12. Where a District Court has not conferred on the hriSler of a cortifioate any power 
with rospeot to a seourity specified in tho certificate, or has only empowered him to receive in- 
terest or dividends on, or to negotiate or transfer, tlio security, the Court may , on application 
made by petition and on oanse shown to its satisfaction, amend tho certificate by conferring 
any of the powers mentioned in section 8, or by substituting ony one for any other of those 


powors. 

13. (1) For articles 11 and 12 of tho first schedule to the 
lowing shall be substituted, namely : — 


Court-foes Act, 1870, the fol- 


ii 


Number. 



Proper fee. 


11. Probate of a will 
or letters of adminis- 
tration with or without 
annexed. 


If the amount or value of 
the property in respect of 
whioh the grant of pro- 
bate or letters is mado ex- 
ceeds one thousand rupees. 


Two per centum on suoh amount or 
value : provided that when, after the 
grant of certificate under the Suc- 
cession Certificate Act, 1889, or any 
enactment repealed by that Act, or 
under the Regulation of the Bom- 
bay Code No. Vlll of 1827, in re- 
spect of any property inoiuded in an 
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Number. 


Proper fee. 


estate, a grant of probate or letters 
of administration is made in respect 
of the same estate, the fee payable 
in rospeot of the latter grant shall 
be reduced by the amount of the feo 
paid in rospeot of the former grant. 


# * 12. Certificate under 
the Succession Certi- 
ficate Act, 1889. 


In any ease ... 


Two per centum on the amount or 
value of any debt or security speci- 
fied in the certificate under section 
8 of the Act, and three per contum 
on the amount or valuo of any debt 
or security to which the certificate 
is extended nnder section 10 of the 
Act. 


° 12A. Certificate nnder 
tho Bognlattafc of the 
Bombay Code No. VIII 
of 1827. 


Note. — (1) The amount of a debt is 
its amount, including interest, on tho 
day on which tho inclusion of tho 
debt in tho certificate is applied for 
so far as such amount can be ascer- 
tain ml. 

(2) Whether or not any power with 
respect to a security specified in a 
certificate has been conferred under 
the Act, and, where such a power 
has been so conferred, whether the 
power is for tho receiving of interest 
or dividends on, or for tho negotia- 
tion or transfer of, the security, or 
for both purposes, the value of the 
security is its market- value on the 
jay on which the inclusion of the 
security in the oortifioate is appliod 
for, so fnr ns snob valuo can be as- 
certained. 

(1) As regards debts and securities, 
the same fee as would be payable in 
rospeot of a certificate under the 
6 accession Certificate ^.ot, 1889, or 
in rospeot of an extension of such 
a certificate, as the cubo may be, 
and 

(2) as regards other property in re- 

spect of whioh the certificate is 
granted, two per contum on so much 
of tho amount or value of such 
property as exceeds one thousand 
rupees.” • 


(2) In the Court-fees Act, 1870, section 19, clause viii, for tho words and figures “ and 
certificate mentioned in tho First Schedule to this Act annexed, No 1 2,” tho words and figures 
11 and, save as regards debts and securities, a certificate under Bombay Begnlation VIII of 
1827 ” shall be substituted. 

14. (1 ) Every application for a certificate or for the extension of a certificate must be 
accompanied by a deposit of a sum equal to the fee payable under the first schedule to the 
Court-fees Act, 1870, in rospeot of the certificate or extension applied for. 

(2) If the application is allowedi the sum deposited by the applicant shall be expended, 
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vndor the direction of the Court, in the purchase of the stamp to bo used for demoting the fee 
paayable as aforesaid. 

(3) Any sum reoeivod under subjection (1) and not oatpondod under sub-soction (2) shull 
be tefanded to the person who deposited it. 

15. A certificate under this Act shall have effect throughout the whole of British India. 

10. Subject to the provisions of this Act, the certificate of the District Ci urt shall, with 
respect to the debts and seonritics specified tliereiu, be conclusive as against the persons owing 
such debts or liable on such securities, and shall, notwithstanding any contravention of section 
1, sub-section (4;, or other defeot, afford full indemnity to all such persons as regards nil pay- 
xnouts made, or dealings had, in good faith in respect of snob debts or securities to or with the 
porson to whom the certificate was granted. 

17. Whore a certificate in the form, as noarly os circumstances admit, of tno second 
schedule has been granted to a resident within a Foreign State by the British rcprcncnUt ivo ac- 
credited to the State, or whero a certificate so granted has been extendod in sm-h form by 
such representative, the certificate shull, when stnmpod in accordance with the provisions of 
the Court-fees Act, 1870, with respect to certificates under this Act, have the same offoct in 
British India as ft certificate granted or extended under this Act. 

18. A certificate granted under this Act may bo revoked for any of the following onuses, 


namely proceedings to obtain tho certificate were defective in substance ; 

(b) that the certificate was obtained fraudulently by tho making of a false HUggftdion, or 
by tho concealment from the Court of something material to the ense ; 

(c) that the certificate was obtained by moans of an nntruu allegation of a fuel essential 
in point of law to justify tho grant the theroof, though such allegation w is mad i in ignorance 

or inadvertently j . . 

(d) that the certificate has beoomomsoloss and inoperative t»ough circumstances j 

(c) that a decroo or order mode by a competent Court iu u suit or other proceeding with 
respect to effects comprising debts or securities specified in tho certificate renders it proper 

that tho certificate should be rovokod. , u n r ui-i n A , tv * 

19. (1 ) Subject to tho othor provisions of this Act, an appeal shall be to the Higl Court 
from an order of a District Court grunting, refusing or rovokmg a eertihento under this Art, 
and tho High Court may, if it thinks fit, by its order on the appeal, declare the jHirson to 
whom tho K oortifiento should bo granted and direct the District Court , « m i an jP«w being 
made thorofor, to grant it accordingly in supersession of tho cer i e , y, y 

^”'"(2^ An appeal under sub-seotkm (1) must bo preferred within tho time allowed for an ap- 

peal nndor the Code of Civil Procedure. vrvi nM #i YT.VUnf fhn 

(3) Subject to tho provisions <ff sub-seotion (1) and of Chapteis XLVI and XLvir e 
Code of Civil Procedure a* applied by section 0*7 of that Code, an onlor of a lhatn. t Court 

(2) Whon at tho time of tho grant of the probate or ‘‘•'^".“J^obt or Lourdy 
instituted by tho holder of tho certificate regarding t ^ whifii^tlus suit or 

the porson to whom the grant is made shall, on . th ° folder of tho certificate in the 

proceeding is pending, be ontitlod to take tho place of the nojaor 

BDit or proceeding. • . . , . Unnrt BnTW . rso ded or is invalid by roason of 

22. Whero a certificate under this ActhaBbe^ of tho grullt of a certificate 

^certificate having been revoked under Bwtion 1 0T by reason of a certificate having 

to a person named in an appellate order under secti o r letters of administration, or 

been previously granted, or by reason of a u„ (l ug regards debts and securities 

tor any other cause, all payments made, or* dealings ^ hol( j or of that corn lien te in 

specified in the superseded or invalid oertiheate, to d against claims under any other 

ignorance of its supersession or invalidity, shall be no g h 

SsEtSS not exercise 40 the °* C ° rtifl08te 

or to the executor er administrator. . { curator authorised by a Court to 

(2) But persons who have paid debts or rents to a enraw 
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receive them shall be indemnified, and the curator shall be responsible for th* payment there- 
of to tho person who has obtained the certificate, probate or loiters of administration, as the 
ease may be. 

24. Any probate or letters of administration, granted before the first day of April, 1881, 
by any Supreme or High Conrt of Judicature, or by the Oourt of a Recorder in Burma, in 
any ease in which the deceased person was not a British subject within the meaning of that 
expression as used in tho charters of tho Supreme Courts of Judicature, and in which any 
assets belonging to him were at the time of his death within the looal limits of the jurisdic- 
tion of the Court shall, for the purpose of the recovery of debts, the protection of persons 
paying debts, and the negotiation or transfer of securities included in the estate of the de- 
ceased, bo deemed to have and to have bad tho effoot which a grant of probate or letters 
of administration has under the Indian Succession Aot, 1866 : 

Provided that nothing in this section shalt be construed to validate any disposal of pro- % 
party by an executor or administrator which has before the commencement of this Aot been 
declared by any competent Coart to be invalid. ft 

26. No decision under this Aot upon any question of right between any parties shall be 
held to bar the trial of the same question in any suit or in any other proceeding between the 
same parties, and nothing in this Aot shall be construed to affect the liability of any person 
who may receive the whole or any part of any debt or seenrity, or any interest or dividend on 
any seenrity, to account thorefior to tho person lawfully entitled thereto. 

26. (1) The Local Government may, by notification in the official Gazette, invest any 
Court inferior in grade to a District Court with tho functions of a District Court under this 
Aot, and may cancel or vary any such notification. 

(2) Any inferior Court so invested shall, within the looal limits of its jurisdiction, have 
concurrent jurisdiction with the District Court in the exercise of all the powers conferred 
by this Act upou the District Conrt, and tho provjpions of the Aot relating to the District 
Court shall apply to such an inferior Court as if it w ere a District Court : 

Provided that an appeal from any such order of an inferior Oourt as is mentioned in 
sub-section (1) of section 19 shall lio to tho District Court, and not to the High Court, and 
th.it tho District Court may, if it thinks fit, by its order on the appeal, make any such declara- 
tion and direction as that sub-section authorises the High Oourt to make by its order on an 
appeal from an order of a District Court. 

(8 J An order of a District Conrt on an appeal from an order of an inferior Court under 
tho last foregoing sub-section shall, subject to the provisions of Chapters XL VI andXLVII of 
tho Code of Civil Procedure as applied by section 64? of that Code, be final. 

(4) The District Court may withdraw any proceedings under this Aot from an inferior 
Court and may either xtBelf dispose of them or transfer them to another suoh Court established 
within tho local limits of the jurisdiction of the District Cofc and having authority to dispose 
of the proceedings. 

(5) A notification under aub-BCotion (1) may specify any inferior Court specially or any 

class of such Courts in any local area. ♦ 

(6) Any Civil Court which for any of the purposes of any enactment is subordinate to, or 
subject to the control of, a District Court shall for the purposes of this seetion bo deemed to be 
a Conrt inferior in grade to a District Court. 

27. (1) When a certificate under this Act has been superseded or is invalid from any of 
the causes mentioned in section 22, the holder thereof shall, on the roquisitiosffof the Court 
which granted it, deliver it up to that Court. 

(2) if he wilfully and without reasonable cause omits so to deliver it up, he shall be 
punished with fine which may extend to one thousand rupees, or with imprisonment for a term 
whioh may extend to three months, or with both. 

28. Notwithstanding anything in tho Regulation of the Bombay Code No. VIII of 1827, 
the provisions of section 8, section 0, sab-section (1), clause (/), an# sections 8, 9, 10, 11, 12, 
14, 16, 18, 19, 26, 26 and 27 of this Aot with respect to certificates under this Aot and appli- 
cations therefor, and of seotion 98 of the Probato and Administration Act, 1881, with respect 
to the exhibition of inventories and aecounts by executors and administrators, shall, so for as 
they osn be made applicable, apply, respectively, to certificates granted nnder that Regulation, 
and applications made for certificates thereunder, after, the commencement of this Act, and 
to the exhibition of inventories and accounts by the holders of snob certificates so granted- 
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TUB FIRST SCHEDULE. 
Enactments espial id. 


(Sse section 2. 


Humber and year. 


Subject or title. 


Extent of ropeal. 


Acte of the Governor General %n Council, 


XXVII of I860 


Collection of debts on sue* 
cessions. 


So much os has not boon repealed. 


XIV of I860 


XV of 1874 


Bombay Civil Courts Aot, 
1869. 


In section 1(1, from and inclusivo of 
the words and figures “ Bombay Re* 
gubition VIII of 1827” down to and 
inclusivo of the nurds u representa- 
tive of deceased persons) and.” 


Laws Local Extent Act, 
1874. 


So rmidh as relates to Aot XXVII of 
1860. 


XIII of 1879 

V of 1881 
XVIII of 1884 


Oudh Civil Courts Act, 
1879. 


Probate andlLdmmistratum 
Act, 1881. 


Soction 25, clause 8, relating to ap- 
plications foi < ert ideates undor Act 
XXVII of 1860. 

« 

Sections 151 and 153. 


Punjab Courts Act, 1884. 


Soction 29, sub-section (1), clause (a.) 


XII of 1887 


Bengal, Nortli-Westem Pro- 
vinces and Assam Civil 
Courts Act, 1887. 


Section 28, sub-auction (2). clause (c.) 


Act of the Ltfhitenant- General of Bengal in Council. 


VII of 1880 

Pgjblio Demands* Recovery 

In section 7, clause (3), the words 


Act, 1880. 

“ and the note to paragraph 12 
of Schedule I.” 

* 


THE SECOND SCHEDULE. 

Forms of Certificate and Extended Certificate. 

(Bee section 11.) 

In the Court of 

To A. B . 

^Whereas you applied on the day of for a certificate under the 

Succession Certificate Act, 1889, in respect of the following debts and securities, namely 

Debts, 


Serial number. 

Name of debtor. 

Amount of debt, includ- 

ing interest, on date 
of application for 
certificate. 

Description and date of 
instrument, if any, by 
which the debt 

Is secured. 
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Securities. 


Serial number. 

Description. 

Market- value of se- 
curity on date of ap- 
plication for certifi- 
cate. 

Distinguishing 
number or 
letter of 
security. 

Name, title or 
class of security. 

Amount or par 
value of soourity. 







This certificate is accordingly granted to yon and empowers yon to collect those debts 
[and] [to receive] [it? fere*/] [dividends] [on] [to negotiate J [to transfer] [those securities]. 

Dated this day of 

District Judge. 


In tho Court Ul 

On tho application of A . B made to me on the day of , I horoby 

extend this certificate to the following dobts and securities, namely : — 

Debts. 


Sorial number. 

Name of debtor. 

A mount of debt, includ- 
ing interest, on dato of 
application for exten- 
sion. 

Description and date of in- 
strurnnnt, if any, by which 
tho debt is secured. 






Securities. 


Serial number. 

Description. 

Market-value of se- 
curity on date of ap- 
plication for exten- 
sion. 

Distinguishing 
number or letter 
of security. 

Namo, title or 
class of soourity. 

Amount or par 
value of security. 







This extension empowers A. B. to collect those debts [and] [to receive] [interest] [diet- 
dentin] | «h] [to negotiate] [to transfer] [those securities j. 

Dated this duy of 


District Judge, 
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ABATEMENT - 

ascertainment of valuo of annuities for 
purpose of, 381. 

charitable legacies not privileged from, 
880. 

for purpose of, annuities are troatod as 
general legacies, 800. # 

legacies to executor for care or trouble 
not privileged from, 380. 
legacies to wife or child not privileged 
from, 880. 
of annuities, 299. 

of annuities charged on porsonal estato, 
381. 

of Demonstrative legacios, 881, 882. 

of legacies, 880, 881. 

of legacies on deficiency of assots, J80. 

ACCELERATION— 

of gifts, where prior gift is invalid by 
roason of legatee being attesting wit- 
ness, 238. 

ACCEPTANCE— 

by legateo, under Mahomedan Law, 899, 
400. 

by legatee, under Mahomedan Law, effect 
of, 400. 

— of part of legacy, •400. 

of office by oxeentors undor Mahomedan 
law, 403. 

ACCIDENT— 

words introduced into wills by, 84, 86. 

accumulations— 

by Hindfa widow, Right to deal with, 
66, 67. 

what are, 66. 

— ■ investment of, 56, 67. 

direction for, when valid, 226, 227. 
affect of direction for, 227. 

~~ —under Hi*du Law, 226, 227. 
Hindu Widow’s power over, 67. 

i — — — question of intention, 67. 

of husband's estate, power of Ilindn 
female, to dispose of by will 66, 67. 

Rulo in England as to, 227. 
testamentary powers of Hindn widows, 
over, 81. 

trusts for, 61, 226, 228. 

trusts for void under Hindu law, 61. 

acknowledgment— 

of testator of signature made for him by 
another, 07. 


ACKNOWLEDGEMENT— continue. 

of testa tor of signature after » i testation 
is lnsnfiiuinut, 60. 


— utuiini registrar 

and the at tost mg witnesses, 96. 

~7 «« mn y bo by ges- 
tures, 96. * 


, must bn of signa- 

ture on tho will Itefom attestation, 96. 

• 7 * 77 - — — wl *at is suffi- 

cient, 9*— 1)7. 


— whether suffi- 
cient where witnesses have no opportu- 
nity of Booing signature, 96 . 

or where wit- 

are not informed of nature of instru- 
ment, 96# 

by attesting wit- 
nesses, not sufficient, 93. 


ACQUIRED PROPERTY— 


testamentary power of Hindus in Bengal 
over, 46. 


ACT XXV OP 1838- 


S8. 9, 10, .. ... ... 862 

not applicable to wills of persons not 
governed by English Law, 10. 
Provisions of as to wills in India. 9. 
in what oases still applicable, 9. 
originally applicable iu Straits Settle- 
ments, 10. 

to Mahomedan* and Hindus, 10. 

— — to Chinese and English, 10. 

■■■• Bast Indians, 10. 

XTI of 1866, ... ... 867 

XXXIV of 1868, ... ... 888 

XXXV of 1868, ... ... 838 


XXXV OP 1858— 


extended to whole of British India except 
scheduled districts, ... ... 388 

XTIT of 1869, ... ... 876 

XX VII of 1860, ... ... 866 

XLV of 1860, Ch. XI, ... ... 866 

XVII of 1864, s. 82, .. ... 886 

X of 1866, See Indian Succession Air. 

XXI of 1865, Parsee Succession Regu- 
lated by, ... ... 11 (note.) 

II OP 1874— 


8.64, 

s. 66, 

XV of 1874, 
IX of 1876, 
XIII of 1876, 


m. 884 
... 856 
9, 836 
... 896 
... 866 
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ACT II or 1874- 

XIII of 1876, i. 3, ... ... 864 

II o* 1877, «. 1, ... ... 864 

III of 1877, M. 43-48, ... 861 

XV of 1877, ... ... 868 

Bchod. II Art 48, 884. 

■ does not apply to appli- 

cations for probate, 858. 

XIV OF 1882— 

a. 44 Role (b) ... ... 807 

■.488, 867 


V OF 1881— 

Seo Pbobat* and Administbation Act. 


VI of 1881 (DISTRICT DELEGATES 
ACT)- 

applieB to Hyderabad Assigned Districts 
826. 


VI of 1881, .. 2, 

... 852 


... 353 

s. 5* 

... 358 


... 358 

— s. 7, 

... 359 

s. 8, 

... im 

- s. 9, 

... 357 

IX of 1881, s. 8, 

... 356 

VI of 1889, 312, 

... 870 

ss. 2, and 11, 

... 346 

4, 5, 12, 18, 

... 859 

8 . 0 , 

... 809 


... 878 


, ... 874 


.. 879 


... 878 


... 408 


... 878 


... 874 

— s. 19, ... 

... 870 

VII of 1889, 

... 866 


AD OOLLEGENDA BONA— 
Administration limited, 840. 
ADEMPTION— 


arises from supposed intention of testator, 
284. 

definition of, 288. 

does not arise when change in legacy take- 
^glaoe without knowledge of testator, 

■■■■'■ — — where there has been a wrong- 
ful conversion of the bequest, 286. 

- — by a temporary removal, 287. 

■ ■ ■ — where change in legacy has 

taken place by operation of law, 286. 
— or by any legal in- 

strument under which legacy was held, 


— — or where bequest is transferred 
under terms of settlement, 286. 
does not apply to demonstrative legacies, 


ADEMPTION— continued. 

in case of a bequest of something to bo 
received from a third person, 288, 
in case of debt or fund, 287, 288. 
is not caused by subsequent provision 
being made for legatee, 808. 
pro tanto by testator's receipt of thing 
or portion of fnnd specifically bequea- 
thed, 288. 

of bequest of stock, 284, 285. 
of bequests under Mahomedan Law 400. 
of spooifie bequests, 283. 

— — — — of right to receive 

some thing from a third parts, 287. 
specific bequest after, is noff rovivod by 
subsequent codicil, 289. 
when partial, 284. 

where portion of a fund is specifically 
bequeathed to one legatoo and a legacy 
charged on same fund to another, 
288. 


ADMINISTRATION— 

ad collegenda bona, 340. 
application by attorney of executor resi- 
•dont in England for, 336. 
cannot be granted to attorney of exeoutor 
resident within tho jurisdiction, 336. 
do bonis non, 344. 

Rules as to, 844. 

delivery up of grant of, after revoca- 
tion, 361. 

endorsement on grant of, of copy of cer- 
tain subsections of Boot. 00 of the 
Probate Act, 371. 

for use and benefit of lunatio, 837 — 8. 

w of minor, 387—0. 

grant of, correction of errors in, 846. 

■ during minority of minor exe- 

cutor, Z}fi. 

for use and benefit of others, 

885-338. 

■ follows interest under Probate 

Aot where oxeontor renounces or fails 
to accept, 829. • 

— — — pendente lite, 888 f 

effect of, 888. 

■ — — — where there is no exeoutor, 
residuary legatee or representative of 
such legatee, 881. 

in oases of inte^acy, 827, 829. 
limited to becoming party to suit, 889. 
limited to collection or preservation of 
deceased's property, 889. * 

limited to part or estate, cannot be grant 
ed, 848. 

limited, until production of will, where 
it is believed will is in existence, 384. 
notifications authorising appointment of 
District Delegates to receive applica- 
tions for, 14. F 

of effects unadministered, grant of, 344. 
— — Rules ae to, 844. 
of the rest, grant of, 343 344. 
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ADMINISTRATION— continued. 

pendente llte ceases on termination of 
suit, 846. 

persona entitled to grants of, 827—829. 
supplemental grants of, 844—846. 
to Administrator •General in preference 
to others, 831. 

when granted to creditors, 828, 829 
* — to Administrator-General. 323, 

329, 831. 

when limited grant has expired and 
some part of estate is still unadrniniH- 
tored, 844. 

who are entitled to citations bo fore grants 
of, 832; 

ADMINISTRATION BONDS - 

Provisions as to, 859, 8C0 
who must give, 359, 800. 

ADMINISTRATION WITH WILL AN- 
NEXED — 

during lunacy of oxoeutor, 817, 337-8. 

minority of solo exoonior, 337. 

grant of, for aso and benefit of ofihors, 
835, 338. 

to attorney for absent exec atm. 

385 

- to attorney of person entitled 

to similar grant, 335. 

to legal guardian of minor, 337 

with oxooption, 342, 343. 

■■■•■■ ■ whore sole exeontor is a lnnatic 

or minor, 387—8. 

limited to purpose specified in will, 838 
not to be granted to minors or ^orsons of 
unsound mind, 881. 

— — — to married women un- 

der Succession Act without consent of 
husband, 831. 

• to universal or residu- 
ary legateo, until citation to next of 
kin, 831—2. 

procedure whoro codicil is discoverer! 
after grant of, 846. 

under what circumstances granted to 
residuary legatee, 329, 830. 
when granted to representative of re- 
siduary legatee in case of Hindu, 380, 

when granted to universal legatee, 381 . 
where executor renounces or fails to 
• accept, 837. 

under Probate Act, 829. 

who are entitled to citations before 
grant, 882. 

administrator— 

ad oolleginda bona, Powers of, 840. 

'I r sales by, 840. 

appointed for purpose of suit, authority 
of, 889. 

appointment of person other than the 
one who, under ordinary circumstances, 


ADMINISTRATOR— ronMnued* 

would be entitled to administration 
340, 841. 

de bonis non, circumstances under which 
appointed, 844. 

durante mtnoro totals, 316, 810. 

\DMINISTRRTOE-GENERAL— 

administration by, under Regimental 
Debts Act, 878. 

grants of administration to, 828, 329 
limitation of grants to, 855. 
whon entitled to administration in pro- 
forouoe to others, 831. 
when entitled to citation, 832. 

ADOPTED SON— 

under Hindu law regarded as begotten 
by adopted father, 48, 49 

ADOPTION— 

right of, cannot bo limited by will, 58. 

AGENT — 

appointment of, b) executors, 891. 
liability of educators for acts of, 875, 891. 
of absont executors, grant of administra- 
tion to, 386, 830. 

Responsibility of executor for nets of 
875, 891. 

\FTER ACQUIRED TROPERTY- 
wlien passed by the will, 184—5. 

\ LIENS — 

wills under Mahomodan law in favour of, 
890 

wills of, 74 

wliothor appointment of as executors is 
valid under Mahomodan law, 402. 

ALIENATION— 

bequests with restriction against, 52, 267, 

2G8. » 

ALTERATION— 

in grants of probate or administration, 
345, 346. 

in will, effect of, 121, 122. 

attestation of, 121. 

. . in what respect different from in- 

terlineation, 128. 

when deliberative, 78. 

of will when prevented by fraud, 88. 

ALTERNATIVE BBQUB8T8- 

179-180. 

AMBIGUITY— 

admission of parol evidence in oaseef 
patent, 184, 148-150. , 

parol erfdenoe not admtoeiMe in om» of 
patent, 1*4 — 14B. . 

ANCESTRAL property— 

ta«ta.mentM7 Hindu, in B«*nl 

over, 46. 


I* li * 
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ANDAMAN AND NIOOBAR ISLANDS — APPOINTMENT— 


notification under Aot V of 1881 as to, 
14, 886. 

ANIMUS REVOCANDI— 

mnet accompany all acta of revocation, 
119. 

► ANIMUS TE8TANDI— 

evidence admissible to show, 68. 
in Mahomodan Wills, 894. 
will not valid without, 68. 
proof of in caae of paper of equivocal 
character, 65. 

ANNUITY— 

abatement of, 209. 

abatement of, with other annuities, 300. 
ascertainment of value of. 299. 
ascertainment of valne or, for purpose of 
abatement, 881. 

bequest of, with direction as to property 
from which payable, 298. 
bequest with direction to purchase, 265. 
charged on personal equate abates with 
general legacies, 88] . 
commencement of, when no time is fixed 
by will, 300, 388. 

datos of successive payments of, when 
first payment is directed to be made 
within given time, or on a day certain, 
806 . 

distinction between gift of, and gift of 
prodace of » fund, 296. , 

effect of direction in will that it is to be 
provided out of particular fund, 298. 
for education and maintenance is for life, 
297. 

for life only in Absence of contrary in- 
tontion, 178, 296, 298. 
investment of funds to prodnoo, 801. 
payment and apportionment of, 388. 
payment of, whon directed to be paid 
quarterly or monthly, 801. 
procedure when no fund is charged with, 
or appropriated to, 801. 
simple gift of is for life only, 296. 
APPLICATION— 

for probate, Court will not go into ques- 
tion of title upon, 856-7. 

" examination of petitioner 

upon, 857. 

— form of, 858. 

■■■' 1 — issue of citations upon, 857. 

“ Limitation Aot does not 

apply to, 858. 

particulars to be stated in, 

856. 

— — must be signed, 856. 

— ' " ^procedure on if unopposed, 

857. 

verification of, 856. 

when translation of will must 

annexed to, 858, 


general revocatory clause revokes prior 
testamentary, 116. 

implied gift to objects of power in de- 
fault of, 169, 170. 

improper exercise of power of, 170. 
gift over in default of, 170. 
not necessary to show intention to exe- 
cute power of, 169 
beqnosts in default of, 169. 
power of, execution of, 167—172. 
power of, what is, 105. 
property inoffeotnally appointed nndei 
power of, passes under residoary 
danse, 195. # 

nndor powers, dootrine of lapse applies 
to, 197. 

will under power of, whether revoked 
by will under another power, 117. 
APPORTIONMENT AOT, 83 and 34 Viet, c., 
35, 292. 

ARMENIANS— 

governed by Indian Succession Aot, 11. 
ART?- 

words of, not necessary in wills, 78. 

■■ ■- — if nsod in wills how construed, 

74. 

ASSAM— 

jurisdiction in matters of probate is 
vested in Jndioial Commissioner in, 
852. 

notifications under Act V of 1881 as to, 

Probale and Administration Act applies 
in, 326. 

ASSAULT— • 

cause of action in respect of, does not 
survive to executor, 367. 

ASSENT— 

of executor completes legatee’s title, 882. 

■ ■ 1 effect of, in case of specific 

legacy, 869, 883. 

— gives effect to legacy from 
testator’s death, 

- if aonditional, not complete 
till fulfilment of condition, 882. 

• — in case of legacy to himself, 
382. 9 

— may be conditional, 882. 

1 may be express or implied, 

882. 

may be verbal, 888. 

— necessary to complete title of 

legatee, 882. 

— — — ■ object of role as to, 888. 

* once given oannot be retract* 

ted, 888. 

— to specific legacy, constitutes 

executor trustee, 888. 
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ASSENT OF HEIRS— 

under Mahomedan law, to legacies, 800, 
808, 

■ — — — effect of, 896, 897. 

-- bow evidenced, 897. 

— onoo given cannot be retracted, 

897, 898. 

when presumed, 897, 898. 

— — 1 ■ when to be given, 397, 898. 

A 8SETS— 

abatement of legacies on dofioioncy of, 
880. 

consisting of immoveable property, dis* 
tributftra of, 879. 
distribution of, 876—888. 
distribution of, where testator's estate is 
subject to contingent liabilities, 879. 
following of, under 9 Goo. IV, o. 38, 384, 
(note). 

in distribution of, exeoutor must pay 
first those debtB which have priority, 

877. 

liability of exeoutor for Iobb of, 374, 375. 
notices to be given by oxocutor before 
distribution of, 884. 
order of distribution of, 375, 376. 
right of creditors to follow, 384. 

to compel refunding of legacies 

on deficiency of, 384. 
testator cannot change legal order of 
payment of, 377. 

ASSIGNED DISTRICTS— 

to which Probate and Administration 
Act is applicable, 826. 

ATTACHING CREDITOR— 

whether entitled to oppose grant of pro- 
bate, 349, 350, 358. 

ATTESTATION— 
by initials, 92. 

by mark, whether sufficient in India, 91-2. 
by witndls subscribing himsolf 11 servant 
of S ” 92. 

Court must judge from circumstances 
whether signature of testator was on 
will at time of, 96. 

evidence to show signature on will was 
not for purpose ofp99, 100. 
not necessary in case of wills under 
# Hindu law, 88. 

of wills under Hindu law, formalities not 
required for, 67. 
of Mahomedan Wills, 892. 
of Wills, Rules for, 86, 87. 
testator can only acknowledge signature 
on the will before, 96. 
where will is not signed by testator 
himself, 89. 

ATTESTATION CLAUSE— 
advantage at baring, 98. 
form at wmat, 98. 


ATTESTATION CLAUSE— continued. 

should state fact where signature is 
mode for testator, 97. 
not nocessary, 98. 

whether name of testator in, cau be takeu 
as signature, 90. 

ATTESTING WITNESSES— 

acknowledgment of previous signature by, 
not sufficient, 93, 

direction to pay professional expenses of 
executors (solicitors) who wore, 100. 
effect of bequest to husband or wife of, 
or person claming through, 98, 90. 
effect of bequests to, 08, 100. 
effect of prior estate boing invalid as 
being to wife or husband of, 101. 
in case of Hindus etc. do not lose their 

lo££tL01CSf 

in England, may alBO Bign by direction 
of testator, 88. 

in India, cannot also sign by direction of 
testator, 88. 

lose their legacies even where there Is a 
sufficient giumbor of witnesses without 
thorn, 99. 

must actually sign, 97. 
must actually sou testator sign or affix 
mark, 96, 97. 

must do on act apparent on will, 93. 
must sign in xirosenco of testator, 93. 
must subscribe with intention of attest- 
ing, 

neod pot sign in presence of oach other, 
93. 

no acceleration of subsequent gift on 
failure of prior gift by run.>on of legatee 
boing one of the, 258. 
uot competent to sign will for testator by 
his direction, 97. 

not disqualified by iuterost, or as being 
executors from proving will, 101. 
presumption where circumstances of exe* 
cution are forgotten by, 94, 95. 
^publication of will validates boquost to, 
100 

sealing by, is not sufficient, 97. 
signature after attestation by, is no ex- 
ecution, 97. 

signatures of, neod not bo in any jiarticu- 
lar part of will, 98. * 

signatures of, must be on paper eonnected 
with paper on which testator signed, 98. 
signing of, must be seen by testator, 94. 
subsequent marriage of, to legatee, 100. 
teBtator must sign or acknowledge signa- 
ture in presenoo of two, 98. 
to codicil do not lose legacies under the 
will *99. 

tracing over previous signature with 
dry pen not sufficient, 98. 
unable to write may have hand guided 
by another, 98. 

whether one witness may subscribe 
name of other, 98* 





SOS 

attornby— 

of sxeoutor resident within the jurisdic- 
tion, administration cannot be granted 
to, 886. 

— — in England, grant of 

administration to, 880. 

-■ ■ — » ■ Rales as to, 886. 

AWL AD— 

Bequests to, nnder Mahomedan law, 898. 


B. 


BABA LALIS— 
not Hindus 11. 
BANKRUPTCY— 


divesting estate upon, 260. 
of legatee, gift oror upoti, 298. 
whethor a disqualification to be executor, 
816, 817. 

BANKRUPTS — 

validity of wills by, under Mahomedan 
law, 896* 

See INSOLVENCY. 

BENGAL— 


Early practice of Courts as to probate of 

- Hindu wills, 88. 

establishment of validity of Hindu wills 
in, 627. 

notifications under Act V of 1881 as to. 
14. 

Probate and Administration Act applies 
in, 886. 

Regulations as to wills in, 7, 8, 9. 

validity of wills when established in, 5. 

"BEING AT SEA”— 

what is, 102, 108, 104. 

BENARES— 

wills under Beg. XLV of ltw in Provinoe 
of, 8. 

— — Rog. V of 1799, in Province 
of, 8, 9. 

REQUESTS— 


analogy bei 
and, 809. 


between donations* mortis causa 


by Hindus, of ancestral property in 
Bengal, 46, 

— — to trustees, 46, 47. 

of Hfe eSUte, 47. 

contrary to principles of Hindu 


law, 47 


* contrary to law of perpetuities, 

«r, 

capable of twofold construction, 164, 

completion of testator's title to, at cost 
of testator's estate, 898. 
conditional, 884. 


BEQUESTS— continuit. 

construction of, whero portion is void or 
cannot tako effect, 166-7. 
construction of, where no person fully 
answers the description of legatee, 187. 
— — - where some portion of descrip- 
tion does not apply, 187. 
coupled with illegal restrictions or con- 
ditions, void, 62. 

dato of vesting of, when contingent on 
specified nnoertan event, 289. 
debts must be discharged before, 879. % 

Demouistrative, definition of, 282. 

- do not carry income from 
death of testator, 283. * 

■ do not fail though parti- 
color fund, out whioh they arc payable, 
fails, 882. 

directed to be judd out 
of fund spooifioally boqueathod, 283. 

• have preferential claim 
rn the particular fund, 681-2. 

how distinguished from 
other legaoies, 276, 288. 

" ' no ademption of, 284, 

■ specific in one sense, gen- 
eral in another, 283. 

• when liable to abatement, 

881, 882. 

directing a temple to be erected at 
reasonable oost, not void for uncer- 
tainty, 168. 

distinction between specific and general, 
276. 

doctrine of election as to, 808, 809. 
evidence in oase of ambiguity in, 185. 
■A. — as to what is parcel and what is 
not, 188. 

fails if no property answers description, 
139. * 

for bonoflt of legatee to be laid ont for 
particular purpose, 298. 

■■ ■ ■ . with epeoial direc- 
tion whioh oaxmot be carried out, 266. 
for maintenance or eduoalficm, 266. 
for special purpose wbioh fails, 266. 
forfeiture of, by election against will, 
804,805. 

if genoral, operates as execution of all 
powers of appointment of testasor, 168* 
if property f my answers description in, 
only such property passes, 188. 

■ evidence npt ad* 

missitile to show intention to pass other 
property, 188. 
in alternative, 179, 188. 

not void for uncertainty, 

169. 

in default of appointment, 269. 
in express terms prevail over subsequent 
gift by implication and inconsistent, 167. 
in general terms, time of vesting of, 196- 
in trust to aooumulatie, void under Hindu 
law, 61. 
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BBQtTBSTS- -continued. 


if vested, pees to representive of lega- 
tee, 299. 

inquiries to determine questions as to 
tho object or snbjeot of, 189, 188. 
intention of testator to give preference 
to particular, 881. 
interest and produce of, 887. 
lapse in what cases, 196, 214. 
legatee attesting will is deprived of, ox- 
oept in case of Hindus eta, 99. 
legatee's title to, not complete without ex- 
ecutor’s assent to, 882 
obtained by fraud, coercion or undue in- 
fluence, 82, 85 

of all to A except such as B may eledt 
to retain, 160. 

of M all the rest ” M et cetera, 169. 
of amount oapable of being ascertained, 
not void for uncertainty, 160. 
of annuities for education and mainten- 
ance, 297. 

of annuities whether for life or other- 
wise, 296, 801. 

of “ chattels.” “ goods,” w effects,” 41 nt- 
snails ” 152,153. * 

of debts, lapso in oase of, 197. 
of handsomo gratuity, void for uncer- 
tainty, 168. 

of ** household furniture ” or ” household 
goods,” 168. 

of immoveable property of which pur- 
chaso money is unpaid, 293. 
of income of land passes the fee, 174. 
of 14 monies ” money, 163. 
of particular residue, 207. 
of produce or interest of fan A 174. 

■ ■ — — of fund, what passes 

under, 294. 

of property subject to lien or othor in- 
enmbranoes, 289, 200. 
of rents and profits or use of lands, 
what may pass under, 153. 
of 11 seonritios for money,” 164. 

“ of shires in Bailway Co. ” 168. 

” of some of my best linen ”, void for 
uncertainty, 169. 

of specific thing which is in pledge, 289. 
of stock the prise of which is unpaid, 294. 
of such portion as legatee may select, 160. 
of a reasonable sum for trouble, not void 
for uncertainty, 168. 
of residue, 192, 196. 

of residue or surplus of fund after pro- 
viding for object which is illegal, 160. 

- for life, conversion and in- 

vestment to secure, 886. 

" - ' for life, without direction to 

invest, 886. 

of the rents of lends, what passes under 
886 * 


iff thhigs described in general terms, 289. 
of worfily goods, 268. 
ordinarily past the whole property of 
tesftstor, 294. 


BEQUESTS— continued. 
refunding of, 888, 884. 

- ■ — at instanoe of creditors, 

884. 

— - 11 ■— 1 paid under Judge's order, 

888 . 

-■ paid voluntarily, 888. 

■ — ■' to ho without interest, 884. 

" ■ to what extent allowed, • 

884. 

— ... — when paid und< r Judge’s 

order, 888. 

- — — ■ when paid voluntarily, 883. 

■ ■ " — when paid under mistake, 

883. 

- when paid without notice 

of debts, 888. 

■ - whore assets were origiually 
sufllcietrf, 884. 

- whero assets wow not ori- 
ginally sufficient, 884. 

" '■ where executor had no notice 

of debts, 888. 

- — whore paid under mistake 

of foot, U8. 

rejection of erroneous particulars in de- 
scription of subject of, 189 
revocation of, by gift in subsequent will 
or codicil to another, 115. 
rule whore number of cbildroi is erro- 
neously referred to, 142. 

— — os to exeoutor’s assent to, 882, 368 
specific, ademption of, 276, 281. 

■ ■ ■ ■ ; — — - ■■■ - - in case of a debt or 

money soourod, 287, 288 

■ — — — ■ of pro tcuuto , 288. 

carry all inoome and profits 

accruing aftor testator’s death, 298. 

after ademption are not revived 

by a confirmation by will or codicil, 289. 

■ i— after assent, executor cannot 
dispose of, 369. 

■ ■ " ■+» bequests of all testator's per- 
sonal estate are not, 279. 

■ ■ ■ - of all testator’s per- 

sonal property at a particular place 
are, 274. 

■ ■ ' . — of stook whether, 279, 


— oases in which legacies have 

been held to be, 277, 276. 

■ — - carry income from testator's 

death, 281. 

■ ■ — - dealing! with executor in respect 
of, 869. 

definition of, 276. 

devises of land m% 278. 

— ——effect of executor's assent to, 

888 . 

——gifts of annuities c h a rged on 
rants, whether, 276. 

n r i — r emrnititti charged on 
land are, 278. 

bow dMagoWmi from demon* 

'•tmtf.e ,W. 
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specific, interest and produce of, 887. 

* ■ » — legatee entitled to interest or 
produce of, 887. 

■— liability of, to ademption, 288. 

— ■ — partial ademption of, 284. 

■ — must bo in existence at testa- 

tor's death, 283. 

— of all testator's stock. 

— 0 f stock, and repurchase of 

similar stock, 284, 285. 

■ ■ — of stock, exoneration of, 298. 

■ — — ordor of payment of, 880. 

residuary devises of land are, 

278, 279. 

what are, 277. 

— when oalled upon to contribute 

in deficiency of assets, 380 

to several persons in succession, 

to bo retained in original form, 281, 
See SPECIFIC LEGACIES, 
to A and his " children," 180, 181. 
the heirs of his body, 180, 181. 

— ■ — his issne, 179. 

to a class or their issue^l79. 

to A and his representatives, 180, 181. 

“ if ho die » to 0., 244. 

in caso of death of B., 244. 

and his brothers is a gift to a class, 

181. 

— — for life and after his death to Tl and, 
in ease of B’s death without children, 
to C., 246, 247. 

to " a son " or « a ohild " of A, JVho takes 
under, 144. 

to any one claiming under attesting 
witnesses void, 99. 

to attesting witness, validated by repub- 
lioation of will, 160. 
to "child of A," 144. 
to " children " or grandchildren, 187-4. 
to " Cousin B," 144. 
to cousins— first cousins etdt, 187-9. 
to “ oldest son of A," 144. 
to “ executors" or " adminifltrators” of 
particular person, 175. 
to executors, 278, 275. 

— — — — Role in England as to, 278. 

to “ heirs, right heirs," 175. 

to " issue" or " descendants," 187, 9. 

"to my wife," 141. 

"to my wife A” where she has been 
divoroed after execution of will, 142. 

" to my wife so long as she shall con- 
tinue my widow and unmarried," 141. 
to " nearest of kin," " next of kin," 175. 
to “ family" or " kindred," 176, 177. 
to "friends and relations," 176. 
to "nephews" or "neioes," 187-9. 
to " poor relations," 176. * 
to " relations by blood or marriage" 176. 
to "relations," "near relations," near- 
est relations," 175. 

to " representatives," "legal representa- 
tives," "personal representatives," 175, 


"to servants," 142. 
to "son of A," 144. 
to testator’s " nearest relation," 176. 
youngest son of A, 144. 
to a person by a particular description 
who is not in existence at testator's 
death, 218. 

■ ■ — for benefit of another do 

not lapse by the death in the testator’s 
lifetime of the person to whom bequests 
are made, 204. 

with words of limitation, 180, 

181. 

— - — with words aul>eradded de- 

scribing a class, 180, 181. 
to brothers and sisters include half 
brothers and sisters, 189. 
to children with portions, Rule as to 
in England, 802. 

— in India, 

802. 

where number is mis-stated, 

142. 

tp class, how distinguished from gifts to 
"individuals, 208. 

to class, in regard to some for whom it 
te inoperative, 217. 

- — - misdescription in case of, 142. 

■ on contingency, distinguished 
from gifts to contingent class, 242, 243. 
to class under a general description 
only, 208. 

— — ' ■ ' who will take nnder, 208, 

- 209. 

- — survivorship in ease of, 

2091 

to olass where number is mis-stated, 1<2. 

what iB, 208, 209, 210. 

to contingent class distinguished from 
gifts to class on a contingency, 242, 243. 
to creditors, Rule as to in England, 301. 

- — distinction between English 
and Indian role as to, 301. 

■■ ■ — Rule as to in Infiia, 801. 

to described class, survivorship in case of, 
249. 

to Hindu females, Construction of, 54. 
to husband of unmarried woman vest in 
first husband, 148, 

to idols under Hindu law though perpe- 
tual, are not void, 216, 217- 
to illegitimate ofiildren, 162, 187- 
in case of annuities, 178. 
to joint tenants one of whom attests will, 
survive to others, 100. 
to lineal descendant of testator, 202, 208. 

■■ ■ in ease of Hindus, 

208 . 

to minor who is entitled to possession, 
but there is no direction to pay to any 
particular person on his behalf, 886. 
to persons described by initials, 185. 

— with Christian or Surname 

omitted, 185* 
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BEQUESTS— eoutinued. 

to purchase a residence or annuity, 264. 

■ - - — ■ to purchase a ring, lands 

or stock, 265, 298. 

to several persons in succession to be 
retained in original form, if specified, 
281* 

to such of class as have attained parti- 
cular age, 242. 

to such persons &b shall be surviving 
at some period not specified, 249. 

to two or more persons in succession, if 
not specific, to bo sold, 281. 

to trustee, not invalidated by attests! ion 
of his wife, 100. 

to unmarriod woman with remainder to 
her husband vest intoreBt in first hus- 
band, 167. 

to wife or husband of attesting witness 
void, 99. 

to wife, reputed wife when ontitlod to 
take under, 143. 

1 divorced wife whon entitled to 
take under, 143. 

to wife of A. is pritnd facie to wife at 
dato of will, 143. 

vested in possession, 234. 

— — ■ in interest, but not in possession, 
234. 


vested subject to being divested dis- 
tinguished from contingent bequests, 341. 
vesting of, when contingent, 239. 
void where amount or specification of 
legacy is left blank, 149. 
void whore names of legatee are left 
blank, 149. 

void for uncertainty, 168-163. • 
whether general, specific or demonstra- 
tive, 276. 

without words of limitation, effect of, 173. 
with directions as to enjoyment, 264-267. 
with inconsistent or repugnant condi- 
tions, 168. 

with precatory trusts, 268-272. 

repdjgnant conditions, 267, 268 

— — secret trusts attaching, 71. 

trust intonded, 71-8. 

where one of several objects is illegal, 
whether void for uncertainty, 161, 162. 
where legatee has a right of ohoioe, 169, 
168. • 

- of ohoioe of articles 

of same kind, not void for uncertainty, 

169. 

whether cumulative or substitutional, 
169, 192. , 

whieh are onerous, 272, 273. 

*- ■■ - substitutional, 179, 

with conditions contrary to public policy, 
267. 

where contingent, 299-249. 
where possession or payment is post- 
poned, 284. _ 

under Hindu Law* construction of, 68-60. 
■ to olass, some of whom are not in 


BEQUESTS— qmtirvued. 

under Mahomedan Law, ademption of, 400 
' application of Probate and 

Administration Act to, 322, 823. 825. 
826, 327, 404, 406, 408, 409. 

-- - by infants, 396. 

— — 11 " by insolvents, 395. 

■ ■ — by lunatics, 396. 

— — — by slaves, 394. 

■■■ 1 1 to alien infldcls, 308. 

■ child in existence in con- 


templation of law may take 896, 396 

— conditions of validity of ,396 

consent of heirs to, 396, 398 

■■ — - creating porpotuit ios, 400. 

effect of change m subject, 


matter of, 400. 


— - — ■ ■ offeot of pledge of subject 
matter o% 400. 

in favour of Zimtntv s, 396. 

— invalid, if in jest, 394. 

■ necessity for anhnwt 

tandi m making, 394. 


— ■ 1 - to ahl or family of A, 898 

— m to ashar , *7 c., relation* by 

marriage, 398, 

to beggars, 898. 

to hostile infidel, 398 

to orphans, the blind or tho 

lame otc., 398. 

— - • to tho Holy shrine, 898. 

— to the heirs of A., 398. 

— — — — to musjids, 898. 

— — »■ - — — to noarest-of-kin, 398. 

— ■ — — - to neighbours, 398. 

— - — to relations (akraba), 898. 

under Mahomedan law to superstitious 

uses, 400. 

. to take, legatee must bo in 

existence at tostator's death, 396, 396. 
to the children or awliui of 


the race of A., 898. 

■ — for paying for reading 

Koran over tombs, 399. 

■ for pilgrimages, 398. 

- - — - for pious purposes, 89b. 

— — for poor Christians, 899 

. — — for prayers and other reli- 

gious duties, 898. 

— for students of learning, 899. 

for building bridges, 399. 

— — for erection of oaravanserai. 




399. 


890. 


898. 


how made, 894. 
in favour of aliens, 396 
— — - hostile infidels, 

valid to extent of one-third, 

verbal or written, 694. 
who may make, 896. 


BEQUESTS OVER— 260, 262. 

When condition of, must be strictly per- 
formed, 269. 



BHILS— 

not Hindu*, 11. 

BHUTAN TRIBBB- 
not Hindus, 11. 

BLANKS— 

admissibility of evidence to supply, 185, 
148. 

left for Christian or Surname of legs* 
tee, whether may be supplied by evi- 
dence, 180, 185. 
probate of will with, 188. 

BLANK SPACES— 

between concluding words and signature, 
effect of, 91. 

BLIND (THE)— 

Bequests to, under Mahomedan law, 898. 

BOMBAY— 

early decisions as to Hindu Wills in, S2 I 

88 . 

practice of Oonrts in granting pro- 
bate of Hindu Wills in, 88. 

Regulations as to Wills fh, 9. 
validity of Hindu Wills when established 
in, 5, 88, 38. 

BRAHMINS— 

inflnonoe of, in development of testament- 
ary power among Hindus, 21. 

BRIDGES— 

bequests under Mahomedan Law for erec- 
tion of, 899. 

“ BROTHERS 1 ’— 

include half brothers, 189. 

BUDDHISTS— 

Act Y of 1881 applies to wills of, 15. 
course of legislation as to probate of wills 
of, 812, 818 

in Bnrmdh, law of testamentary devise 
in, 16. 

include Tibetans, Lepohae, 411. 
validation of probates of wills of, 16. 
of acts of executors and administrators 
under grants of administration made 
before lot YI of 1889, 870. 
validity of wills of, in Bnrmah, 88-86. 

BURMAH— 

application of Probate and Administra- 
tion Act to, 818- 

Probate of wills of Burmans, 85. 

validity of wills in, 6-7. 

validity of wills of Barmans in, 88-83. 

BURN— 

attempt to, is pot sufficient to revoke will 

by, 117. * 

0 . 

CANCELLATION— 
of wills, 107,108. 

jmmd facto, anisno revooaadi, 108. 


CAPACITY— 

of testator, 74-85. 

- — under Mahomedan Law, 894-5. 

CAUSES OF ACTION— 

survivor of, to executors, 887. 
which do not survive to exeoutors, 867. 


CARAVANSERAI— 

bequests under Mahomedan Law, for erec- 
tion of, 899. 

CANONS— 

of oonstruotion in England, 182 
CAVEAT— 

effeot of entry of, 858. 
form of, 358. 

procedure on entry of, 958. 
who may enter, 868. 

CAVEATOR— 
notioe to, 868. 

probate oanuot be granted wit bout notioe 
t to, 868. 

CERTIFICATE— 

to be rommittod by High Courts t«> 
other Courts on granting Probate, 866. 

CHARITY— 

bequests to, when valid, 228. 
definition of, 228. 


CHARITABLE BEQUESTS— 

application of Doctrine of cy prto to, 280. 
effeot bf uncertainty in ocuae of, 163. 
liberal oonstruotion allowed in oase of, 
280. 

CHARITABLE* OBJECTS— 228— 280. 

Perpetuities under Mahomedan law, with 
ultimate trust in favoiir of, 400. 

CHIEF COURT— 


of Paujab, effeot of Probate granted by, 
864 (note.) 

— whether a High Court, 864 

(note). 


CHILD OF A— 
bequost to, 14*. 

CHILDREN— # 

construction of tarn, Dte-o. 
imports legitimate children,. 184. 
mistake in number oifcfo oase of bequest 
to, 142. 

of ^bequests to, under Mahomedan Law, 

primd facto entitled to legacy as well as 
portion, 808. 


CHRISTIANS— 

bequests under Mahomedan law fa favour 
of, 699. 
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CHURCH — 

bequests under Mahomodon law for erec- 
tion of, 899. 

CHURCH (THE)— 

influence of, in Europe upon the spread of 
testamentary power, 2. 

CIRA NARAYANIS— 


not Hindus, 11. 
CITATIONS— 


issue of, on ronunointion by executor, 
826. 


— on death of surviving executor 
who l&s proved, 826. 

— to compol executors to file in- 
ventory or accounts, 374. 

— ■ upon application for probate, 367 

■■ - - ■ when exeoutors fail to file in- 
ventory or aooounts, 374. 
persons entitled to, 357. 
when issued npon application for pro- 
bate, 857. 

when returnable, 322, 326, 827. 
who are entitled to, 332. 


CIVIL LAW— 


as to Wills, 1, 4. 

wills in England as to personal property 
derived from, 4. 

CIVIL PROCEDURE CODE— 

to be gnide in testamentary proceedings, 
862. 

CLAIMS— 


joinder of, by or against exeoutors, 367. 
CLASS— 


bequest to, in regard to some of whom it 
is inoperative, 217. • 

lapse does not arise in ease of legacy to 
a described, 201. 
or their issue, gift to, 179, 180. 
some of whom are not in existence, be- 
quest fndor Hindu law to, 60. 
words describing, added to a bequest to 
a person, 180. 

See BEQUESTS* 

CODICIL— 


definition of, unde* Indian Succession 
Aet, 62. 

does not revoke will^urther than neces- 
sary for purpose of codicil, 116. 
discovered, after brobate, separate pro- 
bate of, 821. 

effect given qy, to unexecuted papers 
written between execution of will and 
codicil, 68. 

referring to will of particular date and 
not to subsequent oodicil doeB not re- 
publish that codicil, 70. 
revoking will does not necessarily re- 
voke prior codicil, 117. 
to be considered part of will, 160. 


MUM 


CODICIL — continued . 

whether revoked by revocation of will 

120 . 

COERCION— 

what constitutes, 83. 
wills induced by, 88. 

O^JTBRORUM— 

grant of Probate or Administration, 348, 
844. 

CO-EXECUTORS — 

are regarded in law as an individual per- 
son, 371. 

liability of executor for acts of, 388-9. 
survivor of powers on death of one oi 
several, 372. 

COLLECTION — 

of debts anS duty of executor as to 374. 
of deooased’a property, administration 
limited to, 340. 

COMMITTEE— 

of lunatic, front of administration to, 
838. 

■ ■■ — proof of title of, to grant 
of administration, 838. 

COLLUSIVENESS— 

of application for probate it properly 
made and verified 353. 
of probate, 354. 

CONDITIONS— 252-264. 
against ab'onatiou, 260. 
as to embracing particular faith, 257. 
as to marriage, 265, 257. 
as to residenoe, 257. 

as to residence, what is a sufficient com- 
pliance with, 257 (note 8.) 
bequest upon impossible, void, 258. 
contrary to Qinda law ore void, 68. 
contrary 9 to public policy imposed by 
will, ore void, 58. 

how distinguished from contingency, 262. 
ignorance of, 264. 
in terrorem, 261, 262. 

■ ■ - under English Law, 268, 261. 
of two kinds— precedent and subsequent, 
252. 

whether preoedent or subsequent, 262. 
which are repngnant to estates already 
given, 260. 

words which indicate, 241, 242. 

See REPUGNANT CONDITIONS. 

CONDITIONS PREOEDENT— 

as distinguished from conditions subse- 
quent, 252. 

as to marriage, 265, 257, 261, 262. 

Courts lean towards construing condition 
not to be, 262, 268. 

if illigaL immoral or impossible avoid be- 
quest, 268, 264. 

if impracticable vitiate bequest, 264. 
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CONDITIONS PRECEDENT — continued. 


ignorance of, 264. 

in England must be literally performed, 


in India, substantial compliance with, 
sufficient, 254-5. 

in partial restraint on marriage, 257. 
no particular words necessary to create, 
252. 

performance of, 264. 

— — — ■ precedes resting of estates, 252. 
Buies in India different from English law, 

25S. 


time allowed for performance of, in case 
of fraud, 264. 


CONDITIONS SUBSEQUENT— 


as distinguished from conditions prece- 
dent, 252. 

as to bankruptcy, 260. 

Courts lean towards construing conditions 
to be, 252, 253. 

ignorance of, 264. 

may operate to direst re^ed estates, 269. 

must be performed after vesting of le- 
gaoy, 252. 

performance of, 264. 

time allowed for performance of in case 
of fraud, 264. 

void, if impossible, illegal or contrary to 
public j»olicy, 290. 

whore ulterior bequest is invalid, 260. 

CONDITIONAL BEQUEST— 

conditioned to cease on happening of 
specified uncertain event, 262 

CONDITIONAL BEQUESTS— 

on failure of prior beqnost of same thing, 
267. 

rales as to, 262, 264. 

CONDITIONAL LIMITATIONS’, 257-8 


CONTEMPLATION OP LAW— 

child in womb 1 b in existence in, 210. 

under Ma- 

homedan law, 896. 

Hindu legatee dying in lifetime of testa* 
tor leaving a lineal descendant whether 
under s. 96 of the Indian Succession 
Act in existence in, 203. 
person having a statutory existence in, 
208. 


CONTENTIOUS OASES— 

costs of, when difficulty was caused by 
testator, 861. 

District Delegate not to grant probate in. 
868, 859. 

nature and form of proceedings in, 860. 
Procedure where District Delegates 
refuse, to grant probate, 858, 

What are, 858. 


CONTINGENCIES— 

bow distinguished from conditions, 168. 
words whioh indicate, 841, 848. 

CONTINGENT BEQUEST, 889, 249— 

distinguished from bequest vested subject 
to being divested, 241. 
effect of direction to apply income of. 
240, 841. 

effect of direction to give maintenance 
upon, 269, 240, 241. 

gift over where death is spoken of ns 
contingent event, 247. 
not vested by direction to give fixed 
amount for maintenance, 811. 
upon specified uncertain event, no time 
being mentioned for its occurrence, 244. 
vosting of, 280. 

wheu vested by reason of gift of interest 
or maintenance, 239, 240. 

CONTINGENT CLASS— 

gift, to distinguished from gift to class on 
contingency, 242, 243. 

CONTINGENT WILLS— 
cases of, 68, 64, 65. 

CONSENT OF HEIRS— 


under Mahomedan law to legacies, 396. 

effect of, 896, 897. 

— — ■■ ■■ how evidenced, 

397. 

once given, cannot 
to bequests to 
to bequests to 

strangers of more than one-third, 896. 
— ■ — — » where binding, 897, 

398. 

> where presumed, 
where to be given, 


be retracted, 397. 
other heirs, 89-6. 

■ ■ Jk 


897, 898. 


897, 898. 

CONTBABY INTENTION— 


nnder s. 77 of Indian Succession Act, 
162, 166. 

CONSTRUCTION— 

evidenco when admissible in case of 
doubtful, 187. E 
Court to give benignant, 59. 
in certain oases on principles of jnptjpe, 
equity and good conscience nnder the 
Regulations, 188. 

intention of testator to he sought in words 
need, 180. 

of legal phrases, 181. 
of technical words, 74, 180. 
of terms “ children,” " grandchildren, " 
“ nephews,*' 41 neioes,” •« cousins," « is- 
sue," etc., 187, 189. 

of Wills under Hindu law, 17, 18, 68, 60. 
■ ■ — in favour of 


females^ 69. 
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CONSTRUCTION — continued. 


Roles of, absolute estate may be reduced 
to estate for life to giro effect to sub- 
sequent gifts by, 168. 

■ 1 — — all parts of will to be read 
together, 160, 158. 

■■■■■■ ■■ ■ >■ as to inconsistent gifts, 168. 

■ ■ as to gift followed by direction 
inconsistent with gift itself, 158. 

— “ and” may bo read “ or/' 14(5. 

as to bequests void for uncor- 

tainty, 168, 163. 

— — > — as to law of domicil, 133. 

1 1 ■ as to patent and latontambigui- 

180. 

- w to 080 of technical words *or 

phrases, 130. 

■■ ■ ■ — ■ ■■■ as to rejection of words, 132, 


— as to use of words in rest rioted 
or extended sense, 151, 164. 

■ — ■■■ ■ Court cannot make new will for 

testator, 180. 

Court is bound to give effocl to 

every word if possible, 182. * 

— effect to be given to will as far 

as possible, 166. 

in India mainly based on Eng- 
lish law, 180. 

— — ■ - intention of testator to be 
oarried out as far as possible. 

■ ■ ■ ■ ■■ intention to bo gathered from 
the entire instrument, 180, 132, 150. 

particular intent must givo 

way to a general intent, 156. 

when “or” may be read “and,” 

— when a mistake maj be correct- 
ed, 146. 

■■■■' where clause is susceptible of 
two meanings, 154. • 

where spirit is strong enough to 

overcome the letter, 161. 

1 where there is an express gift 
and subsequent gift by implication in- 
oonsflvent, prior gift prevails, 169 . 
where words are capable of two- 
fold construction, 182. 

— ■ where words are capable of two- 

fold construction and one construction 
offends against law of perpetuities, 164. 
— where wilPoontains two irrecon- 

cilable olauses, 156, 157. 

will to be benignly construed, 

182 . 


words acquiring special moan- 
ing in one context to bo construed 
differently in another oontext, 166. 
——words may be supplied from 
oontext, 182, 146. 

words to be taken in their ordi- 


nary or grammatical sense, 146, 148. 

- words occurring in different 

garts of will must be taken to be used 


where additional words or phra- 


CON STRU CTION — continued. 

sos are used describing other legatees 
166. 

whore portion of bequest is 

void, 167. 

use of dcoided cases on, 183. 
where name of legatee once desci ll>ad oc- 
curs again in a will, 136. 
CONVERSION — 

of testator’s estate, direction ter, 286. 
of testator's estate, time and manner of. 
885. 

COPY— 

of will, Probate when granted of, 888, 
834. 

CORPORATION— 

may be executor in England, 316 

COSTS— 

in contentious rases, when difficulty 
caused hy testator, 861. 
of obtaining probate and taking neoessaiy 
administration proceedings, 376-6. 

COURT— 

executor on deficiency of assets entitled 
to refund if legacies paid uudt e order 
of, 888. 

CREDITORS - 

distinction between English and Indian 
Rule as to, 301. 

grants of administration to, 828-8 
grant of administration to under Probate 
Act, whore executor renounces or fails 
to aooept, 329 

when entitled to oppose grant of probate, 
367-8. 

right of, to follow assets, 364. 

to compel refund of legacies on 

deficieiicj of assets, 884. 

fo compel refund of legacies may 

be lost by lache* t 884. 
prtmd facie entitled to legacy as well os 
debt, 802. 

priorities among in England, 878, 878. 
rnle in England as to bequests to, 801. 
CUMULATIVE BEQUESTS, 180, 102 
CUNYA VADAB — 
not Hindus, 4. 

CUTCH MEMON8— 

governed by Mahomedan law in absence 
of special custom, 10. 
not included in term Hindu, 10. 
not Hindus within meaning of Hindu 
Wills Act, 856. 

Wills of, governed by Probate Act, 856. 
CUTTING— 

of particular part of will revokes that 
port only, H7* 118. 

scratching out of names may be regarded 
os, US. 
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GY FEES— 

Doctrine of, S80, 282. 

DEATHBED CHARGES- 

order of payment of, by executors, 376. 
DEAF MUTE— 

oapaoity of, to mako will, 81. 

*DEAF PERSON — 

oapaoity of, to make will, 81. 
DEBENTURES— 

different from debentnre stock, 286, 286. 
DE BONIS NON— 

grant of administration, 344. 

DEBTS- 

dnty of executor as to collection of, 374. 
effect of general direction to pay, 290, 
291. 

executor must oxeroise diligence in col- 
lecting, 874. 

must be discharged before logacies, 379. 

— - paid rateably, 8J6. 

of oxooutor cannot be retained by him 
in priority to creditors, 376. 
order of payment of, 875-6. 
payable according to law of domicile oi 
otherwise, 378, 879. 

— — — to Law of British 
India under Succession Act as amended 
by Aot VI of 1889, 878, 879. 
whole of testator’s estate is liable for, 
879. 

DECEMVIRS— 

provisions of the Twelve Tablos of, as to 
wills, 8. 

DECLARATIONS— 

of testator when admissible as proof of 
contents of lost will, 124^ 

DEDICATION— 

to idols, not void under Hindu law as 
of 

- - — to idols, when not bond fi(U t 

268. 

DEFAMATION— 

right of suit in respect of, does not snrvivo 
to exeoutor, 867. 

DEFINITION— 

of “ executor,” 814. 
of u probate,” 815. 
of "will” 129. 

DELUSIONS— 

compatible with retention of general 
mental faculties, 76. 

wills made by persons suffering from, 

76, 78. 

will valid, if not affected by, 76. 


against rule of perpetuities, if real, 217. 
property in favour of idols by will, 


DEM0N0LAT0RS— 

of Southern India, not Hindus, 77. 

DEMONSTRATIVE LEGACIES— 

have preferential olaim on fund, 881-2. 

See BEQUESTS (Demonstrative ) 

DEPENDENT RELATIVE REVOCATION— 
aot of destruction must be referable 
wholly to intention of setting np some 
other paper, 112. 
doctrine of, 110-114. 
in case of obliteration, etc., 122. 
may apply where name of legatee has 
been obliterated and anethor namo 
substituted, 112, 113. 

DERIVATIVE EXECUTOR- 

Executor of Executor 1 b not, 315. 
under Mahomedau Lnw, 403. 

DESCENDANTS- 

construction of term, 87-9. 

DESCRIPTION— 

cobob of ambiguous, 139. 
injection of {>ortion of, aB being erroneous, 
139. 

lftiluros ot legacy whero no proporty an- 
swers, 189. 

of legatee, effect of erroneous, 140, 141. 
rejection of erroneous description of thing 
bequeathed, 137. 

rejection of portion of, as being erroneous, 
189 

when part of, may not be rejected as 
erroneous, 139. 

DESTROYED WILL— 

proof of contents of, 883. 
proof of oiroumstanoes relating to, before 
grant of (rebate, 333. 

DESTRUCTION— 

Revocation of will by, 107-109. 

DEVASTVIT— 

by oxeoutors, 388-391. 

DEVISE— 

extent among Hindus of power of, 86, 60. 
in trust to acoumnlate, void under Hindu 
law, 61. 

of rentB and profits may pass whole in- 
terest, 168. 

of use of land may pass the whole intesest, 
168. 

See BEQUESTS. 

DEVISEES— 

under Mahomedan Law, who may be* 
896-7. 

DHAMIS— 

in Bundelktmd not Hindus, 11. 

DHALBHUM— 

Probate and Administration Act applies 
to, 826. 
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disability— 

of legatee, postponement of election in 
ease of, 809. 

DISHERISON— 

of children under Roman law, 8. 
of heirs under Hindu law, 4G, 69. 
DISTRAINT— 

executor has right of, in rospoot of rents 
due at testator’s doath, 807. 
DISTRIBUTION— 

of assetB by executors, 875, 882. 

■ — y notices to bo given by executor 
before, 884. . 

of immoveable property governed by lea 
loci, 879. 

DISTRICT COURT— 

High Court has concurrent jurisdiction 
with, 851. 

jurisdiction of, in granting and revoking 
probate, 851. 

in probato proceedings, regulated by Civil 
Procedure Code, 852. • 

orders of, rotating to probato are appeul- 
able to High Court, 851, 852. 
poworof, to order production of testa- 
mentary paporB, 858. 

DISTRICT DELEGATE— 
appointment of, 852. 

grant of probate by, whore there is no 
contention, 853. 

power of to impound will where he can- 
not grant probate, 895. 
not to grant probato whete there is 
doubt or contention, 358, 895. 
notifications authorizing appointment of, 
14. • 

DISTRICT DELEGATES ACT, 1881— 

applicable to Hyderabad Assigned Dis- 
tricts. 14, 326. 

in wha# districts declared to be in force, 
16. 

divesting— 

a bequest, gift over, need not be inde- 
feasible, 285. 

estate on bankruptcy, 260. 
of legacies, 284, 285. 
of vested estates by non-performance of 
conditions subsequent, 259. 
DIVISION— 

vesting where there is a direction for 
conversion and for, 247, 249. 
DIVORCE— 

cause of action in respect of, does not 
survive to executor, 857. 

DOCTRINE— 

of lapse, 196-212. 

Bee LAPS* 


DOCUMENTS— 

incorporation of, 66, 70. 
proof of identity of, if sought to be in- 
corporated in will, 68. 
to be incorporated must be in existence 
at date of will, 67. 

DOMICILE— 

law of, applies to wills as to personalty, 1 
188. 

succession to moveable property follows 
law of, 11. 

DONATIONES MORTIS CAUSA— 
burden of proof in respect of, 320. 
cannot be revoked by will, 810. 
constructive deliveries in case of, 810. 
dependent on death of donor, 809. 
in^what jespoots analogous to bequests, 

may be satisfied by legacy, 810 
revocable, 809. 

what may be subject of, 809, 810. 
DOUBLE GIFTB — 
rules as to?190, 

DRUNKENNESS— 

want of testamentary capacity from, 82. 
DUMB PERSON— 

capacity of, to make will, 81. 

DURANTE MINORITATE— 
graqts of administration, 887. 

DUTIES— 

of executors. 

Soo EXECUTOR. 

EARLY* HISTORY— 

of wills in Europe, 1, 4. 

EAST INDIANS— 

govern#! by Succession Act, 11. 
EDICTS— 

of Praetors as to wills, 4. 
EDUCATION— 
bequests for, 265. 

EDWARDS F. EDWARDS— 

Rules in esse of, 244, 247. 

ELDEST SON— 

ordini^ly means first-born, 144. 
ELECTION— 

against will under Succession Act causes 
forfeiture, 804. . . 

bequest forper son’s benefit now regarded 
for purpose of, 807. 

by next of kin, 807. . 

doctrine of , is not applicable whew be- 
quest is invalid, 

Doctrine of, 80M09. 
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ELECTION— continued. 

■■■ applies to interest! remote, or 

immediate or contingent, 804. 

— doee not preclude party 

claiming under will from enjoying a 
derivative interest nnder a legal estate 
taken in opposition to will, 808. 

- principle governing, 804. 
does not arise between legacy and pro* 
perty taken nnder derivative title, 805, 

where the property 

is not acquired till after doath of testa- 
tor, 805. 

for purposes of, no distinction between 
moveable and immoveable property, 
specific and residuary legatees, or lega- 
tees and next of kin, 304. 
questions for determination, oases of, 306. 
in opposition to will byi person taking 
under it in another capacity, 808. 
may be implied, 807. 

inquiry whether for benefit of infants, 
800. 

legatee entitled to h&vo accounts taken 
before, 806. • 

to know value of proper- 
ty, etc. before, 306. 

may be presumed from acquiescence, 
806. 

• from acceptance of 
benefit under will, 806. 

■ — — — from waiver of inquiry, 

806 . 

- from 2 years' actual 
enjoyment of legacy, 806. 

■ ■■■ "■ ■ not confined to wills, 808. 

• when it applies, 808. 
no prosomption of, where both properties 
are in possession of legatee, 807. 
not presumed, where fog&toe has died 
shortly after testator, 807. 
parol evidence not admissible to raise 
case of, 806. * 

person deriving a benefit indirectly is 
not put to, 808. 

person electing, must know of his right 
of, 805. 

postponement of, in case of disability, 
809. 

presumption of, is binding on representa- 
tives of legatee, 807. 

testator’s belief as to ownership immater- 
ial, 804. 

under misconception is not conclusive, 306. 
under what circumstances it arises, 308, 
806. 

what acts of acceptance or acquiescence 
amount to, 807. 

when testator’s representatives may put 
legatee to, 809. 

ENDOWMENT— 

of Idols when not bond Jtd« t 288. 
perpetuities invalid under Hindu law 
except in ooee of religions, 60, 61. 


ENDOWMENT— continued'. 

rule against perpetuities not to be avoided 
by oolourable dedications to, 60. 

ENJOYMENT— 

Bequests with directions os to, 264, 267. 

■ ■ ■■ with restrictions upon, 266, 267. 

EQUITY, JUSTICE AND GOOD CON- 
SCIENCE — 

instances of wills which are to be con- 
strued according to, 186. 

HR ROB — 

in description of legatees, 140. 

of close of legatees, 142. 

in grants of probate or administration, 
correction of, 845, 846. 

ESTATES— 

which may be created under Hindu law, 
49. 

ESTATES TAIL— 

void under Hindu law, 47, 48. 

KT flteTJBRA— 

construction of words, 193, 194. 

ERASURES— 

in wills, effect of, 121, 122. 
uttestation of, 121. 

in wills, how far and in what way allowed 
to be deciphered, 121. 

EURASIANS— 

governed by Indian Succession Act, 11. 

EUROPE-*- 

early history of wills in, 1, 4. 

EUROPE AN S-a- 

by birth or descent domiciled in British 
India governed by Indian Succession 
Act, 11. 

not having Indian domicile, as to move- 
able property governed by Indian Suc- 
cession Act, 11. 

EVIDENCE— 

admissible to show whether alterations 
were made before or after execution of 
will, 124. 

as to material facts relating to subjects 
or objects of will, 188. 
as to reputation of legitimacy to pw*u * 
nity, 184. 

os to testator's property where meaning 
of will is doubtful, 137. 
as to wbat is parcel and what not, admis- 
sible, 188. 

os to whether signature We# lor pur- 
poses of attestation, 
in case of ambiguity, 184. 
not admissible to show other property 
was intended to pees if there is proper* 
ty answering the descri p tion, UK. 
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EVIDENCE— continued. 

admissible to show testator was induced 
by fraud to make will, ISO. 

■ ■ " - that instrument was nob intend- 
ed to operate aa will, ICO. 

that a mistake was made by 

testator, ISO* 

not admissible where description applies 
to^arfcicular person known to testator, 

of assent of heirs to bequests under 
Mahomedan Law, 897, 898. 
of contents of lost will, 116. 
of declarations of testator as to property 
bequeathed or intended legatee, 184. 
of identity of documents sought to b* 
incorporated in wills, 68, 69. 
of revocation, rebuttal of, 119. 
of secret trust in respect of bequests, 
71, 72. 

of wbat original was, not admissible in 
case of erasures or obliterations, 121. 
to explain nickname, 185. 
not admissible to supply blanks, 185. 
when admissible as to family and oiqpuin- 
stances of testator, 184. 
when admissible to show that a word is 
used in popular and not in strict sense, 
146. 

where description of legatee does not 
accurately apply to any particular 
person, 184. 

where no person fully answers description 
in the will, 137. 

whether admissible on question whether 
gifts are cumulative or substitutional, 
192. 

Bee PAEOL EVIDENCE. 
EXAMINATION— 

of petitioner upon application for probate, 
857. 

EXCEPTION— 

Grants of probate subject to, 842. 
EXECUTION— 

of Hindu wills, no formalities required 
for, 67. 

of powers of appointment, 167, 172. 

— — by general bequest, 167. 

of will by affixing stamped name or seal, 

88 . 

* by mark, 87. 

— by sealing, 87. 

by signing initials, 87. 

"" " »■-» ■' assumed name, 87. 

~ former name, 87, 

will, presumption where witnesses 
have forgotten circumstances of, 94, 
96. 

EXECUTOR— 

according to the tenor, 818, 820. 
aot of one, to be deemed the acts of all 
the exeeutors, 820. 


EXECUTOR — continued. 


acts which amount to acceptance of 
office by, 826. 

after assent is trustee for legatee, 869. 
after grant of probato, cannot renounce. 
827. 

all tho property of testator vests in, 818. 
appointment of, either express or im- 
plied, 316. 

“ — far limited purpose, 321 

noto. 


— may bo absolute or quali- 

fied or conditional, 320 

- ■' — firm as, 316. 

assent of, effect of iu case of specific le- 
gacy, 383. 

givos effect to legacy from testa- 
tor's death, 883. 

if conditional not complete till 

happening of condition, 882. 

in cose of specific legacy con- 

■titntes executor trustee, 383. 

iu case of legacy to bimself , 382. 

may bo conditional, 882 

may%» neutral, 882. 

may Iks express or implied, 382. 

object of rule aa to, 882. 

to specific logacy constitutes exe- 
cutor trustee, 883. 
bankrupt or insolvent may bo, 316. 
bond fide dealings with, in respect of 
specific legacies, 369. 
by implication, sole residuary devisee 
may be entitled as, 319. 

usually called executor 

according to tenor, 318. 

what is essential to 

create, 318. 

■ - ■■ — ■ ■ who may bo, 818, 819. 

sole residuary dovisee may 

be entitled to probate as, 319. 

whether universal legatee 

is, 831? 

cannot be compelled to accept the office, 
326. 

dispose of specific legacy after 

assent, 869. 

in part refuse office, 827. 

tako legacies unless ho proves 

will, 273. 

canses of action which do not survive to, 


367. 

citation to, calling upon him to uocopt or 
renounce, 126, 827. 

oonsent of husband necessary under Suc- 
cession Aot to appointment of married 
woman as, 816. 

definition of, 814, 315. 

duties of, 872, 888. 

as to disposing of body of testa- 
tor, 878. 

• as to payment of debts, 876, 


880. 


• not to allow money to remain 
on improper investment, 176* 





nroix. 


EXECUTOR — continued, 

duties of, not to trade with assets, 875. 

... on application for probate to 

state amount of assets likely to oome 
to his hands, 878. 

■ ■■■■— to collect debts, 874. 

' ■ — to exercise reasonable diligence, 

874. 

■ as to funeral ceremonies, 378. 

■■ — to exhibit inventory within 6 
months, 373. 

to pay debts equally and rate- 

ably, 876. 

to pay debts in order provided 

by law, 875. 
de son tort , 862-866. 
effoot of death of sole, 872. 

grant of probate to, 824, 825. 

in case of B : ndus, 825. 

following assets, under 9 Goo. IV, t\ 33, 
received from, 884 note, 
grant of administration to attorney of 
absent, 835. 

■ ■ ■■■-■■ in case of luna- 
tic being sole, 387. • 

— 1 with will annex- 
ed to legal guardian of minor, 315. 

in England, Corporation may bo, 816 
an alien may be, 316. 
insolvent or bankrupt may be, 816. 
inventory to be filed by, 378. 
issue of oitationB before grant of admim* r 
tration after renunciation by, 326. 
is a trustee for persons intoseated in 
estate, 371. 

issue of citations against on non-com- 
pliance with law as to filing inventory 
and accounts, 874. 

joinder of claims by or, against, 867. 
liabilities of, 876-891. 

for aots of agent, 875, 391. 

for devastavit, 8&, 391 . 

— for improper Bale at under- 
value, 890. 

■ ■ — for investment in improper 
BeouritioB, 375, 889. 

for leaving money out on im- 
proper investments, 889. 

■ ■ — - for leaving outstanding a debt 
from defaulting oo-exeoutor, 375. 

— for loss by carrying on trade 

of testator, 889, 890. 

for loss by neglect to get in 
assets, 876. 

for loss caused by negleot or 

misapplication, 888. 

«■— * — — for not selling at proper time, 
889. 

— for standing by and allowing 
breaobof trust by oo-exeoutor, 888,889. 

" for waste, mismanagement 
etc., 888. 

— - for wilful default, 889. 

— — in oase of devastavit by oo- 
exeoutor, 888. 


EXECUTOR — continued. 

liabilities of, saved by acting under 
orders of Court, 380. 

— ' where assets whioh should 

have been sold or converted arc lost, 376. 

■■ ■ ■ ■ — where he carries on trade or 

business of testator, 375. 

■ where he allows debt to be- 
come barred, 874. 

— where money is allowed to 

remain on improper investment, 875, 
389. • 

under Mahomodan Law, 405, 

409. 

■ whero oSBotB artrlost or de- 
stroyed, 375. 

lunatic idiots and persons of unBonnd 
mind may not act as, 317. 
married woman may be, 316. 
may be called upon to renounce or 
acoept office, 326. 

may carry on business of testator for 
purpose of winding it up, 375. 
may distrain for rent duo at date ol 
•testator’s death, 367. 
may grant underlease, 890. 
minor may bo, 315. 

mnst discharge debts boforo legacies, 
379. 

necessity for probate to establish right 
of, in Conrt of Justioe, 322. 

■ under Hindu Wills Act, 322. 

need not pay legacy without indomnity 

whoro there are contingent liabilities, 
879. 

need not plead Statuto of Limitations, 877. 
non-liaDility of to exonerate spocifio 
legacies, 289. 

payment by, of liabilities in respect of 
bequest, 289, 291. 

not bound to deliver legacy, although 
assented to, till year after testator's 
death, 383. 

notices to be given by, befor^distribution 
of assets, 384. 

of executor is not derivative executor of 
original testator, 830. 
of Hindu will, effect of grant of probate 
to, 814. 

— Powers of prior to Hindu 

Wills Aot, 870? 

— — ' — — under Hindn 

Wills Aot, 870. • 

under Probate 

and Administration Act, 870. 

1 1 ■— ■ ■ ■■ ■ ■■■■ nndor Aot VI 

of 1889, 870. 

order of payment of specific legaoies,880. 
ordinarily in position of gratuitous bailee, 
889. 

may appoint co-executor agent, 891. 
particulars to be stated by, in application 
for probate, 873. 

parties to suits concerning property vest- 
ed in, 367. 
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EXECUTOR— conHnnml. 

parties to suits concerning proporty rest- 
ed in, 328. 

paying a legacy admits assets for pay- 
moot of all, 883. 

penalties against for non-compliance with 
law as to exhibiting inventory, 878. 
powers of, 862—372. 

— all tho, may bo exercised by 
one, 320, 371, 372 

— administrator same as powers 
of, 315. 

— as to sale, mortgage, otc under 
Probato and Administration Act, as 
nmopled by Act YJ of 1889, 870, 371. 

— — co-executors of, 371. * 

— — — — - survive to other executors, 372. 
■ — to dispose of proporty under 

Succession Act, 817. 

1 — under Hindu 

law, 369. 

■ nndcr Hindu 
Wills Act and Probato Act, 369, 871. 

— - ■ ■ aftci nssont to 

logacy, 309. 

under Hindu Inw, 00. 

— • — under Mahomcdan wills deter- 
mined by Probate Act, 4 M 9 

— — - — whero there oro several, 371. 
probato not granted to minor, 315. 
proof of wilful default agniriBt, 389. 
property of testator vosts in, 323 
property which passes by survivorship 
does not vost in, 313. 
suit conoorning property vested in, 323. 
proteotod from liability whore lie acts 
under order of Court, 380t 
provisions as to suits regarding property 
vested in, 814 (note), 
purchase by, of things sbcqnoathrd in 
genoral terms, 289. 

redemption by, of thing bequoathod if in 

J >awn, 289, 290. 

unding of legacies to executor, 883, 
884. « 

ronounoing or failing to acoopt, Procedure 
on, 827. 

under Pro- 
bato Act, 829. 

renunoiation of office by, 826. 

— by, whgn conclusive, 327. 

representation of testator survivos to 
other executors on death of one, 322. 

• resident in England, application by at tor* 
ney of, for administration, 836. 
revocation of appointment of, by inferonco, 
821. 

rules in England as to bequests to, 278, 
274, 276. 

sale by to himself, is voidable, 871. 
survivor of demands and rights of action 
.to, 867. 

title of legatee to legacy not complete 
until assent of, 882. 

under Hindu law, whether competent to 


EXECUTOR — continual. 

revive barred dobt by acknowledge 
mout, 377. 

under Mahomodan Law, acceptance of 
office by, 403. 

“ T applies! mu of 

Probate and Adminislrahon Art to 
powers of, 322, 823, 825, 326, 327, 401, 
405, 408, 409. * 

under liahomedau Law, uppointniont 
of aliens as, 402. 

— — ot luniltKHOS, 
401 

■ ■ of minors as. 
401. * 

— — * of sluvos as, 


401 , 4 2 . 
(Jtihilf) 00 , 402 . 


- of i*eprohatog 

- of ’iimmoes 


■ oiToct of 
death of one, of several, 102. 

— liabilities of, 

406-409. 

— lunatics can- 
not bo, 401. 

— ma> appoint 

derivative oxeciitoraof original testator 
if he give authority, 403 

minor can- 
not bo sole, 401. 

- partition by, 

405, 406. 

• payment of, 

debts by, 405. 

- Powers of, 

404 — 409. 

■— procedure 

whore testator does not appoint, 103. 

— — — — removal of, 

for fraud or inoompetenco, 403, 40 1 > 

— sales by, 408. 

— — survivorship 

among, 402. 

when joint, 

mast act togothor, 402. 

- where one, 
of several joint oxocutors is competent 
to act alone, 402. 

— — whore ono, of 
several, is a minor, 401 

... — ' — when others 

may be associated with, 403, 404. 
under Probate Act, whether liable to give 
security, 800. 

■ ... , married woman mag 

be, without consent of husband, 816. 
under Succession Act is not derivative 
executor, 315. 

, — — power of unquali- 

fied to dispose of property, 867. 

whether liable to 
give security, 859, 800. 
vesting of property in, under Hindu 
Wills Aet, 313. 
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EXECUTOR — continued. 

vesting of property in, nnder Indian fiuc- 
oowflioti Aot and t’robato Act, 313. 
who is, 314, 315, 862. 
who mny bo, 315, 317. 
who may bo nmlor Mahomedan Law, 
401, 403. 

who has not provod will, not nocossnry 
party to suite, 367. 

who has provod will, must be joined as 
party to snit, 367. 

when entitled to have legacies refunded 
on deficiency of assets, 3S3, 38 1. 
when liable for wilful default, 380. 
when woman may bo, under Muhomodan 
law, 402. 

whore cause of action survives, has same 
right of suit ns testator had, 367. 
where discretion is give*, not bound to 
convert within year, 383. 
whether entitled to pay a barred debt, 

377. 

whether tost at or onn authorize another 
to nominate, 317-8. 
yonr of, 383. 

EXECUTOR UK SON TORT - 

acts of, when good against truo represen- 
tative, 366. 

by what nets constitntcd, 361*. 
cannot plead retainer for own debt iu 
England, 366. 
detnutiou of, 36 t. 

has all the liablitios but none of tho pri- 
vileges of an executor, 305. • 
person sotting up a title to property of 
decoased is not, 3G5. 

principle applicable to, wlio! her appli- 
cable among llindns, 3C2, 363. 
rales of Italian Succession Act as to, 
do not apply to ilindus, 362. 

aro not 

incorporated in Prohat o-Act, 362. 
under Mnhomodnn law, 403. 
who is, 362, 30 k 

EXECUTORSIIIP EXPENSES— 
what are, 376. 
payment of, 375. 

EXECUTORY BEQUESTS— 
under Hindu Law, 44, 

EXONERATION— 

of legacies of immoveable property for 
which land rovenuo is payable periodi- 
cally, 292. 

of specific legacies of stock, 293. 

of property subject to incumbranco, 289, 

291. 

EXTENDED SIGNIFICATION— 
words held to be used in, 153-4. 
FALC1DIA PORTIO, 3. 

FAMILIJE EMPTOR— 

under wills peraes et librum in Rome, 2, 3. 


F A M I LI M EM PTOR — continued. 

in later times, in naturo of executor, 2, 3. 

not beneficially interested, 2. 

originally the heir or successor, 2. 
FAMILY— 

bequests to, under Mahomedan law, 398. 
FAMILY OF A— 

bequest to, 175, 177, 178. 

FASTK — 

appointment of, as executor under Malio* 
medan law may bo cancelled, 402. 

FBLO DE SE— 

* capacity of, to mako will, 74. 
FEMALES— 

construction of wills in favour of Hindu, 
18, 59. 

testamentary power of, under Hindu law, 
17. 

when competent to bo exocut rices undoi 
Mahomedan law, 402. 

FIRPT COUSIN — 

construction of term, 187-9. 


FORFEITURE— 


on breach of conditions as to marriage, 
265, 257, 261, 262. 


257, 263. 

particular faith, 257. 


■ as to rosidenrr, 

■ as to oni bracing 


FORM— 


of will immaterial, 73. 
FORMALITIES— 


in case o* Mahomedan Wills, 392, 393. 
not required under Hindu law in execn 
tion, attestation or revocation of wills, 
17. 

requirod by Roman law, 2, 3. 

FRAUD— 


ground for revoking probate, 353. 
time allowed for performance of condi- 
tions in o&se of, 264. 
wills induced by, 82-85. 
offoct of rovoaption of will boing prevent- 
ed by, 83. 

FREEHOLD ESTATE— 


misdescription of, 189. 

FUNERAL CEREMONIES— 

amount to bo provided for, by executors, 
373-4. 

among Hindus to be performed by mem- 
ber of family, 373. 

duty of executors under Succession Act 
to perform, 372. 

duty of executors to provide for, 878. 
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FUNERAL EXPENSES— 

order of payment of, by executor, 375. 
payment of, nndor Regimental Debts Act , 
878. 

GENERAL LEGACIES — 

abatement of aimuitios with, 299. 
GENERAL RESIDUE — 
gift of, 207. 

if undisposed of goos to next of kin. 
207-8. 

•GENERIC DISPOSITION— 
what is, 162. 

GIFTS IN.EONTEMPTATION OF DEATH 

constructive dolivory in cuso of, 310. * 

burden of proof of, 310. 
cannot bo rovokod by will, 810. 
dependent on death of donor, 309. 
in what resiiect analogous to boquostH, 
309. 

may be satisfied by legacy, 310. 
revoeablo, 309. 

what may be subject of, 309, 310. 

GIFTS — 

by will to unborn children, 48, 54. 
under Hindu law withoat words of in- 
heritance, 174. 

— to women, 174. 

GIFTS OVER— - 

conditional on happening or not happen- 
ing of Rpoeiftod uncertain ovont, 202. 
divesting a bequest need not be indefea- 
sible, 235. 
off net of, 235. 

effect of vaguonoss in, 200. 
if void for remoteness, effect of, 260. 
in case of alienation by, og insolvency of, 
legateo, 298. 

when condition of, must bo strictly per- 
formed, 259. 

GIFTS TO ^JLASfl, 208, 212. 

how distinguished from gifts to indivi- 
duals, 208. 

of particular sum to each member, 211 . 
on contingency distinguished from gift to 
contingent class, 242, 2 13. 
survivorship in case of, 209. 
who take under, 200*212. 
tainted with vice of remoteness, 211. 
•with prior life ostato terminable on bank- 
ruptcy, 225. 

GONDS— 

not Hindus, 11. 

GOOD CONSCIENCE— 

wills which are to oonstrued according to 
precepts of Justice, Equity and, 18, 186. 
GUARDIAN— 

of minor exeentor, grant of letters of ad- 
ministration with will annexed to, 315. 
grant of administration to, 337. 


“ GRANDCHILDREN 

construction of term, 187-1 
HALFBLOOD - 
rule as to, 189. 

words expressive of collateral relation- 
ship apply to, 187. 

II AZARIBAGU — 

Probate and Administration An applioH 
to, 320 

41 HEADS OF WILL” - 

inference from document beiug described 
us, 73. 

IIE1HK— 

bequest to, 175. 

«— — — under Mahomet Ian Law, 396. 

under Mfihgmodnu law consent of to lie- 
quests to otlior heirs, 396 
— — consent ot. to be- 

quests of more thnn one-tliml, 396 

consent ot, to ho, 

quests, 39b 8 

.. — - -0 — const nt ol, once 

made cannot bo retrudod, 397 

— — consent of, when 

pi os limed, 397, 398. 

onsent of, when 

to be giveu, 397, 398. 

— consent of. tflul 

of, 397. 

disherison ot uuder Hindu law, 59, 

HEIRS OF A— 

bequests to under Muhomcdun Law, 398. 

HIGH COURT— 

apm'iil lies to, against orders of District 
Court in matters relating to probate, 
351,352 

appoint nient of District Delegates bv, 352. 
has etmeurronl junwInDon with District 
Court ft granting and revoking probate, 
357 

established by Royal Charter, Probata 
granted by, 354 

Power ot to sanction investments for so- 
ciuiiig an annuity, 301- 
procedure of, in its testamentary juris- 
diction, 352. 

Rules of, as to applications by attorney 
of exf enter resident m England for 
ndmiuistiatiou, 336 

what Court included in term, 854, (noh /. 

IT1NDUH- 

course of legislation in regard to probate 
of wills of, 8ll» 312. 

estates which may be created by wills by, 
47 43. 

extent of testamentary power of, 36-60. 

. — Deci- 

sions in Madras as to, 37,39. 

— — — result of 

decisions as to, in Bengal, 36. 
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HINDUS— conti uued. 

oztpnt of testamentary power of decisions 
under Mitakstmra as in, 37. 
inolndo Sikhs and Jains, 10. 
do not inolndo Catch Momons, 10. 
influence of Brahmins on development 
of testamentary power among. 21. 
origin of testamentary power of, 19. 
other tribes not inolndod in torm, 11. 
persons included in torm, 10. 
property which may be devised in Bengal 
by, 60. 

rules of Succession Act as to executors 
do son tort do not apply to, 862. 

— — ■ — ■ — — are not incorpo- 

rated in Probate Act, 3G2. 
testamentary power of, generally t 86-60. 
r ■ ■■ - ■ — — » extent of, 41. 

■ — given, by Statuto to, 

64, 66. 

— ■ — — in Bengal, 86. 

— — in Bombay, 32, 83. 

in Madras, 37. 

■ limits of, 41. 

under Mitakshara, 

37. 

whether principlo of oxecutor do son tort 
applies to, 362-3. 

HINDU FEMALES— 

construction of gifts to without words 
of inheritance, 1H, 174. 

effect of s. 82 of Indian 

Succession Act as to, 174, 17la 
Statutory Towers of, ovor stridhun, 41. 

HINDU JOINT FAMILY— 

property which posses by survivorship in, 
does not vest in executor, 318. 
testamentary powers of, 40, 41, 55, 81. 

HINDU LAW— 

adopted son regarded as feegotten by 
adoptod father under, 48, 49. 
adopted son considered to be in existence 
in contemplation of law at death of 
testator under, 48, 49. 
allowed nuuoupative wills, 17, 67. 
applicable to SikhB and Jains, in absence 
of contrary custom, 10. 
bequests under, to class some of whom are 
not in oxistonco, 60. 

boquost under, with restriction against 
partition till youngest ohild attains 
majority, 62. 

bequests under, with repugnant condition, 
267. 

conditions imposed by will contrary to, 
are void, 63. 

construction of wiIIb under, 17, 18, 66, 
60. 

gifts to females without 
words of inheritance, IB, 174. 
donee under, must be in existence and 
oapabio of taking for donor, 48. 


HINDU LAW — continued. 

disherison of heirs by will in Bengal 
under 46, 59. 

effoot of probate in case of exeoutor of 
will under, 314. 

effect of repugnant condition imposed 
by will under, 61, 64 
effect of s. 82 of the Indian Succession 
Act as to general beqnosts to Hindn 
females, 175. 

estates which may bo created by will 
under, 47-8. 

CBtates unknown to, oannot be created by 
Hind ns, 49. 

executor under, oannot r#vive barred 
debt by acknowledgment, 3/7. 
form of testamontary paper immaterial 
nnder, 17. 

gifts to idols not void, though in uaturo 
perpetual, 216. 

gifts to persons unborn at death of tostator 
void, 213. 

importance of Tagore cose in limiting 
testamontary powers under, 49. 

t w of porpotnities whether a port of, 47. 

inority under, 17, 57. 
no formalities for oxeention or attestation 
of wills required undor, 17, 67. 
nuncupative wills under, 17, 67. 
perpetuities oxcopt in case of religious 
endowment contrary to, 50, 51. 
persons capablo of taking under a devise 
under, 48. 

Power to devisee to truatee under, 47. 

— of executors undor, 60. 

— of Hindus in Bengal to disinherit 

heim, 46. 

revocation of wills undor, 17. 

Rule against perpetuities under, 60, 62. 
testamentary power of females undor, 17. 
36, 60. 

— - ■ — 1 ■ — ■ in Bengal, 36, 46. 

trusts how for recognised by, 49. 
trusts for accumulation void under, 61. 
to tako by will under, person must be in 
existence at death of testator, 48, 49. 
widows’ right of maintenance oannot bo 
bo interfered with by will under, 68. 
wills not recognised by ancient, 6. 

— under, 16, 17, 18. 

— not roquirqfjl to be signed or attest- 
ed under, 58. 

— under, might be revoked by pWN)l» 
58. • 

HINDU WIDOW— 

power of to dispose of accumulations by 
will, 65, 67. 

right of, to maintenance cannot be inter- 
ferod with by will, 53. 
testamentary power of, over accumula- 
tions, 57. 

HINDU WILLS— 

attesting witness to, does not lose legacy 
given by will, 99. 
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HINDU WILLS — oontinusd. 

course of legislation in regard to probate 
of, 811, 818. 

early oases in Bengal as to, 25, 27. 

in Madras, 27, 81. 

— - — history of 19-36. 

— — practice of Courts in granting pro- 
bate of, 228. 

recognition of, by the Legislature, 

27, 28, 29. 

earliest known existing, 25 
— ~ — reported casos of, 26. 
declaration of Privy Council in 1862 os 
to validity of, 85. 

effect g#grant of probate to oxeentors of, 
bofore Hindu Wills Aot, 314. * 

establishment of validity of in Bengal, 27. 

— — — in Madras, 27. 

— — in Bombay, 82, 33. 

executor of, prior to Hindu Wills Act, 
power of, 369. 
growth of, 19, 35. 

in favour of females, Construction of, 69. 
influence of Brahmins on growth of, 21. 
influence of English Courts on prmrtioo 
of making, 22, 24. w 

might bo nuncupative under Hindu luw, 
67. 

not required to bo signed or attested, 68. 
no formalities required for execution, 
attestation or revocation, 57. 
praotioe of making, originated in Prosi- 
denoy towns, 21. 

— ■■■■ ■' » ■ - - when oommonood, 21. 

» ■ 1 — how far influonood by 

example of Englishmen, 22. 
praotioe at Fort William as4o granting 
probate settled in 1832, 24. 
powers of executor of, prior to Hindu 
Wills Act, 269. • 

since Hindu Wills 

Aot, 370. 

■ ' under Probato Aot, 

870. 

— A ■ ■■ ■ — — — under Aot YI of 
1889, 370. 

recognition of in the Fronoh Settlement 
of Pondicherry, 25 

recognition of validity of in the North 
Western Provinces, 35. 

in oudfc 9, 85. 

— in the Punjab, 9, 85. 

Regulations as to in Bengal, 7, 8, 9. 

— ■ in Madras, 9. 

— — " in Bombay, 9 

in N. W. Provinces, 9. 

signature on, 87. 

to what extent influenced by western 
ideas and example, 24, 25. 

— 1 'by Mahomedan example, 

24. 

under Hindu Wills Aot, application of s. 

187 of the Indian Succession Aot to, 812. 
validity of, when recognised in Bombay, 
82,88. 


HINDU WT LLS — conttnuod. 

validity of, how far established in Bengal 
in 1831, 27. 

in Madras in 1863, 81. 

HINDU WILLS AOT, 1870. 

c^um^tanoos which led to passing of, 

extent of, 13. 

■• 8 j - ... ... 41 

probato nndor, 311, 312. 

HISTORY— 

of wills in Europe 1-4. 

HOLY SHRINE— 

Bequests to, under Mahomodan law, 398. 
HUSBAND — 

of anmnrriod woman, bequest to, vests in 
first husband, 143. 

nndor Succession Act, consent of, required 
to married woman being executrix, 
31G. 

HYDERABAD ^SIGNED DISTRICTS— 
notification nndor Aot V of 1881 as to, 14. 
Probato and Administration Act applies 
in, 326. 

IDIOTS— 

cannot net us executors, 317. 

mako will, V6. 

IDOLS— 

gift to, not void nndor Hindu law os 
against rule of porpetuil ies, 216. 
non bond fide endowmont of, 60, 268. 
perpetuities under Hindu law invalid, 
except in case of, 50, 51. 
rale against perpetuities not to bo avoid- 
ed by^colourablo dedications to, Co. 

IGNORANCE— 

of conditions as to legacies, effect of, 261. 

ILLEGITIMATE CHILDREN— 

gifts to, 182, 187. 

— future, 182. 

reputation of parentage in respect of, 
184. 

ILLNESS— 

want of testamentary capacity from, 82. 

IMMOVEABLE PROPERTY— 

exoneration of, for which land revenue is 
payablo periodically, 292. 

IMPERFECT DESCRIPTION— 
oases of, 185 

IMPERIAL CONSTITUTIONS— 

modification of Roman law of wills bj, 4. 
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IMPLICATION— 

executor by, 818-820. 

IMPORTUNITY— 

when amounting to nndno influonoe, 88. 
84. 

INCAPACITY— 

caused by drunkenness or illness, 82. 
caused by extreme old age, 82. 
of minor to make will, 57. 

INCOME— 

of husband's estate, power of Hindu 
widow ovor, 57. 

unqualified bequest of, passes an absoluto 
estate, 295. 
of legacies, 880-388. 
INCORPORATION— 

of documents, proof of identity neoossary, 
68. 

— — as a will, 66, 70. 

of papers by reference, 60, 70. 

— — not found, 71. 

INCUMBRANCE— * 

bequest of property which is subject to, 
289, 290, 291. 

exonoration of property bequoatlied which 
is subject to, 289, 291 
wliat is within moaning of, 151 of Indian 
Succession Act, 292. i 

INDIAN SUCCESSION ACT— 

classes of porBons to whom applicable, 
8-19, 61 

applies to Europeans, Gl, 62. 

■ — Armenians and ParBOOB, Cl. 

— Native Christians and their 

descendants, 61. 

natives of India other than 

Hindus, Mahomodans and Buddhists 
and uot excluded under s. 882, Cl. 

Jews subjeot to, 15, 106. 

— — in Aden exempted from, 11. 

Khusias exempted from, 12. 

Native Christians in Ooorg exempted 
from, 12. 

Syntengs in Assam exempted from, 12. 
in wliat districts declared to be in force 
in Bengal, 16. 

mainly based on English law, 4. 

Part XVII, 54. 

8.2, ... ... 10,302, 870 

V of 1805, e. 8, 02, 79, 215, 217, 315, 823 
B. 4, ... ... ... 8l 

— illnstrs. (o) (5) and ( e ), ... 82 

8.5, ... ... 133,878, 870 

8< 20, ... ••• ... 107 

8.24, ... ... ... 228 

8.46, ... ...41,74,80, 81 

— - Expl. 1, ... 55,57, 80 

— — Expl. 2, ... ... 81 

— Expl. 3, ... ... 76 

Expl. 4, ... ... 82 


INDIAN SUCCESSION ACT— continued. 


8. 48, 

ii( 

, 

8.49, 


63 

s. 50, 

86, 88, 89, 91, 95, 

97 

- 

third rulo, 

97 

8. 51, 

... 

67 

b. 52, 

101, 

102 

— - 

ill*, (o) (f) {/), 

102 

— - 

ill (6 , 

103 

— — 

(<*). 

10.3 


(<■), ... 

103 

s. 53, 

Explanation, 

101. 

99 

102 


rule soventli, 

s. 51, 
s. 55, 

b. 50, 106, 106, 

b. 67, 
b. 58, 

B. 59, 

B. 60, 
s. 61, 

b. 62, ... 133, 

s. 63, 

^64, ... 

illustration, 

b. 65, ... ... 

ill. («*), 

ill. (6), 

s. 66, 

s. 67, ... 

ill. (t), 

ill. (<•), 

s. 08, • ... ... 

ills, (a), 

s. 69, ... 132, 

ilk (a), 

ill. (b)y 

s. 70, 

ill. (a)* 

ill. ( b ), 

ill. (c), 

s. 71, ... ... 

s. 72, 
b. 73, 
b. 74, 

ill. • . ... 

b. 75, 

ill. (a), 

ill. (b), 

s. 76, ... v 

s. 77, 133, 163, 166, 168, 

b. 78, 

b. 79, ... ... 

ill. ... 

b. 80, ... 175, 

b. 81, 

8. 81, ill. ... 

B. 82, ... „. 

s. 83, ... ... 

ill. (*), 

ill. (H 

5-WM. 

ill (e), 

ill. (/;, 


125, 185, 
107, 118, 


133, 138, 148, 
132, 


151, 166, 


132, 
132, 133, 

132, 

182, 155, 


149, 
170, 194, 
167, 


177, 
175, 
170, 
18, 178, 
179, 



index. 


r>27 


INDIAN SUCCESSION ACT— continued. 
■ 88,111.(9); ... ... 1 

*. 84, ... ... 175 189, ] 

see ill. ... ] 

— -ill. (a), .,. ... ; 

8. 86, 

b. 87, ... ... 175, ] 

ill. (ft}, ... .. ; 

ill. Co), ... ... ] 

ill. d), ... ... : 

ill. Mi (c) and (/}, ... : 

ill. (e), ... ... : 

ill* ( 9)1 

b. 88, 190, ... ... ... ; 

iji (*) nnd(b), .. ... : 

til. (g) (A) and (t), ... ! 

b.89, ... ... ... : 

ill. fa), 

ill. (6), ... ... ; 

ill. c, ... ... ... : 

b. 90, ... . . ... 

b.91, ... ... 190,234, ! 

b. 92, 

in* ( a )t : 

rs" M/ l.. ::: ::: 

« 94, 

ill. ... 

e.95, ... ... 205, 

b. 96, ... ... 202, ! 

b. 97, ... ... 198, 

b. 98, 167, 201, 209, 210, 2U, 212, : 

— • ill. (d) and (e), ... 

— - — applies only to vested in- 
terests, ... ... # ... : 

s 99, ... 60, 203, 213, 

ill. ... 

ss. 100, 101 and 102 whether really 
applicable to Hindu Wills, ... : 
b. 100, 213,217,220, : 

s. 101, 213, 214, 216, 210, 217, 220, 

222,221, : 

#1. (a) (ft) (r) and (d), 

b. 102, 213, 217, 220, 222, 224, 1 

ill. 5,... 

b. 103, 

b. 104, ... ... 220, 

8.106, ... ... 157,228, 

ill. .. 


INDIAN SUCCESSION ACT — continue?. 


22 0 , 
157, 228, 


b. 100, ill. (fl), ... ... 

8. 106, ill. (d), 

ill./, ... 231, 

B. 107, ... 239, 244, 258, 269, 

— Exception, ... 239, 

ill. (l) (m), ... 

8. 108, ... ... 242, 

ill. ... 

8. 109, ... ... 259, 

8. 110, ... ... 269, 

b. 110, ill a and 6, ... 

8 , 111 , ... ... ... 

ill. (a), 

ill(ft), ... 245, 


b. Ill, ill. e, 

ill* (d), 

ill. 

s. 112, 

ill (a), 

ill (ft), 

ill. r, 

b. 113, 
s. 114, 

ill., .. 

B. 115, 

ill. (a), 

ill (ft), 

ill (.), 

ill 

ill* (tl), 

B. 110, 

Hi («), 


216 
... 246 
247 

249, 250, 259 
... 260 
... 250 
... 251 
253, 256P 
251, 259 
... 254 
. 254 
255 
... 250 
. 256 
... 257 
... 265 

257, 259 
... 258 

258, 259 
.. 259 


197 

ill. d t 


261 

197 

b. 119, * . 


259 

199 

ill a, 


262 

199 

ill ft, 


2(>2 

199 

ill. v. 


202 

200 

s. 120, 

\\\ 

260 

200 

ill. (a), 

# # 

260 

208 

ill !>, 

##| 

260 

203 

8 . 121, 

( 

262 

204 

ill a, 

• •• 

262 

249 

—T— iH ft, 


263 

212 

ill. c. 

• 88 

263 


ill. c, 

• •• 

263 

212 

B. 122, 

fit 

263 

214 

s. 123, 

• •• 

263 

214 

ill. (a), 


2 (* 


--ill. (ft), 

HI 

263 

222 

b. 124, 

• •• 

264 

222 

B. 125, 

62, 

26 6 


s. 126,* ... 

• BP 

265 

225 

ill. (a), 

Ml 

265 

216 

ill. (6), 

«** 

260 

225 

B. 127, 

„l 

266 

220 

■ — ill. a and 6, 

52, 

267 

225 

b. 128, 

166, 273, 

283 

227 

ill. ... 


274 

232 

b. 129, 

190, 

276 

228 

ill. («), 

. 

278 

237 

— ■ ■■ ilia. ( d ) and (e), 

... 

278 

236 

ill. /, 

... 

279 

235 

a. 130, 

... 

279 

203 

ill. ... 

... 

279 

243 

8 . 131, 

279, 

280 

210 

ill. ... 

Ml 

280 

259 

8. 132, 

Ml 

280 

243 

ill. ... 

••• 

280 


n 133, 
s 134, 
b 135, 

136, 
b. 137, 

ill .(b), 


... 281 
... 281 
166, 276 
2, p. 276, 282 

... m 
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0. 187, 

oxpl. 


... 

276 

b. 186, 

B. 188, 


... 

288 

s, 186, 

0. 189, 

0. 276,’ 


... 

288 

s. 187, 

0. 140, 



282, 

284 

b.188, 

0 . 141, 



... 

287 

s. 189, 

0. 142, 




288 

s. 190, 

0. 148, 

• i • 


... 

288 

s. 193, 

0. 144, 

#M 


• • > 

288 

a. 194, 

0. 145, 



... 

284 

b. 195, 

8 146, 

••0 


284, 

405 

8. 196, 

0. 147, 



00# 

287 

0. 197, 

b 148, 



0«* 

287 

s. 198, 


ill. (a), 


Ml 

287 

B. 199, 


ill. (b), 


i • • 

287 

b. 201, 

-B 

ill. (c), 


hi 

287 

s. 203, 

0. 149, 


55, 

288 

8. 204, 

0. 150, 




286 

b. 205, 


ill. (a), 


... 

286 

8. 20 

0. 168, 

ill# (b), 


... 

286 

b 208, 


ill. (c), 


... 

286 

b. 210, 

0. 161, 


... 

286 

0. 211, 

0. 154, 

... 


289, 

292 

s. 212, 

K 155, 



... 

293 

B. 213, 

0. 156, 




292 

*214, 

8. 157, 



293, 

294 

7 215, 


ill. d." 


0»« 

293 

B 216, 

B. 658, 



... 

289 

a. 217, 


ill. b.' 



289 

8. 218, 

0. 159, 



174, 

294 

B 219, 


ill. a. 


... 

295 

b. 220, 

r , 

ill. b 


. ■ • 

295 

b. 223, 


ill. (c), 


... 

2!ft 

0 224, 

0. 160, 


173, $96, 

297 

0. 226, 

0. 161, 

• 00 


298 

0. 226, 

b. 162, 

• • • 



300 

0. 227, 

a. 163, 



... 

800 

8. 228, 

0. 164, 



... 

302 

s. 229, 

b. 165, 



... 

802 

b. 230, 

0. 167, 




8U3 

8. 231, 

b. 109, 

##| 


... 

804 

0. 232, 


ill. (b) and e, 


... 

804 
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888 
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888 
383 
383 

383 

384 
384 
384. 
381 
881 
386 
888 
388 
388 
10G 
312 
361 


INITIALS— 


signing will by, 87 

udniisHibilify of ovidcnon whore legatee 
is doboribod by, 135. 

loguten nury be doHuriliod by, 135. 

Bigiint ure by, must bo with intention to 
give effect, 92. 

INFANT— 

legatee postponement of election in case 
of, 309. 

capacity of, to make wills undor Mnho- 
modan law, 895. 

INFIDELS— 


wills under Muhomedan law in favour of, 
390. 

INQUIRIES — 

to determine questions, as to object «*r 
subject of will, 133. 

INSANE PERSONS— 

cannot act os exocntors, 317. 

make wills under Alahomedan law, 

395. 

grant of administration for use and benefit 
of, during lunacy, 317. 
incapable or making wills, 71. 

INSANITY— 

of sole executor, grants of administration 
in case of, 337-8. 

repulsion to objects of natural affection 
may be evidence of, 78. 
under Mahomcdan Law wills made dar- 
ing, are invalid, 395. 
willH made during, 75. 
proof of, 75. 


INSOLVENCY— 

of legatee, gift over upon, 298. 
whether a disqualification for executor- 
ship, 316, 317. 
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INSOLVENTS— 

capacity of, to make wills under Maho- 
medan Law, 395. 

INSTRUCTIONS TO SOLICITORS— 

when treated a 0 testamentary, 66. 

INTENTION— 

of testator to inolnde illegitimate childron, 
indications of, 186, 187. 
of testator to revive will or codioil, how 
evidenced, 126, 128. 

See CONSTRUCTION, RULES OF. 

INTEREST— 

gift of, whoh sufficient to vent otherwise 
contingent gift, 289. 

on legacies under S accession Act, 4 p<*r 
cent., 888. 

— — 1 — under Probate* Act, 6 per 

cent., 888. 

— who is entitlod to, 387, 888. 

not payable on legacies refunded, 384. 

of fnnd what passes under bequest of, 
294. 

payable until conversion %«d investment 
to s«*jure residue payable for life, 385. 

INTERLINEATION— 

in wills, effort of, 121, t22. 

— attestation of, 121, 122. 

in what respect different from alterations 
in will, 129. 

INTESTACY— 

Administration in casos of, 327,^29. 
in case of lapsed share of rosidue, 205, 
206. 

INVENTORY— 

when to be exhibited by exoontor, 873. 

INVESTMENT— 

of funds to secure annuities, 301. 

residue for fife, time and 

manner of, 388. 

interest payable until, 

385. 

of residue bequo&tlied for life without 
direction to invest in particular se- 
curities, 385. 

IRREVOCABILITY— 

of early Roman wills, 2. 

ISSUE— 

construction of term, 187-9. 

JAINA&— 

course of legislation as to wills of, 911, 
812. 

included in term Hindu, 10. 

JEWS— 

except in Aden governed by Indian Suc- 
cession Act, 11, 106. 
revocation of wills of, by marriage, 106. 


JOINDER— 

of claims by or against executors, 867. 
JUDGMENT CREDITOR— 

whether entitlod to oppose grant of pro- 
bate, 349, 850. 

JOINT EXECUTORS— 

under Mahomedan law, 402, 403. 

JOINT FAMILY— 

conception of testation contrary to prin- 
ciple of, 5. 

JOINT HINDU FAMILY— 

property which possea by eqrvivorship 
* in, does not ve*»t in executor, 813. 
JOINT TENANTS - 

beqnost to, where ono attests wOl, 100. 
no lapse in c&so of gifts to, 199. 

JOINT WILLS— 
are revocable, 65. 
when enforced as compacts, 65. 

JURISDICTION— 

of Supreme Conrt to grant probate of 
Hindu and Mahomodan wills, 812, 313. 
to grant probate where testator had fixed 
dwelling or proporty within jurisdic- 
tion, 353. 

where testator had no fixed 

dwelling within jurisdiction, 358. 

JUST CAUSE— 

for revocation of probate, what circum- 
stances amount to, 346-351. 

JUSTICE * EQUITY AND GOOD CON- 
SCIENCE— 

wills which^re to bo construed according 
to principles of, 18, 186. 
KHALKHAN— 

Frob&te and Administration Act applies 
to, 326. 

KHONDS— 

of Orissa, not Hindus, 11. 

KOLS- 

not Hindus. 

KORAN— 

Mahomedan wills recognised by, 898. 
KUS— 

not Hindus, 11. 

LAME (THE)— 

bequests to, under Mahomedan law, 398. 
LANGUAGE— 

of will immaterial, 78, 129. 

LAPSE— 

applies to contingent bequests, 199. 

— — where distinct shares are gi**® 


1 • * 
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LAPSE — eontinwd* 


LEGACIES (SPECIFIC)— 


to legatee* and any of them die, 199, 

200 . 

doctrine of, 196-212, 

— applies to moveable and im- 
moveable property, 197. 

, , — - .. — to appointments by 

way of bequest under powers, 197. 
does not arise in caso of bequest to a 
described class of persons, 201. 

— — arise in case of bequest to A 

for benefit of B if B predeceases testa- 
tor, 204, 206. 

does not arise in oase of bequest to 
testator’s child or other lineal descen- 
dant, 202, 203. • 

— apply where ono of two join I le- 

gatees dies before testator, 198-9, 

effect of declaration against, 198. 
in case of bequost of debt, 197. 
—————— to legatees in shares, 

198. 

— ■ . ■ gifts to tenants in common, 

200 . 

— — share of a residue, 20IL 20G. 

intention to exclude lapse must bo rWrly 
stated, 198. 

in case of bequest to trustees for payment 
of debts, 199. 

interests how saved from lapse, 198, 199. 
LATENT AMBIGUITY— 

parol evidence not admissiblo in case of, 
149. 

LEAKE v . ROBINSON — 

Rule in, 224, 243. 

may give way to particular indi- 
cations or contrary intention, 225. 

LEASEHOLD PBOPEUTY*- 

misdesoription of, 139. 


LEGACIES— 


debtB mnst be discharged before, 979. 
in general terms, vesting of, 234. 
inquiries to determine questions as to, 133 
obtained by fraud, coercion, or undue 
influence, 82, 86. 
refunding of, 883, 985. 

■ I, paid under Judge’s orders, 


■ » paid voluntarily, 383. 

. ■ where paid under a mistake 

of facts, 883. 

p— — — where executor had no 

notice of other debts, 883. 

where assets were originally 

sufficient, 884. 

— ■ where assets were not on- 


finally sufficient, 884. 

— : when creditor* m»y compel 


a.884. 


> 84 , 


to 1 m without interest, 884. 
to what extent allowed, 


ademption of, arises from supposed inten- 
tion of testator, 28 i. 
may be adoemod by removal, 287. 
wlrnt ohangcH in subject matter of, do 
cause ademption, 286, 287. 
what piiHHos under genornl dosoriptiou In, 
102, 100 

See BEQUESTS, SPECIFIC LEGACIES.* 
LEGAL GUARDIAN — 

of minor, grant of administration to, 80, 
337. 

LEGAL REPRESENTATIVES — 


bequests to, 275, 176. 

LEGATEES— 

acceptance by, under Muliomediui law, 
399, 190. 

described by initials, ovidAuo ns to, 135. 

election by, 303-309. 

luqmnoH to determine questions as to, 
133. 

misdescription of class ol, 1 12. 

misnomer ffi misdescription ol, 1 10. 

necessity for gr.mt of prob tto to establish 
right of, in Court of Justice, 322. 

. under Iliudu Wills 

Act, 322. 

socret trusts communicated to, 71, 73. 

title* of, not complete till assent of »ue- 
cutor, 382. 

— — before assent transmissible to re- 
presentatives, 382. 

under Mnhomodau Law, who nmy Iks 
395-7. 

- whether rompe 

tent to establnli right under will bofoio 
probate, 322. 

slayers of testators cannot be, under Ma- 
houiodan Law, 396 

when mi tilled to select from u nuwbvr of 
articles of same kiml, 160. 


LEGITIMACY — 

reputation of, 182. 

reputation of, evidence us to, 18*. 

LEX FALCID1A, 3. 

LKPCHAS- 

includod in torm “ Buddhists” m Succes- 
sion Act, 11. 


LEX LOCI— 

u to distribution of immorouble '.ro- 

perty, 379. 


liabilities- 

of executors under Mahomedan Law, 
405. 

See EXECUTORS. 


bwtuoit of property which « «» h i' !ot to » 
288 , 880 ) 881 . 
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LIMIT AT J UX* — 

in case of salt by creditor for refunding 
of legacies, 864. 

period of, in oase of ol action, 806. 

— ■ ■■ — ■■■■ ■ in England, 306. 

executor need not plead, 877. 
liability of executor whero be allows 
debts to be barred by, 374. 
whether executor may pay a debt barred 
by, 877. 


LIMITATION ACT— 

does not apply to applications for pro- 
bate, 303. 


LIMITED GRANTS— 

of administration for nse and benefit of 
others, 335, 334. 

until production of lost willt334 
— — of will outsulo jurisdic- 

tion, 834. 

LOCKK KING’S ACT, 17 nuil 18 Viot. o. 113. 
amendment of, 290, 291. 292. 

LOHARHUCJUA— 

AoU X of 1808, and V und VI of 1881 
doclared to be iu force in, 15, 326. 

LOST WILL— 

admissibility of declarations of tostator to 
prove contents of, 1 24. 
parol evidence of contents of, 116. 
presumption of revocation in case^of, 119. 
probate of copy of till production of ori- 
ginal, 333. 

proof of contonts of, 116, 124, 333. 

LOWER BURMAH— 

application of Probate and Administra- 
tion Act to, 325. 


LUNATICS— 


incapable of making wills, 74 
being solo executors, grant of administra- 
tion in case of, 337-8. 
cannot act as executors, 817. 
grant of administration during lunacy of, 
317. 

- - - for use and benefit 

of, 317. 

Incompetent to make wills under Maho- 
medan Law, 395. 

may make wills during lncid interval, 76. 
under Mahomodan law cannot be execu- 


tors, 401. 

wills made by, aro not operative on testa- 
tor regaining sanity, 76. 


LUNACY— 

of executor, grant of administration in 
oase of, 337-8. 

of residuary legatee, there being no exe- 
cutor, grant of administration in oases 
of, 338. 


LUCID INTERVALS— 

lunatics may make wills during, 76. 
onm iu case of alleged, 79. 
proof of, 78, 79. 

See INSANITY. 

MADRAS— 


oarly cases in, as to Hindu Wills, 27-31. 

practice of Courts as probat e of 

Hindu Wills, 23. 

establishment of validity of Hindu Wills 
in, 27-31. 

Regulations dealing with wills iu, 9. 
validity of wills when established in, 6. 

MAHOMEDAN EXECUTORS— 

* whether competent to establish right 
under will without probate, 322. 
MAHOMEDAN LAW— 


acceptance by legatee of bequest under, 
399, 400. 

of oifioo by oxeontors under, 


403. 


applicable to Cutch Memons in absence of 
jgprrinl custom, 10. 

bequests under aoooptance of, by le- 
gatee, 399, 400. 

ademption of, 400. 

— — - — creating perpetuities. 

400. 


of moro than one-thirc 

invalid, 396. 

of things prohibited. 

void, 399. 

■ for sinful purposes, &f 
for building synagogues or churches 
399. • 

— to slayer of testator, 396. 

- to superstitious uses, 400. 

* what may be subject of 

399. 

consent of hoirB to bequests under, 396. 
joint executors under, 402, 403. 
persons in analogous position of cxe 
cutors de *on tort, 403. • 

Powers of executors under, 404-409. 
Procedure whore no executors are appoin 
tod by testator, 403. 
what may be devised under, 899. 
whether now applicablo to Mahomeda 
wills under Probate Act, 872. 
who may bo an executor under, 401, 403. 
who may be legatees nnder, 395-7. 
wills nnder, animus testandi, 894. 

— — aro revocable, 400. 

capacity ef tostator, 394, 39E 
- — capacity of infants to mak< 

896. 

capacity of insolvents to make 

895. 

■ declared lawful by Koras 

898. 


— definition of 393. 

— erection of bridges or mui 
jids, 399. 
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* MAHOMED AN LAW— continued. 


wills under, if in jest, invalid, 393. 

-■ — in favour of alioiih, 396. 

■ hostilu infidels, 306. 

musjids or Holy 

Shrine, 398. 

— ■■■ " — nearest of kin, lioirs 

etc., 398. 

- — orphans, tho lame, 
widows, beggars, etc. 308. 

1 — — —■■'■■■■ pious or religious 

uses, 398, 9. 

■ — poor Christians, 399. 

— - ■ relations, 39H. 

* ■■ — of ZimmecR, 396. 

■■■■■ ■ ■■ ■ ■ — -- — lunatics incompoLuAt 

to make, 395. 

may be mode by signs, 39 1, 

— — may bo written or voih«d, 
393. 


of slaves, 394. 

perfect freedom (from sla- 


very) necessary in testator, 391. 
wills under, speak from death of tostator, 
396. 

to what extent vulid, 3lf3. 

wino and pigs etc. traffic in winch is pro- 
hibited may not be devised under, 399. 


MAHOMEDAN WILLS— 


formalities requirod for, 393, 393. 
jurisdiction of Supremo Court ns to grant 
probate of, S12, 313. 

whether probate is necessary under 
Probate Act, 372. 

Powers of executors of, when governed by 
Probate Act, 372. » 

— when not governed 

by Probate Act, 372. 
MAHOMEDANS— 


legislation as to wills of, 311, 312. 

maintenance— 

bequests for, 265. 

gift of "fixed amount of, will not vest 
contingent bequest, 2 41. 

gift of, when sufficient to vest otherwise 
contingent gift, 240. 

of Hindu widow cannot bo interfered 
with by will, 53. 

payment of, to miifers entitled to imme- 
diate possession of legacies, 58G. 

MAJORITY— 

age of, for purpose of making privileged 
will, 105. 

MANAGER— 

appointment of, for protection of proporty 
before probate, 354. 

manbmum— 

Acts X of 1865 and V and VI of 1881 
declared to he in force in, 15. 

Probate and Administration Act applies 

to, 326. 


MANCIPATION— 

form of Roman will by, 3. 

MARINER— 

who is a, 1 02, 103. 
privileged wills of, 101, 105. 

MARK— 

kynttPsting witnesses whether sufficient • 

executor of will by, 87, 88. 

MARRIAGE— 

does not revoke mutual wills, <56. 

off(M r of condition in hguncHutf to, 201. 
202,255,257. 

if invalid docs not revoke will, 100. 
will rovoki d by, does not revive on doalh 
of husband or wife, 101. 
oi attchtuf^ witness to legatee, 100. 
when will in oxoreiso of power of ippoiiit- 
ment is not rrvoked by, 1« *5 
willb of Hindus etc. not rovokod by, 10G. 

MARRIED WOMAN— 

may bo oxoAilrix, 316. 
if cxpcuuix under Succession Act, re- 
quires consent of husband, 316. 

under Probate Act does not 

requite consent of husband, 316. 
power of, in England to disposu of pro- 
porty by will, 80 

power of, in Indie to dispose of property 
by will, hi. 

prelude cannot bo grunted under Succes- 
sion Act to, without consent of husband, 
372. 

when exocutrix has all powers of ordinary 
executor, 372. 

to tumentary powers of Hindu, 55, 81. 

MARRIED WOMAN’S PROPERTY ACT, 
(India) Il^of 1871, 8L. (England) 1882, 80. 

MAXIM - 

falsa demonstrate non nooet, 137. 

MAYORS’ COURTS— 

inflncnce of, on practise of making wills 
of Hindus, 22. 

MEDICAL CHARGES— 

order of payrooiifc of, by executors, 375. 

MEMONS— 

Soo CUTCH MEMONS, 10. 

MILITARY DEBTS— 

payment of, under Regimental Debts Act, 
878. 

minors— 

allowances for maintenance to, where 
bequest to, is immediate*, 386. 
appointment of, as executors under Maho- 
meilan Law, 401. 
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MINORS — confiwusd. 

appointment of, as executors in oaae of 
Mahomedan will subject to Aot V of 
1881, 401 

being sole executors, grant of administra- 
tion in case of, 837. 

— — residuary legatees, grant of 

administration in case of, 337. 
capacity of, to make wills under Malio- 
modan Law, 395. 

grant of administration with will annexed 
to legal guardian of, 815. 
grant of probate or administration dar- 
ing minority of, 815. 
inoupaoty of, to make a will, 57, 74. 
may appoint tostamentary guardians of 
their children, 79, 80, 
may be exocutors, 315. 
not entitled to probate, 31 6s 
payment tiff legacies for, to official trustee, 
386. 

who are, 79. 

MINORITY— 
age of, 79. 

under Uindu law, 17, 57, 79. 

ago of with roferonce to making of privi- 
leged wills, 105. 
computation of age, 19. 
grant of administration during, 337. 
grant of probate or letters of adminis- 
tration during, 815. 

of legatee, postponement of election iif 
easo of, 3w7. . 

testamentary guardians appointed during, 
79, 80. 

will made daring, is invalid, 74. 

MISDESCRIPTION— 

in grants of probato or adminiBtratioa, 
correction of, 315, 346. 
of character of legatee, 141. 
of doss of legatees, 142. 
of legatee, effect of, 140. 

— — - how corrected, 140. 
of freehold for leasehold, 139. 
of objects, 139. 

MISNOMER— 
of legatee, 140. 

MISTAKE— 

in boquest ns to number of children, 142. 
in description of olass of legatees, 142. 
in will corrected from the context, 138. 

■ ■ - made by draftsman, 130. 

— when Conrt will oorreot, 84, 85, 

146. 

revocation or destruction of will, under, 
is not effectual, 109. 
words introduced into wills by, 84, 85. 

SOBTGAQB— 

by executors or administrators under 
Probate Aot, 87o, 871. 
devise of property which is subject to, 
889, 290, 291. 


MORTGAGE — continued. 

of subject of bequest, effeot of under Ma- 
homodan Law, 400. 

MUTUAL WILLS— 

irrevocable after death of either testator, 
66 

not revoked by marriage of either testa- 
tor, 66. 

revocation of, 66. 

MUS.T1DS— 

bequests under Mahomedan Law in ! 
favour of, 898, 399. 

MURDERER— 

of testator cannot take legacy under 
Mahomedan Law, 396. 

NAG AS- 

not Hindus, 11. 

NATIVE CHRISTIANS— 

governed by Indian Succession Act, 11. 
m Coorg exempted from Indian Succession 
Aot, 12. 

NATIVES OP INDIA— 

in what oases governed by tho Indian 
Succession Aot, 11. 

NATURAL GUARDIAN— 

of minor, whether entitled to adminis- 
tration, 337. 

NATURALIZATION ACT, 1870. 

power of aliens to make wills under, 74. 
NAVY AND MARINE WILLS ACT— 28, and 
29, Viet. A, 72, ... ... 102 

NEAREST OP KIN— 

bequests to#l73, 177, 178. 
NEGLIGENCE— 

liability of executor for, 874, 875. 
NE1CE— 

construction of term, 187-9. 
NEIGHBOUR— 

boquest to, under Mahomeden law, 898. 

" NEPHEWS”— 

construction of t|pn, 187-9. 

NEXT OP KIN— 

bequests to, 175, 177. 

NICKNAMES— 

admission of evidence to explain, 185, 
136. 

NICOBAR ISLANDS— 

notification under Aot V of 1881 as to, 
14. 

NORTH-WESTERN PROVINCES— 

Beg. V of 1799, deolarod appHo»bI. to, ?. 
Prebate and Administration Aot, applies 
In, 826. 
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% NORTH-WESTERN PROVINCES-confd. 
early oases as to Hindu wills in, 36. 
validity of wills when established in, 6. 

NON-CONTENTIOUS OASES— 

.grant of probate by District Delegates in, 

868 , 

NOTICE— 

to caveator, probate cannot be granted 
without, 868. 

NOTIFICATIONS— 

published under s. 2 of the Probate and 
Administration Aot, 328. 

NUNCUPATIVE WILLS— , 

by soldiers, mariners and seamen, 101, 
106, 

— how long operative, 104. 

under Hindu Law, 17, 67. 

proof of, 17, 68. 

allowable under Mahomedan Law, 898. 

OBLITERATION— 

in wills, effect of, 121, 122. 

■ how far and in wliat nfllrmer 

allowed to be deciphered, 121. 
not ineladod in words “ otherwise de- 
stroying,*' 118, 119. 

of portion of will by pasting over with 
paper, 122. 

OLD AGE— 

does not take away testamentary capa- 
city, 81-2. 

want of testamentary capacity from, 81, 

8 *. 

OFFICIAL TRUSTEES ACT (XVH of 1864.) 
payment of bequeBts for minorp under, 
386. • 

ONEROUS BEQUESTS, 272-276. 

ONUflf— 

in ease of alleged secret trust communi- 
ontoebto logateo, 78. 

ORDINARY (THE)— 

jurisdiction of, transferred to Probate 
Court by, 20 and 21, Yict o. 77, 818 
(note)* 

ORPHANS— 

9 bequests to, under Mahomedan law, 898. 

OUDH— 

recognition of Hindu wills by the Courts 
in, 86. 

wills when established in, 6. 

OUDH ESTATES AOT, 1860— 
provisions m to wills in, 6. 
PARENTAGE— 

evidence as to reputation of children's, 
184. 


PAROL EVIDENCE— 

admissible to Bhow who is intended by 
legacy to Mrs. G , 186. 160. 

whom Christian name 

left blank, 186, 150. 

of intention not admissible to show whom 
tost at or mount ,whon description applies 
partly to one and partly to another. 

148. % 

“ where descript ion applies 

to one person to show that unothor was 
mount, 149. 

— to show who was meant 

wheio no one answers the description, 
149 

of intention not admissible in ease of 
latent ambiguity, 149. 
of testator'll intention not admissible 
unloss there is a patent ambiguity, 148, 
150. e 

not admissible to raise case of election 
306. 

show what original was 

in caso of erasures or obliteration, 
121 . e 
Soo EVrUENCE. 

PAROL WILLS— 

of soldiers, mariners and seamen, 101-106. 
how long operative, 104. 

PAR8EES— 

# how far governed by Indian Succession 
Art, 11. 

intestate, succession among, regulated by 
Act XXI of 1806, 11 (note). 

PARTICULAR RESIDUE— 
gi“ of, 207. 

PARTIES— 

to suit^by or against executors, 867* 

concerning property vested in ex* 

outor, 828. 

PARTITION— 

bequests couplod with prohibition against, 
52, 267. 

by Mahomodan oxeentors, 406, 406. 
wider Hindu Law may be restrained by 
will till youngest child attains majority 
52, 208. 

PATENT AMBIGUITY— 

parol evidence not admissible in caso of, 

149. 

PAYMENT— 

of annuities, 299, 801. 

PERSONAL ESTATE— 

when real property passes under, 181. 

PERSONAL RBPRESENTATVE— 
bequests to, 176, 178 (note). 
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PERPETUAL EDICT— 
as to wills, 4. 

PERPETUITIES— 

bequests under Mahomedan Law creat- 
ing, 400. 

effect of power of appointment embrac- 
ing objects not within rule of, 170. 
except in case of religious endowments 
contrary to Hindu Law, 50, 51. 
gifts to idols undor Hindu Law not void 
as against rulo, 216, 217. 
law of, bow far in aooordanoo with Hindu 
Law, 47. 

questions of, bow dotnrmined, 215. 
restriction on English Law of, 215. 
rule against, not to be avoided by 
colourable dedications to idols, 50. 
rule against docs not apply to perpetual 
gifts uiyler Hindu Law to idulB, 217. 

PERIODICAL PAYMENTS— 

duo in rospect of specific legacies, 202. 

PERFORMANCE— 

of conditions, 252, 262. 

PENDENTE LITE - 

grant of administration, 338. 

PENALTY— 

for refusing to deliver up rovokod pro- 
bate or grant of administration, 361. 
for executors not complying with law as 
to oxlubiting inventory, 373. 

PECUNIARY LEGACIES— 

abatement of nnnuities with, 290. 

See BEQUESTS. 

PETITION — 

for probate, form of, 353. 

annexing of translation of 

will to, in what crbob necessary, 353. 

* . — particulars to be stated in, 

356. 

must bo signed, 306. 

— verification of, 856. 

pigs- 

cannot lawfully be subjeot of bequest un- 
der Mahometan law, 890. 

PILGRIMAGES— 

bequosts for, under Mahomcdan Law, 898 

PIOUS PURPOSES— 

bequests to, undor Mahomodan Law, 398, 

“PLAN OF WILL”— 

inference from document being described 
as, 73. 

PLEBEIAN WILLS— 

legislation of the Decemviri aB to, 3. 

PLEDGE— 

bequest of article in, 289, 290, 291. 


PLEDGE — continued. 

of subjocb matter of bequest, effect of, 
undor Mahomodan Law, 400. 

PONDICHERRY— 

recognition of Hindu Wills at the Fronoh 
Settlement of, 25. 

PORTIO LEG1T1MA OR FALCIDEA, 3. 
PORTIONS— 

children entitled to legooios as woll aB to, 
302. 

rORTlONERS — 

rulo of English law to, 302, 803 (nolo). 
PQWEll OF APPOINTMENT — ? * 
bequests in default of, 169. 
doctrine of lapse applios to appointmonts 
under, 107. 

embracing objects not within line of 
perpetuities, 170. 
execution of, 167, 172. 

— where power is general, 167. 

gift over in default of, 170. 
jgeereised by will is revoked by gonornl 
revocatory clause in subsequent will, 
116. 

implied gift to objects of, in default of 
appointment under, 167, 160, 170. 
implied gift arising from, 171, 172. 
improper exercise of, 170. 
not nocossury to show intention to exeouto, 
169. 

what is a, 105. 

whether rovocatory clauso in will in 
exercise of, will revoko prior will in 
cxer6iuo of another power, 117. 
will in exorcise of, when not revoked by 
marriage, 105. 

POWER OP EXECUTORS— 

undor Mahomcdon law, 322, 823, 325, 326, 
827, 404 — 409, 

See EXECUTORS— 

PRAETORIAN LAW— 
as to wills, 4. 

PRAETORTAN WILLS, 4. 

PRAN NATHUS - 

in Budelkhnnd not Hindus, 11. 
PRAYERS— 

bequests for, under Mahomodan Law, 9P8. 
PRECATORY TRUSTS— 
in wills, 268, 272. 

doctrine as to, not to be extended, 268, 
269. 

how created, 268, 269. 

“PRESENCE OF TESTATOR 
what amounts to, 94. 

PRESUMPTION— 

as to alterations made in will with pencil/ 
122-3. 
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% PRESUMPTION— continued. 


a s to alteration! made with ink, 122, 123. 
a! to revocation how rebutted, 110. 

— — where will cannot be 

found, 119. 

— where mutilated will has 
been in custody of testutor, 110. 

as to survivorship, 251. 
as to time alterations were mado in will, 
123. 

incase of bequests to exocntors, 274, 275. 

— — ■ wills found with signatures des- 
troyed, 118. 

of election, 30G. 

— - may Ik? rebutted, 306. 

is binding on representatives 

of legatee, 307. 

that will was destroyed animo rovocaudi, 
114. 

— — ■ how rebutted, 114 


119. 

when blanks in will have been filled in, 
123. 

where attesting witnesses do not recol- 
lect execution of will, 91, 95. m 
whether gifts are cumulative or substitu- 
tional, 192. 


PRIVILEGED WILLS, 101—105. 

age of majority for purpose of making, 
105. 

attestation nnd proof of, 104. 
may be nindo by word of month, 102. 
who winy make, 101. 
rules for execution of, 101. 
revocation of, 124. 

PRIVY COUNCIL— 

declaration of, as to validity of Hindu 
wills, 7. 

PROBATE — 

acts of exocntors before, 324, 325. 
attaching creditor whether ontitled to 
oppoqp grant of, 349, 350. 
cannot be granted to married woman under 
Succession Act without consent of 
husband, 372. . _ „ 

cannot bo grunted nntil expiration of 7 
days from testator’s death, 354. 

limited # to part of testators 

estate, 355. 

conclusive as to representative title ot 
executor, 354. # 

conclusivenoss of application for, if pro- 
perly mode and verified, 353, 354. 
costs of contentions cases of, 361. 

Courts reluctant to exclude executors, 
whoso appointment is revoked by in- 
ference only from, 321. 
definition of, 315. 
delivering up, if revoked, 861. 
discovery of codicil, after grant of, 321. 
early practice of Courts in admitting 
Hindu wills to, 29 . 


PM' 


PROBATE ■ eontinuetl. 

ecclesiastical jurisdiction of Supremo 
(hmrt to grant in cuho of Hindus, 312. 
effect of, 821, 325. 

■ 1 ■■ in case of Hindus 325. 

effect of tow 5 fhl6 payments beforo revo- 
cation of, 300. 

effect of entry of caveat ngninst, 358. 
endorsement on grant of, of copy of cer- 
tain subsections of s. 90 ol Probata 
Act, 371. 

oxsiminntion of petitioner upon applica- 
tion for, 357. 

for sp< eiul purpose, 338, 339. 
form of applied tion for. 353. 

caveat against, 358. 

grant of, 359. 

gives no title to property which testa- 
tor coi4«l not dispose of, 356-7. 
grant and revocation of, 341 — 351. 
grunt of, before Probate Act, 311, 314. 

— - — -by District Delegates in non- 
content ions Hisof 353. 

correction of errors in, 345, 346. 

during minority, 815. 

—--is in nature of decree in rom, 
324. 

— ■ - is conclusive against, all the 

u oild, 324. 

limited in dnroiinn, 332, 338. 

until origimil will 
should bo produced, 333, 334, 335. 
rant of, contested in Civil Court, 347. 

— P must be contested in Court 

whiesh granted it, 847. 

of the Rest, 343, 844. 

— subject to exception, 342. 

though limited in duration is 

ireneral in application, 332-3. 

— to ho contested in Court of 

Probate 317, 851. 

■ ' — to nominees of legatees, 317. 

■ ■-* wh<*n testator hail fixed dwell- 
ing or property within jurisdiction, 358. 

■ when no executor lias been ap- 

pointed, 329. 

«• when executor lias died before 

testator, 329. 

— when exccqtor incapable of 

acting, 829. 

whether limited or general, 355, 

356. 

granted by High Court h&B effect through- 
out India, 354. 

— in Burnish, validation of, 15. 

grantee of, has alone power to sue etc., 360 
grounds on which grant of, may be ques- 
tioned in Civil Court, 351. 

has effect over all property of testator 
throughout the province, 825, 354, 
in solemn form, 350. 

is conclusive against persons 

cited, 350. t . , 

issue of citations upon application for, 
357 
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PROBATE —continued. 

Jurisdiction in granting and revoking 
probate, 351 . 

Limitation Act does not apply to appli- 
cations for, 353. 

limited to part of estate cannot bo grant- 
ed, 848. 

■i 1 ■— " ■ ■ * — ■■■ !■■■■■ — — where 

whole estate vosts in oxooutor, 825. 
limited to purpose specified in will, 338. 
nooossity for production of, 322 note. 

- ■ . — taking out, in case of liindu 

and Mahomodan wills under Probate 
Act, 372. 

not limited ob to extent of authority of 
executor, except whore authority is 
limited by 'will, 332. 

not to be granted by District^ Del eg at o 
where there is dispute l»r contention, 
358, 35ft 

of codicil discovered after probate of will, 
321. 

of contents of lost will, 333. 

7 of destroy ucLwill, 333. 

of copy of will, when graSitod, 333-1, 

- — — original exists, 334. 

of wills made outside province not neces- 
sary if will already provod, 323. 

—— — of Hindus oto. courso of legislation 
iu regard to, 311, 312. 
of wills of Hindus, jurisdiction of Hnpreno 
Court to grant, 312, 313. 
of will with blanks, 123. 
officers authorized as District Delegates to 
receive applications for, 14. 
order of payment of expenses of, 376. 
particulars to bo stated in petition for, 
356, 373, 374. 

persons contesting, mast shew sufficient 
interest, 349. 

petition for, to be signed and verified, 356. 
power of Court to intorforo for protection 
of property until grunt of, 351. 
powers of executor, lieforo, 324-5. 
practice in grunting and revoking, 351- 
30l. 

proceedings to contest grant of, 847. 
procedure ou entry of cavoafc against, 
358. * 

when District Delegate cannot 

grant, 359 

punishment for making false verification 
to petitioner for, 856. 
purchaser not bound to pay purchase 
money to executor bofore, 324-5. 
rennuoiution of, 3267. 
revocation of, on ground of fraud, 353. 
right of executor or legatee cannot be 
established in Court of Justice with- 
out, 822. 

transmission of certificate by High Court 
to other Courts on granting, 356. 
under what circumstance! granted to 
residuary legatee, 329-330. 


PROBATE— continued. 

when none of the executors are of full 
age, 816. 

when translation of will must be annexed 
to petition for, 853. 

where grant is to take effect throughout 
whole of India, 874. 

whore there are several executors, may be 
granted to all simultaneously or at dif- 
ferent times, 320. 

where there are several executors, one of 
whom is of full age, 316. 

none of whom ore of fall 

ago, 316. 

where several exooutors aijp appointed, 
820, 321, 322. 

— — papers oonstituto the will, 

321. 

whether attaching creditor may oppose 
grant of, 357-8. 

necessary to establish rights of 

executors or logatoes under wills 
of Muliomodans, 322. 
whothor necessary in case of wills of 
Hindus etc. not governed by Hindu 
Wills Act, 322. 

who may apply for revocation of, 349, 
351 . 

who may enter onvoat against, 358. 

oppose grant of, 319, 351, 357. 

widow of Hindu testator who has left 
sons may opposo grant of, 350 

PROBATE AND ADMINISTRATION ACT — 
application of, in matters of probato, 311, 
812. # 

applies in certain Scheduled Districts, 
320.' * 

---■ — in Andaman and Nicobar Islands, 
32G. * 

Assam, 326, 

Bengal, 326. 

llazaritmgh, Lohardngga, Man- 

bhoom and Singbhoom, 826. 

Hyderabad Asbigiftd District, 

826. 

- • ■ - Nicobar Islands, 826. 

Punjab, 326. 

amendments in, by Act VI of 1R89* 362. 
grant follows the interest under, when 
executor rendhnccB or fails to accept, 
329. 

how far powers of Mahomedan executors 
are guvoruod by, 323, 325, 826, 327 
404-409. p 

in what districts declared to be in force, M 
not made applicable to mofussil of 
Bombay, 322, 325. 
notifications extending, 821, 826* 
notifications under, 14. 
powers of Mahomedan executors under, 
408. 

probate cannot bo granted to Mahomedan 
minor under, 401. 
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PROBATE AND ADMINISTRATION APT- 
1881 — continued. 

procedure and or, where executor re- 
nounces or fails to accept, 329. 
provisions of Indian Suocossion Act how 
far applied by, 14. 

Chapters XII to Xill of 1881 404 

II to IV... ... 408 


PBOBATK AND ADMINISTRATION ACT 
— continued. 

s. 93 .. 402 

B. «# ... ... 372 

s 95 ... .. 337 

*- 98 ... ... 373 

s. 99 ... ... 371 

0. 100 ... ... 37*fc 

s. 102 ... ... 870 

b. 103 ... .. 370 

s. 101 ... 300,376 373 

s. 105 ... ... 378 

H. 106 .. ... 37 9 

a. 107 ... ... 380 

s. 109 ... .. 882 

s. Ill ... ... 3K1 

a. 112 ... 382, 399, 405 

r 113 ... 869,382,383, 405 

b. 114 ... . . 382 

0 . 115 ... .. 382 

8.116 ... ... 883 

b 117 . . ... 383 

0 . 118 ... ... 888 

8 121 . ... 885 

s. 122 ... . . 385 

a. 124 ... . 385 

0. 125 .. ... «85 

a. 126 ... ... 385 

a. 128 ... .. 387 

0.129 ... ... 3*7 

0 . 130 ... . • "*7 

h 131 ... ... 388 

h 132 ... ... 3*8 

a. 133 ... ... 388 

H. 13i ... . 388 

0 135 ... .. 383 

h. 136 ... ••• 883 

h. 138 ... ... 383 

H. '9 ... 384 

a 140 ... •- 884 

0 . 141 ... .. 384 

a. 1 12 ... ... 384 

8 U3 ' ... - 384 

a. 144 ... ... S8t 

n 145 ... 385 

a. U6 .. • 388 

a 117 .. 37 i, 388 


a. 187 of Indian Succession Aot not m 
corporated in, 312. 
to whom and where applicable, 16. 

PROBATE PROCEEDINGS— 
procedure in, 346-351. 

PROCEEDINGS— 

to establish right of legatees or executors, 
necessity for probate in, 322. . 
in contentious cases before District Judge, 

w here probate has boon wrongly granted, 
360. 
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PROCEDURE— 

whore executor renouncos ot fails to ac- 
cept, 827. 

■-■■■ • under Probate Act, 329. 
where on application, District Delegate 
cannot grant probate, 369. 

PRODUCE— 

of fund, bequest of, 173, 174, 294. 
of legacies, who is entitled to, 367, 388. 

PRODUCTION - 

of tori anionlary papers, power of Court to 
order, 3E3.* 

PROTECTION— 

of proporty before probate, power of 
Court to interfoie for, 3^4. . 

11 PROVINCE’ — 

moaning of, in s 187 of Indian Succession 
Act, 323. 

probate 1ms effect over all the property 
of testator throughout 325, 354. 
will mudo without, ncod not bo provod 
again in, 323. 

PUBLIC POLICY— 

bequests with couditionH against, 207. 
gifts to prospective illcgitmato cliihlren, 
whether void as against, 183. 

PUNJAB— 

Chief Court of, whether a High Court 
35 A note. 

effect of probate granted by Chief Court 
of, 854 (note). 

not ili cation under Act Y of 1881, as to, 
14. 

Probate and Administration Act, applies 
in, 826. 

Recognition of Hindu wills by the Courts 
in, 935. 

validity of wills when established in, 6. 

QUERELA INOFF1C10S1 TESTAMENTI, 

8 . 

RAJMAII AL1S— • 
not Hindus, 11, 

RANGOON— 

offoot of probate granted by Recorder of, 
354 (note.) 

Court of Recorder whether a High Court, 
354 (note.) 

RECORDER’S COURTS— 

Influence of, on practice among Hindus 
of making wills 23. 

RECORDER OF RANGOON— 

Court of, whether High Court, 854 (noto). 
effect of probate granted by, 354 inote). 


REFUNDING— 

of legacies, 883, 885. 

— at instance of oreditors, 884. 

- ■ - — if assets not originally suffi- 
cient, unpaid legatee is entitled to, from 
paid legatees, 384. 

- if assets originally sufficient 
unpaid legatee not entitled to, for paid 
legatees, 384. 

- — of legacy paid voluntarily, 

888. , 

— limit of, in case of one legatee# 

to nnothor, 384. 

— - - paid under Judge's order, 383. 
— —— to be without udtyest, 881. 

— to what oxtont allowed, 884. 

■ ■■ — — when uueatisfled legatee must 
first proceed against oxoeutor for, 884. 

— - — whore executor had no notice 
of othor debts, 383. 

where legacy has been paid 

niidcr mists k« of fact, 888. 

within what period creditor 

may insist upon, 384. 

REGIMENTAL DEBTS ACT— 

distribution of assots by Administrator 
General under, 378. 

ss. 7. 8 ... ... ... 354 

REGULATIONS— 

recognition of Hindu wills by, in Bengal, 
27. 

in Madras ... 28, 29 

REGULATION 111 of 17D3 (Ben.), s. 21 18 

1 XXXVI (Bon.) of 1793, 8 

■- XI (Ben.) of 1793, ss. 5 and 

6, ... .... ... 827 

•XXXYIT of 1793 (Ben) 8, 27 

XLV of 1795 in Benares, 8 

XLV of 1795, s. 6, 8 

recognition of Hindu 

wills by, ... ... 7,8,9 

Reg. V of 1799, ff. II, 8, 9, 15 

Provisions of, as to 
Bengal, Bohar, Orissa, Benares, 8. 

How far repealed by 

Hiudu Wills Aot, 9. 

— still applicable in Ben- 
ares, 9. 

— declared to apply in 

North West Provinces, 9. _ 

Reg. Ill of 1802 (Mad.) will* 

under, ... 9 

Ill of 1802 (Mad.) ... 28 

V of 1829 (Mad.) 9, 28, 29, 30 

VIII of 1827 (Bom.,) ... 9 

REJECTION— 

of erroneous particulars in description of 
legacy, 139. 

of words inconsistent with dear express* 
ed intention, 165, 156. 
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RELATIONS— 

bequest to, 176-177. 

under Mahomedan law, 398. 

RELATIONS BY MARRIAGE— 

bequests to, uudor Maliomodan law, 398. 
RELATIONSHIP— 

terms expressive of import logitimato 
relationship, 182—187. 
words expressive of coll at oral, apply to 
whole and half-blood alike, 187-9 

— apply to child in 

womb, 187-9. 

BKLIGldfrl ENDOWMENTS— 

of Hindus, English Law ol supers! i( ions 
uses not applicable to, 53. 

See ENDOWMENTS. 

RELIGIOUS TRUSTS— 

in nntnro perpetual for benefit of family 
void under Hindu Law, 51. 

RELIGIOUS USES— 

bequests to, under Mahomedan Law, 398- 

0 . 

gifts to, 228, 230. 
statutes relating to, 230. 
what arc, 229, 230. 

REMOTENESS— 

decisions as to, in case of Hindus, 217, 

222 . 

gifts void for, in caso of Hindus, 217, 222. 
in case of gifts to a class, 21 f. 
limitation ulterior or expectant npon 
gifts void for, oro void, 225. 
questions as to, how %o be determined, 
215. 

rule as to, applicable to TTindus, 215. 
rules in England as to, 223. 

REMOVAL— 

ademption of specific legacies by, 287. 
of executors under Muhomedan Law, 403, 
404. 

RENTS— 

accruing after testator's death are pay- 
able to logatee, 292. 
what passes uuder bequest of, 295. 

RENUNCIATION— 

of exocutorship, 82C-7. 
how signified, 827. 

REPRESENTATIVE— 
bequests to, 175, 178. 

REPROBATE (/astlbj— 

under Mahomedan Law, appointment of, 
as executor may be annulled, 402, 


REPUBLIC ATION— 

of will, validates bequost to attesting 
witnosBos, 100. 

REPUGNANT CONDITIONS - 

binding legatee not to alienate from 
natural lino by adoption. 53. 
limiting sons' right to adopt, 53. 
contrary to public policy, 52. 
against alienation, 52. 

— partition, 52. 
imposed by w ills, 52, 54. 
gifts with, 158. 

REPUTATION— 

of legitimacy, 182. 

REPUTED WIPE— 

wlu*n entitled to take bequost in favour 
ofVitf, 113. 

RESIDHNUK- 

whut in n Bnfliciont compliance with n 
comlit *oii of, 257 (note 8), 203 

RESIDUARY QllljlJEHT, 192-198. 
effect of failnro of part of, 191. 
passos property ineffectually appointed, 
195. 

how i onstitutod, 192, 196 
if vested, logntoo entitle 1 to produce of, 
from death of testator, 387. 
lapsed share of, goes as undisposed of, 
f 205, 200. 

passes immoveable ob well as xnovoablo 
property, 196. 
what are, 192. 

RESIDUARY DEVISE — 

of immovoabl# property is spocifio, 278, 
279. 

RESIDUARY LEGATEE— 

after jyiymunt of debts and legacies, sur- 
plus to bo paid to, 385. 

... — Burplus to bo paid to 
representative of deceased, 386. 
being a lunatic, grant of administration 
in caso of, 338. 

cannot call upon general legatees to 
abate, 881 • 

how constituted, 192. 
to what entitled, 193. 
representative of, when entitled to ad- 
ministration, 335. 

under what circumstances ndminisirrtion 
with will annexed to, may bo granted 
to, 329, 330. 

RESIDUE FOR LIFE— 

bequeathed, investment of funds to 
secure, 385. 

— - time and manner of conversion 
and investment to secure, 385. 

REBID UE— 

lapse in case of a share of residue, 205,206. 
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RESIDUE—* continued. 

may pose under the words “ et cetera,” 
152. 

particular or genoral, 207. 
words wide enough to pass, may bo re- 
stricted to things ejusdom gonoris, 152. 

RESTRICTED MEANING— 

when words may bo taken in, 151—4. 

RETAINER- 

in India, executor has no power of, 376. 

REVIVAL — 

of codicil by will confirming all provious 
codicils, 127. 
of wills, 125-128. 

of wills, intention us to, how evidenced, 
125, 126. 

parol ovidgneo of, not admissible, izo,126. 

REVOO ABILITY — 

a tost whother paper is testamentary, 62, 
63. 

of wills under Mahomedan Law, 400. 

REVOCATION— 

by parol of wills under Hindu Law, 58. 
delivering up of probnto after, 360. 
of bequest by gift in subsequent will or 
codicil to another, 115. 
of Hindu wills, no formalities required 
for, 57. 1 

of joint wills, 65. « 

of part of will is not nooossarily revoca- 
tion of whole, 119. 

of probate, application for, by porBon al- 
leging ignorance of proceedings, 35<). 
dnty of Judge on application for, 347. 

— — effect of payments before, 

360. 

— ■ — - — for just cause, 346, 351 

for just cauBO, whether attach- 
ing creditor may apply for, 358. 

— ■ — who may apply for, 357. 

of prior codicil by codicil dooB not neces- 
sarily revoke will, 117. 
of privileged wills, 124. 

— by carriage, 124. 

of wills, always a question of intention, 
108. 

— — - by act of destruction by direc- 
tion, and in prosonoo of testator, 107. 

— by burning, tearing etc., 107. 

— by crossing out testator's signa- 
ture does not necessarily amount to, 118. 

— - — by cutting, 117, 118, 119, 

— by marriage, 106, 107. 

by obliteration, 110, 121, 122. 

— " , i — by other will or codicil, 107. 

— — « by scratching out signatures, 

118, 119, 

— by some other writing, 108, 

— by subsequent inconsistent testa- 
mentary paper, 115. 


REVOO ATION— continued. 

of wills, by subsequent will without revo- 
catory clause, 116. 

— — by tearing, 107, 

— — by testator of unsound mind 
ineffectual, 109. 

■— - - daring attack of delirium tremens , 

109. 

•— — by third person by direction and 
in presence of testator, 120. 
of wills, Doctrino of depondent, J10— 
114. 

offoct of covenant against, 120, 

121 . 

— — — gonoral # Revocatory 

clauses, 116, 117. 

— — - intention of testator may be 
proved by oVidenco, 314. 

— — - more abandonment doos not 
operate as, 119. 

■ — - not effectual if act done is by 

mistako or undor false impression, 109, 

110 . 

- prosumption aB to, how rebutted, 

4)119. 

- prevented by fraud, 83. 

undor Hindu law, 17. 

Mahomodan law, 400. 

may bo express or im- 
plied, 400. 

whoro act done is with view of 

sotting up somo other paper, 110, 111. 

whether revocation of codicil, 

120 . 

— allowed in equity in 

caso of will for valuable consideration, 

120 , 121 . 

REVOCATORY CLAUSE— 

if general, t rovokos prior testamentary 
appointment, 116. 

in will doos not revoke prior will nudor 
power without special reference, 117. 

ROMAN LAW— 

desherison of children under, ^3. 
institution of tho haeres, 8. 

Lex Falcidiu, 8. 

posthumons legal existenoy of haeres 
under, 8. 

ROMAN TESTAMENTS — 1 4. 

earliest form of, 2. 
proclaimed in Comitia Curiata, 2. 

■■ — — in Prooinotu, 2. 

in Comitia Curiata and in Pro- 

oinctn in nature of private laws, 2. 

no socrooy in respect of, 2. 

modorn European will traoe origin from, 
2. 

per aos ot libram, 2. 

reference to prior to the Twelve Tables, 1* 

ROYAL NAVY— 

special provisions as to wills of mariners 
and seamen in, 102, 
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' BULKS OK CONSTRUCTION— 

all parts of will to bo construod with 
reference to each other, 182. 
as to transposition, supplying or rejection 
of words, 132. 

benign construction to be pnt on will, 
132. 

in case of will os to personalty by testator, 
in foroign country, 133. 

Court cannot mako now will for testator, 
130. 

intention of testator to bo sought for in 
his words, 130, 132. 
technical words not necessary, 130. 
use of, ^ guides in particular cases, 133. 
where 1 mistake is due to draftsman, 133. 
whero name of legatee once desciihod, 
ooonrs again, 13d. ♦ 

whero technical expressions am nserl, 1 30 
whoro words are capable of twofold con- 
struction, 132. 

words of testator primarily to bo consi- 
dered, 130, 132. 

See BEQUESTS, WILLS. 

SADHUS— 

not Hindus, 11. 

SATLORS — 

privileged wills of, 101-105, 

SALK— 

by administrator ud eolligonda bona, 340. 
by Mnhomedan executors, 408. 
by executor to himself is voidable, 371. 
by executors or administrators under 
Probato Act, 370, 371. 

SANTHALIS- 
not IlinduB, 11. 

SATNAMIS— 
not Hindus, 11. 

SCHEDULED DISTRICTS— 

Acte doolarod to bo in force in, 16. 
BEAL— * 

execution of will by affixing, 88. 

SEALING— 

whether sufficient signature of testator. 

87. 

SEAMEN— 

* privileged wills of, 101-105. 
who is included in torm, 103. 

M SECOND COUSIN 

construction of term, 187! 9. 

SECRET TRUSTS— 

in wills, 71—73. 

■ — - evidence to prove, 71. 

"■ ■ discovery in case of, 72. 

— — — proof in case of alloged, 73. 

— — • — where thore is a bequest to 
tenants £n common, 79* 
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SECRET TRUSTS — continued, 

in wills, where tlioro is n bequest to joiut 
tenants, 73. 

SELECTION— 

by legatee, whoro a choice is givou, 160, 
HK). 

SERVANTS- 

boqnostH to, 1 12. 

SERVANTS’ WAGES— 

payment of, by executors, 370. 

— uiiilor Regimental Debts 

Act, 378. 

SHEBA ITS — 

rale against perpetuities not to bo avoided 
by colourable dedication und nppumt- 
of, 50. 61. 

SHONARS— 

not Hindus, 11. 

“SIGNED”— 

iutorpretut^ i of, KS. 

SIGNATlTllK— 

by slumped name, 88, 89. 
by testator must bo before nt testation, 
97 

under assumed name, 87. 

— — 1 ■■ — u hat is siifficieiit, 87, 88. 

W ,( 1, j| m | Mi #7, 

| — ■ 1 wuh former name, 87. 

where will is on Bovemi 
pieces of paper, 87. 

— -■ — — whether intended to give 
offoot to will, 90. 

in presence of timfutor, wlmt is 91 
m« do for testator by another may bo ac- 
knowledged by mm, 97. 
mnst bo physically connected with v> ill, 
89, 90. 

not no^JBsary to wills undor Hindu law, 
17, 68. 

of testator or witnesses, effect of crossing 
or catting out, 118, 111. 
effect of enttjng out last, of several 
signatures, ammo rrvorandt, 118, 119. 
presumption in oaseeof cutting out or 
obi i tern ting, 118, 119. 
position of, in wills of Hindus. 89. 
to be acknowledged, must be on tho will, 
96. 

what is sufficient acknowledgment of, 
96-97. 

whether sufficient, if not completed, 90. 

SIKHS— 

courso of legislation as to wills of, 811, 
312. 

included in torm Hindu, 10. 

8IN0HBIIUM- 

Aots X of 1866 and V and VI of 1881, 
declared to be in force in, 16, 326. 
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" ststers”— 

includes half-sisters, 189. 

SLAVES— 

under Mahomodan law, appointment of a 
exooutors, 402. 

■ .■ ' ■ — — — appointment of 

as exooutors may bo annulled, 402. 
wills of, 402. 

SLAYER— 

of testator cannot tako legacy under 
Mahomodan law, 896. 

SOLDIERS — 

privileged wills by, 101 — 106. 

SON OP A— 

bequest to, 144. 

SPECIFIC LEGACIES— 
odemptiomof, 276. 

— — in onso of a debt or monoy 
scoured, 287, 288. 

of pro tanto t 2G8. 

carry all income and profits accruing 
aftef testator's death, VD3. 
after adomption are not revived by a con- 
firmation by will or codicil, 289. 
after assent, oxcoutor cannot dispose of, 
309. 

boquosts of all testator's personal estate 
are not, 279. 

— of all testator's personal pro- 

perty at a particular place aro, 274. I 

of stock whether, 279, 280. 

cases in which legacies have been hold to 
be, 277, 278. 

carry income from testator's death, 283. 
dealings with executor in respoct of, 399. 
definition of, 276. • 

dovisos of land are, 278. 
effect of exoontor's assont to, 383. 
gifts of annuities charged on rents, 
whether, 278. * 

annuities charged on land are, 278. 

if contingent, produce undisposed of, 887. 
how distinguished from demonstrative, 
276. 

interest and produce of, 387. 

legatee entitled to interest or produce of, 

387. 

♦ liability of, to adomption, 283. 
partial adomption of, 284. 
must bo in existence at testator's doath, 

388. 

of all testator’s stock, 
of stock, and re-purchase of similar stook, 
284, 285. 

of stock, exoneration of, 293. 
order of payment of, 380. 
residuary devises af land are, 278, 279. 
what are, 277. 

when called npon to contribute in de- 
ficiency of aesots, 880. 
to several parsons in succession, to bo 
retained in original form, 281* 


STAMP— 

signing will with, 68. 

STAMPED NAME— 

oxocntion of will by affixing, 88. 
signature of will by, 88-89. 

STATUTES— 


34 and 85 Hen. VIII o. 5. 

... 

80 

12 Car. II c. 24. s. 8, .. 

, 

... 

80 

29 Car. II c. 8, (Stat. of Frauds), s. 

108 

s. 28, 


..f 

102 

88 Goo. Ill, o. 87, as. 1, 

3, 


339 

9 Geo. IV, c. 33, following of assets 


under, 384, 


...(note) 

1 Viet. o. 26 (Wills Act), s. T • 

Ml 

80 


s.9 

87, 

97 


B. 11 

102, 

104 


s. 15 

100, 

104 


0. 18 

• •• 

105 


8. 19 

... 

107 


s. 20 

107, 

120 


s. 21 

see 

121 


s. 22 

• ifi 

125 


s. 25 

• •• 

195 


s. 26 

#M 

80 


s. 27 

tie 

167 


s. 28 

173, 

295 


s. 33 

202, 

203 

9 and 10 Viet. c. 93 


... 

867 

15 and 16 Viet. c. 24, s, 

.1 

89, 

91 

17 und 18 Viet. c. 113, 


... 

290 

20 and 21 Viet. c. 77, s. 

70, 

... 

388 

■ s. 

73, 

... 

241 

B. 

74, 

... 

338 

S. 

75, 

... 

360 

22 and 23 Viet. s. 29 


... 

880 

26 and 27 Viet. e. 57, 


354, 

378 

28 and 20’Vict. c. 72, . 



102 

33 and 34 Vj,ct. c. 35, 

•• 

... 

292 


STATUTORY POWERS— 

of tcBtatiou given to Hindus, 54, 55. 
STOCK— 

ademption of bequest of, 284, 285. 
bequest of all testator’s, is specific, 284. 
exoneration of specific legacy of, 298. 
specific bequests of, 279, 280. 
specifically bequeathed, payment of calls 
on, 298. 

rule in England as to exoneration of, 
298. 

STR1DHAN— 

testamentary powers of Hindu females 
over, 40, 410, 

— under Hindn law 

of femaleB over, 17. 

STUDENTS OF LEARNING— 

bequests under Mahomodan law for, 899. 

SUB-HIMALAYAN TRIBES— 
not Hindus, 11. 
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SUBSTITUTIONAL BEQUESTS, 179, 189- 
192— 

following a lifo interest, 198, 199. 

SUCCESSION ACT— 

in what caeca applicable, 10. 

Power of Governor- General to exempt 
persons from provisions of, 10. 

See INDIAN SUCCESSION ACT. 

SUIT— 

Administration limited to becoming party 
to, 339. 

by or against oxeontors, 307. 
by executor where oause of action survives 

86 * * 

concerning property vested in executors, 
823. 

parties to, 323, 307. 

necessity for probate to establish right 
of executors or legatees by, 322. 

— ■ in cose of Mako- 

medan wills, 322. 

— i n enso of Hindn 

wills not governed by Hindu Wills Act, 
823. • 

to bo bronglit by grantee of probuto only, 
360. 

SUPERSTITIOUS USES— 

among Hindus, grants to, 232. 
bequests nuder Mahoraodan Law to, 400. 
English. Law as to, not applicable to 
Hindn religious endowments, 53. 
rule in KTiglund as to, dues not apply to 
India, 232. 

SUPPLEMENTAL GRANTS- • 

of administration, 344, 345/ 
examples of, 344, 345. 

SUPREME COURT— 

encouragement given by, to growth of 
testamentary power among Hindus, 24. 
practice of, in granting Probate of Hindu 
Will* 23. 

SURVIVAL- 

of causes of action to executors, 367. 
of office of oxeoutor on death of one of 
several exeoutors, 322. 
of powers of deceased oxeoutor to his 
co-executor, 372 . 9 

SURVIVORSHIP— 

question of, is one of proof, 251. 
in case of bequest to a described class of 
persons, 249. 

period of, in case of gift to survivors of 
class at particular time, 250. 
presumption as to, 25L 
property which passes by, does not vest 
in executor, 813. 

nndsr Mahomedan Law, among exeoutors, 

▼hen deferable to death of testator, 261. 

to period of vesting, 261. 


SYNAGOGUES — 

bequests under Mahomedan law for erec- 
tion of, 399. 

TAGORE CASK— 

importance of in limiting testamentary 
powers of liindun, 49. 
statement and results of, 44, 49. 
TALUQDARS— 

in OudU, wills of, 6. 

TEARING— 

attempt, not sufficient to revoke will by, 
117. 

“TEAMING OR OTHERWISE DESTROY- 
ING 

incl^de^ cutting, 117. 

TECHNICAL WORDS— 
construction of, 130. 
if used, how coast mod, 14. 
not neoc'isury in wills, 73, 129. 

TENANCY IN g JMMON — 

Courts lean in favour of, 201. 
lapse in case nf gift to, 200. 
words which ordiuanly create, 2u0. 

TENOR- - 

exocntor according to the 318 32®. 
TENTAMENTUM PEP AES ET LIBRAM— 
t more ancient form of, 2, 
not secret, 2. 
irrevocable, 2. 
formalities required for, 2. 
TESTAMENTARY APPOINTMENT- 

is evoked by fconoral revocatory clause 
m a subsequent will, 116. 

See POWER OF APPOINTMENT. 

TESTAMENTARY CAPACITY— 

existence of delusions not sufficient to 
deprive a man of, 78. 
in case of aliens, 74. 

minors and persons of unsound mind 
cannot make will, 74. 
of persons who are dfcaf, dumb or blind, 
81. 

test of, 82. 

TESTAMENTARY DOCUMENTS— 

of equivocal character, ovidence as to, 65. 
TESTAMENTARY EXPENSKS- 
payment of, 375. 
what are, 876. 

TESTAMENTARY GUARDIANS— 
appointment of, by minors, 79, 8a 
rights of, 80. 

TESTAMENTARY PAPERS— 

Power of Court to order production of, 
353. 


Q $ Q 
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TESTAMENTARY POWER— 

contrary to spirit of llinda joint family, 
21. 

influence of the Ohnroh in the spread of, 
in Europe, 2. 

of females, under Hindu law, 17. 
of Hindn females, 56 — 57. 

in respect of stridhan, 

40, 41. 

widow over accumulations of 
husband’s estates, 55, 57. 
of Hindus, decisions in Bengal as to, 36. 

— in Madras, 86 — 46. 

■ ■ ■ ■ in Bombay, 39, 40. 

— ■ declaration of Privy Council 

in, 1862, as to establishment of, 35. 

- ■ . does not extend to interference 

with widow's right to maintenance, 58. 

effect of Tagore case oil, 44, 49. 

■ - ■ ■ Encouragement given to, by 

Mayors’ and Recorders' Courts, 22, 23, 
24. 

extent of, aB to property , 41. 

— limits of, 41. 

— ' i — importance oi Tagore case in 
limiting, 49. 

»-■ in Bengal, 36. 

» ■ ' - in Mudras, 37. 

— ■ over ancestral property, 46. 

to disinherit heirs, 46. 

— — . influence of Muhoinodan Law 

on, 24, 25. . 

limited as to creation of estates ■ 

by general law of inheritance, 478. 

not reoognised by Hindn Codes, 

19. 

— origin of, 19. 

of widow over accumulations, 

57. ' 

to devise to trustees, 46. 

■ to create qualified or parti- 

cular estate, 47. % 

— — under Mitakshara, 37. 

— ■■ — under Statutes, 54, 55. 

— — when established in Bengal, 
27. 

■ — — Bombay, 38. 

— 5 Madras, 81. 

! N. W. Pro- 

vinces, 0. 

— ■ ■ ■■■ ■ Oudh, 6,85. 

— — Punjab, 6, 

35. 

— ■ ■ — whether rogulated by goneral 

policy of law, 42. 

■ to l)© reffolfitod by Hi&du Lew • 

42,44. 

to impose oonditions on bequests, 51, 54k 
to prohibit alienation or restrain parti- 
tion, bow far valid, 62. 
among Mahomedans, 892-409. 

TESTAMENTARY SUCCESSION— 

in England as to personal property a 
modified form of Romun Law, 2. 


TESTATOR— 

attesting witness not competent to sign 
will at the direction of the, 97. 
bequests to lineal descendants of, 202. 

— in caso of Hindus, 203. 

cannot delegate power to revoke will, 
except in bis presence, 120. 
effect of death of one of several joint 
legatees boforo, 199. 

in England person signing by direction 
cf, may give his own name, 88. r 
inquiries as to family and circumstances 
of, when permitted, 133. 
may acknowledge signature made for him 
„ by anothor, 97. 

4 may sign by mark, 67. 
must be conBoious when attesting wit- 
nesses sign, fltt. 

must bo physically in position to see 
attesting witnesses sign, 94. 
must oxeroise thought, judgment and 
reflection, 74. 

must sign or acknowledge signature in 
presence of each witness, 98. 
napoo&tion of will by direction of, 107. 
signature by, after attestation, 97. 
signing of will by direction of, 88. 
testamentary capacity of, 74, 86. 
what amounts to presence of, 94. 
witnesses must actually boo signature or 
mark made by, 97. 

THREATS— 

wills indaoed by, 84. 

TIBETANS— 

in British India inolnded in term Bud- 
dhists in Succession Aot, 11. 

TOD AS - 

not Hindus, 21. 

TOMBS— 

directions in wills under Muhomedan 
Law as to, 399. 

TRACING— 

over previous signature with dry pen not 
a sufficient signature, 93. 

TRADE— 

liability of executor who carries on, with 
the assets, 376. • 

of testator, executor how far justified in 
continuing, 390. 

TRANSLATION— 

of will, when to be annexed to petition 
for probate, 358. 

TRUSTS— 

bequests with precatory, 268-272. 
devise by Hindus upon, 40. 
for accumulation, 226, 228. 
for accumulation void under Hindu 
51. 

now recognised under Hindu Law*, Jft£ 

. when void under Hindu Law. 49*ilH 
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TRUSTEE— 

legacy to person as, not in validated by 
wife attesting will, 100. 

TWELVE TABLES - 

of the Decemvirs, provisions of, as to 
wills, 3. 

powers of testators nndor, 3. 
reforonce to wills iu Roman history 
prior to, 1. 

UNBORN CHILD— 
gifts to, 48, 64. 

in womb is in existence in contemplation 
of law, 210. 

■ " - — will take nndor gift to children, 

210 . • 

— — ■ — words expressive of relation- 

ship apply to, 1ST. 

UNCERTAINTY— 


beqncst giving legatee a choice of dif- 
ferent things of sumo kind not void for, 
169. 

— of amount capable of being ascer- 
tained not void for, 169. m 

beqnests void for, 149, 158-103. 
direction to oreot n temple at roaBonablo 
cost not void for, 158. 
legacy of a reasonable sum for trouble 
not void for, 167. 

in object of gift under will, 143, 162. 
in ohho of gifts to eburitios, 163. 
two inconsistent wills without date or f 
proof of priority are both void for, 116. 

UNDUE INFLUENCE — 

effect of revocation of will # boing preven- 
ted by, 83. 
what amounts to, 83. 
wills induced by, 82, 

UNIVERSAL LEGATEE— 


grant of administration to, in case of 
Hindus, 331. 

“ UNMARRIED 

interpretation of term, 143, 144. 
VALIDATION— 

of grants of Probato in Bnrmah, 36. 
VALIDITY— 

of Mahomedan wills to extent of one-third, 
393. 

of wills by minors under Mahomedan 
Law, 395. 

VALUATION— 

of annuities for purpose of abatement with 
othor legacies, 299. 

“VESTED”— 


“ when treated as “ payable”, 236-7. 
VESTING- 

i lean in favour of early, 196. 


J3ourte 
■ate o 
■ posfca 


te of, when payment or possession is 
postponed, 284. 287. 


VESTING— conlin Med 

directions ns to, 284, 230, 237. 
effect of direction to pa\ at particuhu 
age, 244. 

gift over, 235. 

English Rules as to, 233-1. 
iu case of direction to give mnititonancn 
or income meanwhile, 239-241 0 

Indian Lnw as to, foi tin most part 
follows English Common L*%23t. 
law in favour of early, 233. 
of bequest , condition subsequent must bo 
performed after, 252. 
of contingent gift, whore interest goes to 
same logutco, 330, 3 10. 
of oBtate, condition procedont precedes. 
252. 

of logaeios at particular time, wliafc 
«im#unts to a direct nut for, 280, 237. 

— — contingent, 

— diioctod to vest at particular 

time, 230, 237. 

— - — generally, 233 262 

m general tcimp, 231 

#- in lineal descendant of testa 

tor, so ns to make it pass to Ins re- 
presentative in case of doulh in life- 
time of testator, 203. 

— ■■■■ — possession, 234. 

— subject to being divested, 

234. 

which are conditional, 231. 

of propei ty oi deceased in executor, 
^313 323. 

in raw of Hindus etc , 313. 

postponement of, whore estate among 
Hindus is subject to partial trusts or 
chargos, 235. f 

» dvorshipewheu rofcrablo to period of, 
252. 

time of, in case of legacy in general terms, 
196. 

whoi% there is a diroction to convert and 
divide, 247-249. 

VOID BEQUESTS, 213-232. 

WAGES — 

of servants, payment of by oxocutors, 
376. t 

— ■ — payment of under Regimen- 

tal Debts Acts, 378. 


WIFE— 

legacy to, 141, 143. 

when term restricted to lawful wife, 143. 

applicable to divorced wife, 143, 

143. 

, — to reputed wife, 148. 

^WILFUL DEFAULT— 

executors when liable for, 389. 
proof of, against executors, 389* 

WILLS— 

absolute estate maybe reduoed to ©state 
for life to give effect to subsequent gifts 
by, 168. 
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w l LLS — continued, WILLS— continued. 


* acknowledgment of signature to, 97. 
act of revocation most be with intention 
to revoke, 107. 

admissibility of evidenoe to explain nick- 
names in, 135. 

■■ — to show secret trnBts, 71, 72. 

r of statements of testator as 

to what documents constitute, 68. 
after acquired property passes by, 162. 
all parts of, to be read together, 158. 

— to bo construed with reference 

to each other, 160 

all testamentary papers admitted to 
probate as tho last, 115. 
alteration of, most be in presence of, 93, 
94. 

— of, provonted by fraud, 88. 

— — ' In pencil or ink, 73. c 1 
antiquity vf, in Europe, 1. 
application to, of maxim falsa demon - 

stralxo non nocet, 187. 
are not revoked by codicils further than 
neccsspry, 110. 

— by more# abandonment, 

110 . 

— attempt to burn 

or tear, 117. 

as to movoablo property of persons not 
domiciled in British India, 10. 
as to personalty by foreign testator, 1 33. 
cannot bo revived by implication, 120. 

— be revoked by tostator while of I 

unsound mind, 109. , 

reserve power to tostator to 

dispose of property by subsequent 
nnattested instrument, 71. 
capable of twofold construction, 132. 
olossos of, in India, 5, 45, 18. 
codicil to be considered part of will, 150. 
construction of technical words in, 74. 

whoro no person fully answers 

description in, 137. * 

— where some portion of description 

docs not apply, 137. 

— of, where intention cannot bo 
given effect to, to full oxteut, 133. 

construed according to principle of justice, 
equity, and gtod conscience, 18, 186. 
definition of, 129, 162. 
destroyed by mistake are not revoked, 109, 
110 . 

destruction of, in error or under false im- 
pression, 109. 

by third person by direction 

and in presence of testator, 120. 
documents hold to constitute, 62. 

partly testamentary, will take 

effect as, 63. ♦ 

— which have been held to bo, 66. 

early history of, in Europe, 1, 4. 
effect of covenant not to revoke, 120, 121. 
■■■" rule th^t wills speak from death of 
testator, as to passing property, 162-6. 

■ ■ word 14 now" in, 164. 


effect of words being inserted in, through 
mistake or accident, 85. 

—-to be given to, os far as possible, 

156-7. 

evidenoe as to testator’s property where 
moaning of, is doubtful, 137. 
execution of, by affixing seal or stamped 
name, 88, 89 
by mark, 87. 

■ g — by sealing, 87, 88. 

■ 1 -■ by signing initials, 87. 

— ■ - — assumed name or 

former name, 87. 

— — where signature if ft direo- 
•* tion of testator, 88. 
execution of, where will is in several pieces 
of paper, 87. o 

form, language or materials of, under 
Indian Succession Act, 62. 
general characteristics of, 61—85. 

— - — rovooatory clause in, doos not 
revoke prior will under power without 
spooial reference to it, 117. 

governed by Act XXV of 1838, 16. 

— by Indian Succession Act, 16. 

of two parts of, aro directly opposed, the 
Inttor must prevail, 151. 
in Bengul, when established, 5, 27. 
in Bombay, when established, 5, 32. 
in Burmah, when established, 6, 7, 33-35. 
in England as to personal proporty 
dorivod for Civil Law, 4. 

— ■ — ■■■ a modified form of Civil Law, 

2 . 

in Europo, earliest form of, 2. 

— during middlo agos, 4. 

— origin of, 4. 

in Madras, when established, 5, 27. 
in N. W. ProsincoB, when established, 6. 
in Oudh, whon established, 6, 9, 35. 
in Punjab, when established, 6, 9, 85. 
in favour of joint tenants with secret 
trust in favour of one, 78. 

— of tenants in common with 
secret trust in favour of one, 73. 
induced by fraudulent promise, 73. 

— - - — fraud, coercion or undue in- 

fluence, 82, 85. 

threats, 84. 

influence of Chursh in Europe upon the 
adoption of, 2. 

informal papers, when treated as, 78. m 
inquiries to determine questions M to 
objeot or subject of, 183, 188. 
intention to be gathered from the entire, 
182. 

interlineations, obliterations, alterations, 
erasures in, 121, 122. 
interpretation of clauses in, which are 
capable of twofold construction, 154, 
167. <\ 

- ' of, where thereto to 

irreconcilable olanses, 155* T 
language and form of, immaterial, 
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language of, immaterial, 129. 
made bv persons suffering from delusions, 
75, 79. 

— - for consideration, 65, 66. 

— - daring lucid intervals, proof of, 78, 
79. 

— for valuable consideration, whether 
revocablo in Equity 120. 

— in jest, invalid, 63. 

made without animus teatandi invalid, 63. 
may be contingent, <13, 64, 65. 

— consist of distinct papers, 66. 

— — bo written in pencil, prosumption as 
toJ74. 

minors incapable of making, 67. 
mistake in, corrected fiom context, 138. 
must bo executed wrth requisite formali- 
ties, 62 

— — - revocable, 62. 

take effect on death of testator, 62. 

necessarily revocable, 62, 63. 
no attesting witness disqualified by 
interest from proving, 101. 
no part of will to be rejected if it is possi- 
ble) to put a reasonable construction 
upon it, 155. 

no seciecy as to dispositions in early 
Homan, 2. 

not recognised by Ancient Hindu Law, 5. 
not revoked by invalid marriago, 106. 
not duly executed unless signed in presence 
of two witnesses, 93, 94. 
not expressive of any intention are void 
for uncertainty, 158, 163. 
not ncoosBarily revoked by Bubsequont 
will, 116. • 

not revoked by abandonment, 119. 
of Hindu fomalos, 40, 41 
of Hindus, early rocogmtion of, by Legis- 
lature, 78, 9. 

— declaration of Privy Council in 

1862 ub to establishment of validity 
of, 7. 

'■ executory bequests under, 44. 

■ ■ ■■ ■ generally, 36-60. 

— ' ■■■ — in Bongal, 88. 

— — — in Bombay, 89, 40. 

— ■ ■ in Madras 36, 40. 

■ - ■ under Mitakshara, 87. 

■ ■ ■■ of modojn growth, 5. 

■ - i — property which may be devised 
under, 41. 

of Hindus oto. to which Hindu Wills Act 
applies,^ 5. 

to which Hindu Wills Act doos.not apply, 
15. 

of Hiudaa whether rights of son in womb 
can be defeated in Madras by, 41. 
of Mabomedans, 16, 892-409. 
i i — application of Probate 

Slid Administration Act to, 822, 828, 
825, 826, 827, 404, 409, 409. 

■■■■I-,— formalities required for, 
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of Mahoroedan, witnesses to, 899. 

— * 11 11 sanctioned by Koran, 5. 

of mariners, when privileged, 101-105. 
of sailors, when privileged, 101-105. 
of seamen, whon privileged, 101-105. 
of soldiers, when privileged, 101-105. 
of married, women in England, 80. 

, in India, 81. 

Falrician class in Home, 2 
of Plolxdan class in Homo, 2, 8. 
of persons suffering from oxtrome old ago, 
81, 82. 

of persons deaf, dumb or blind, 81. 
of Romans, 1, 4. 

on soveral pieces of paper, signature of, 
87 . 

operation of, may be dependent on event 
to happen aftor doatli, 6 s', 65. 
partly induced by fraud, 8$. 
posiliod of signature on, 12. 
po\* or of Court to order production of, 
853. 

powers if Hindu females to^make, 81 
proimiiipti*) as to whether alterations 
vtoro mude before or after execution oi\ 
124 


Provisions as to privileged, 101-105. 

of tho Twelve Tables of the 

Decemvirs as to, 3. 

reference to, in Roman History prior to 
the Twelve Tables, 1. 
rowvul of, J25, 128. 
readability of, 105. 

revocation of, always a question of in- 
tention, 108. 

■■ by cutting or scratching 

out signatures, 118, 119. 9 

— — • by act of destruction, by 

direction and in presence of testator. 
107. 

- ■ ■ - - by burning, tearing oto., 
1077 


» by other will or codicil. 

107. 

■ by marriage, 105. 

— — by subsequent inconsistent 
testamentary paper, 1 16. 

- by sffbseqnent will show- 

ing intention to dispose of property 
otherwise, 116. 

— - by will purporting to bo 

“ last will ” of testator, 116. 

■ ' ■■ prevented by fraud, 88. 

of part not nooosaarily a 

revocation of whole, 119. 

rules for execution of, 86, 87. 

— - of Indian Succession Act as to» 
mainly based on English Law, 180. 

■aid to be ambulatory till death of testa- 
tor, 68. 

signature of, by testator, 67, 88. 

signed after attestation, 99. 

signing of by direction of testator, 88- 

— “ some other person/' 88* 
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■peak from testator’s death, 138, 163. 

— — - death of testator as to subject 
of testator's bounty, 166* 

. i . — — and 

samo principle applies to objects, 166. 
.supplying words in, 132. 

* technical words not necessary in, 120. 
the outcome of more or less developed 
social state, 1. 

to be Construed benignly, 132. 
to effoofc revocation of, thoro must bo 
aniinuH revocandi, 119. 
transposition or rejection of words in, 
132. 

trusts not disclosed on faco of, 71*73. 
under Act XXV of 1838, 317, (note), 
under Hindu Law, no formalities requir- 
ed, 57. 

which arc not governed by English Law, 
but by principles of justice, equity and 
good conscience, 18, 186. 
under Mahomedan Law by minors, 805. 

■» by insolvents or 

bankrupts, 395. r 

. , — . — by lunatics, 395. 

* — - — - consent of heirs 

to, 896, 898. 

... — — ■■i-... — definition of, 393. 

— — - — declared lawful 

by Koran and traditions, 393. 

— — — — > — — for pious 

purposes, 398. * 

■ ■■ ■ ■ ■— — Religious 

uses, 898, 899. 

— if in jost, invalid, 

394. 

«■ ■ - — * - ■ — — i — '-■■■ in favour of alions, 
396. 

■ ■ — bog- 

gars, 395. 

— chil- 
dren, heirs, noarost-of-kin, vtc., 898 

— , < heirs, 

896. 

Holy 

Shrine or Musjids, 308. 
infi- 
dels, 386. !*■ 

.i — — — — - — neigh- 

bours, relations, family etc., 398. 

■ i ■ ■■ or- 

phans, the blind etc., 898. 

jl l S Zim. 

mios, 896. 

■ ■ - may be made by 

signs, 884. 

■ ■■ ' " ■ written or 

verbal, 388. * 

„ , — — — — — necessity for ani- 

mus tsstandi, 884. 

■ - » ■ — to what extent 

valid, 888. 

- i * — " ■ ■ ■ ■ what cannot be 

lawfully subject of, 888. 

— — - ■ ■ — who may be exe- 

cutors of, 401, 493. 


WILLS— con/inurd. 

under Mahomedan Law who may be lega- 
tees of, 395, 397. 

under Roman Law, earliest form of, 2. 

— — — — disherison of ohildren 

undor, 3. 

— - ■ 1 -— institution of haere* t 3. 

_ ■■ . modifioatiou of, by 

edicts, 4. 

- ■ bow modified by Im- 
perial Constitutions, 4. - 

■ — how modified by Prae- 

torian law, 4. 

■ 1 1 — — lex Falcidia, 3. 

A of Patrioian^plass, 2, 3, 

— 1 of Plebeian class, 2, 3. 

por aes et libram, 2. 

- ancient form 

of, 2. 

— formalities, 2. 

————— irrevocability, 2. 

portio falcidia, 3. 

— — legitima, 3. 

————— position of families 

— emptor undor, 2. 

— posthumous legal ex- 

igence of haeres, 3. 

proclaimed in Comitia 

Curliatia, 2. 

in Pro- 

cinctu, 2. 

querola inofiiciosi tes- 

tamonti, 3. 

————— testamentum triparti' 
tum, 4, 

— under the Praetors, 4. 

— undor the Twelve 

Tables, '3. 

— — powers of 

testators dfcdcr, 3. 

validity of, wlion established in Bengal, 
Bombay and Madras, 5, 82, 33. 
when Court will allow the spirit to over- 
come the letter of, 161. 
when lost, proof of contents offc 118, 120. 
when words may bo rejected, 145. 
supplied from con- 
text, 145, 147. 

whether testator has powor to authorise 
legatee to nominate executors, 817, 
318. 

who may mako privileged wills, 101, 105* 
with blunks, Construction of, 147, 150. jj 

— 1 ■ ■ - — - in form filled up, Rosumfl 
tion as to, 123. 

probate of, 123. 

witnesses present when execution is bj 
direction of testator, 89. jj 

wording of, must show intention of 4H 
tator, 78. 
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1 WttLS ACT (1 VICT., C. 26)~cot,tiHUed. 


«. 19 
•.20 
t. 81 
§ 22 
*.24 
a. 26 
a. 26 
a. 27 
a. 28 
#83 


107, 


173, 


107 

120 

121 

126 

HO 

106 

80 

107 

205 

208 


*%WIL18 ACT AMENDMENT ACT (16 AND 
16 VICT., C. 24)— 

«•!- ... ... 89, 91 


WINK— 


• % 


oanuot lawfully bo^subjoct of bequest 
under MahotnoUau Law, 890. 

WITNESSES— 

to Mahomedan wills, 392. 
where will is not signod by testator him- 
self, 89. 

Soo ATTESTATION. 

WOMEN— 

whether com potent to be cxciuitnooa under 
Muhomedan Law, 1U2. 


WORDS— 

“ nil my pernotml eatuto/’ '131, 

"all the roat" 181, 158. 

11 effects,” worldly goods ” may comprise 
immoveable property, 153. 

“ at or near,” 139. 

by which precatory trusts jnay bo creat- 
ed, 208-270. 

“chattels,” 153. 

“child of A” 1*14. 

“ children,” grandchildren, 187, 189. 

“ cousin A,” 14 1. 

— when construed in popular senso 
as husband or wife of cousin, 145. 

— “ first cousin** ” oto , 187. 

" uffodls,” 163. 

■ ■ — — “goods,” “chattels” may bo 

restrained to things iytw dem generis, 
152. 

“eldest son,” 144. 

“ ot cetera ” after an enumeration of pur- 
tioular things, 103, 191>. 

■ — - may pass general residue, 262. 

■ ■ — when couituod to things ejav 
dem generis , 152. 

“goods,” 153. 

“household furniture,” 153. 

— gooda,” 153. 

M heirs of body '* wheu oonstrued for lifo 
* only, 131. 

, - will yield to general 


WORDS — confirm d. 4 

intent that estate should tie for lift 
only, 155. 

in general to be taken in their ordinary 
or grammatical sense, 146. 

“ issue ” “ descendants,” 187, 189. 

“ monies,” “ money,” 163, 

“ nephew,” “ nioees ” 187, 280. 

“ nephew ” when to bo taken in popular 
sense, 135. 

“ not apparent,” 122. 

“ now ” “ in property of which 1 am now 
possessed,” 104. 

occurring in different parts of will must bo 
used in same sense, 156 
of relationship apply to a ohild in womb, 
187,189. 

“on marriage ” when road “at 21 or 
fhamngo”, 146. 

“ or ” when read “ and 'A and vice i trsd. 
179. 

“ otherwise destroying” does not inclado 
mere obliteration, 118 
“puyabit *' to ho paid” 241 , 21 2. 
“provided?’ “if,” “in cane,” “in the 
event of ”, 241, 242. 

expressive of collateral relationship apply 
uhke to relatives of whole and half 
blood, 157. 

“aecnntioH for money,” 154. 

“shares in Railway Company”, 168. 

“ Non of V ”, 144. 

“should,” “mi,” “upon,” “at” “from 
• and after,” 24, 243, 

“such as survive,” “survivors,” “snob as ' 
bLa. 11 b» alive ”, 249. 

“ unmarried ”, 143, 144. 

use of, in extendedwwnso, 151, 133, '164 

in restated sense, 151, 162. 

‘vest/ 314. 

“vested,” 236, 7. 

whenfupplied from contest, 145, 147. 
when rejected, 145 
“ when,” “ as and when,” 241, 242. 

“ youngst son ”, 144. 

“ WRITING”— 

by which will may ho revoked, 198, 

■i fib loss testamentary, 

not admitted to probate, 106. 

YOUNGEST SON”— 
bequest to, >44. 

ZfMMEE- 

may be executor under Mahomedan Law, 
402. , 

wills under Mahomedau Law in favour 
of, 393, 



